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ours), James  Malcolm  Pickering,  Ernest  Alfred  Peeve  Newson, 
Harold  Alexander  Boyde  (honours.,  gold  medal,  and  Chancellor  Van 
Koughnet  scholarship),  Arthur  Carmen  Pennington,  Gerard  Beau- 
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brose Peddin,  Earle  Cameron  Popham  (special — Manitoba),  Alfred 
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15th  January,  1925. 
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16th  April,  1925. 

William  John  Aikens,  Frederick  Clyde  Auld  (special — Prince 
Edward  Island). 

21st  May,  1925. 

Louis  Hormisdas  Carreau. 


ERRATA  ET  CORRIGENDA. 


Page  18,  7th  line  from  bottom,  for  607  ’’  read  “ 647.’^ 

Page  182,  3rd  line  of  catch-words,  for  “ Importation  read 
Exportation.” 

Page  222,  4th  line  from  bottom,  for  383  ” read  “ 38#'.” 

Page  222,  11th  line  from  bottom,  for  31  O.L.E.”  read  51 
O.L.E.” 

Page  224,  2nd  line  from  top,  for  50  O.L.E.”  read  5 O.L.E.” 

Page  368.  In  the  argument  for  the  appellants,  add  to  the  cases 
Ated:  Dunlop  v.  Higgins  (1848),  1 H.L.C.  381,  at  p.  403;  Cana- 
dian Sander  Manufacturing  Co.  v.  Canadian  General  Electric  Co. 
Ltd.  (1921),  50  O.L.E.  186;  and  Richardson  v.  Mellish  (1824),  2 
Bing.  229,  at  pp.  239,  240  ; and  strike  out  of  the  list  of  cases  cited, 
Sieinacher  Y.  Squire  (1913),  30  O.L.E.  149. 

Page  414,  22nd  line  of  head-note,  for  1923  ” read  “ 1893.” 
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Os'borne  v.  Amalgamated  Society  of 

Railway  Servants  [1911]  1 Ch.  540  562 

Osborne  and  Campbell,  Re 15  O.W.N.  48  665,  667,  668 
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Phoenix  Bessemer  Steel  Co.,  In  re. . 4 Ch.  D.  108  629 

Pickels  V.  The  King 14  Can.  Ex.  C.R.  379 102,  106 
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tario   [1924]  S.C.R.  331  337,  531 

Smith  V.  Boyd  17  P.R.  463  464 
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REPORTS  OF  CASES 

DETERMINED  IN  THE 

SUPREME  COURT  OF  ONTARIO 

(APPELLATE  AND  HIGH  COURT  DIVISIONS). 


[APPELLATE  DIVISION.] 

Re  Judicature  Act,  1924. 

Constitutional  Law — Judicatui'e  Act,  1924,  14  Geo.  V.  ch.  30' — Supreme 
Court  of  Ontario — Poioers  of  Provineial  Legislature — British  North 
America  Act,  secs.  92  {14),  96,  97,  99,  100 — Assignment  of  Judges  to 
Partieular  Divisions  of  Supreme  Court — Designation  of  Judges  as 
Chief  Justiees  and  Py'esidents  of  Divisions — Constitutional  Ques- 
tions Act,  R.S.O.  1914,  ch.  85  — Effect  of  Opinion  of  Court  upon 
Abstract  Question — Jurisdiction  of  Court  to  Adjudicate  upon  Ques- 
tions in  tohich  Judges  Concerned — Necessary  Exception  to  General 
Rule. 

The  question  referred  to  the  First  Divisional  Court  of  the  Appellate 
Division  by  the  Lieutenant-Governor  in  Council,  pursuant  to  the 
Constitutional  Questions  Act,  R.S.O.  1914,  ch.  85,  sec,  2,  whether 
the  provisions  of  the  Judicature  Act,  1924,  14  Geo.  V.  ch.  30,  are 
within  the  legislative  authority  of  the  Legislature  of  the  Province 
of  Ontario,  was  answered  in  the  negative  (Hodgins,  J.A.,  dissenting), 
it  being  held  by  the  majority  that  the.  Act  offended  against  the 
provisions  of  sec.  96  of  the  British  North  America  Act,  and  that 
its  provisions  were  not  within  the  powers  conferred  by  sec.  92(14). 

Per  Mulock,  C.J.O.,  and  Smith,  J.A.: — The  declaration  of  uncon- 
stitutionality should  be  confined  to  the  provisions  of  the  Act 
purporting  to  empower  the  Lieutenant-Governor  in  Council  to  assign 
Judges  to  particular  Divisions  of  the  Supreme  Court  of  Ontario  and 
to  the  positions  of  Chief  Justices  of  Divisions. 

Per  Magee  and  Hasten,  JJ.A.: — Although  the  constitutionality  of  some 
portions  of  the  Act  could  not  be  impugned,  it  was  unnecessary  to 
specify  such  portions. 

Per  Hodgins,  J.A.  : — The  real  issue  is,  whether  the  Province  has  legisla- 
tive authority  to  constitute  -a  Court  consisting  of  nineteen  Judges, 
without  including  in  it  a Chief  Justice  or  Chief  Justices,  Justices  of 
Appeal,  or  Justices  of  the  High  Court  Division,  when  in  the  same 
Act  an  Appellate  Division  and  a High  Court  Division  of  that  Court, 
with  appropriate  powers  and  jurisdiction,  are  established,  and  to 
assign  those  nineteen  Judges  to  those  Divisions,  with  such  titles 
and  precedence  as  the  Lieutenant-Governor  in  Council  may  deter- 
mine; and,  upon  a consideration  of  the  provisions  of  the  British 
North  America  Act,  sec.  92,  head  14,  and  secs.  96  and  100,  that  ques- 
tion should  be  answered  in  the  affirmative. 

Per  Magee,  J.A.;— Consideration  of  the  provisions  of  the  Constitutional 
Questions  Act,  and  quwre  as  to  the  effect  of  the  opinion  of  the 
Court  upon  an  abstract  question  such  as  that  propounded. 

1 — 56  O.L.R. 


1924. 
June  14. 
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Per  Hasten,  J.A.: — There  being  no  tribunal  other  than  the  Appellate 
Division  of  the  Supreme  Court  of  Ontario  with  jurisdiction  to 
adjudicate  upon  the  question  raised,  the  case  was  within  the  excep- 
tion to  the  rule  that  “no  man  shall  be  judge  in  his  own  cause:” 
see  Ranger  v.  Great  Western  Railway  Go.  (1854),  5 H.L.C.  72,  88, 
and  Phillips  v.  Eyre  (1870),  L.R.  6 Q.B.  1,  22. 

Case  stated  for  the  opinion  of  the  Court  under  the  Constitu- 
tional Questions  Act. 

May  19,  20,  and  23.  The  case  was  heard  by  Mulock,  C.J.O., 
Magee,  Hodgiets,  Master,  and  Smith,  JJ.A. 

W.  N.  Tilley,  K.C.,  and  McGregor  Young,  K.C.,  for  the  Attor- 
ney-General for  Ontario,  upheld  the  constitutionality  of  the  Act. 

The  Hon.  N.  W.  Rowell,  K.C.,  and  H.  H.  Dewart,  K.C., 
appointed  by  the  Court  to  present  the  opposite  view,  argued 
against  the  constitutionality  of  the  Act. 

The  arguments  and  authorities  are  sufficiently  referred  to  in 
the  judgments. 

June  14.  Mulock,  C.J.O.  : — By  order  in  council  of  the  Gov- 
ernment of  Ontario,  bearing  date  the  22nd  April,  1924,  his  Honour 
the  Lieutenant-Governor  in  Council  referred  to  this  Divisional 
Court  the  following  question : — 

^^Are  the  provisions  of  the  Act  intituled  ^ The  J udicature  Act, 
1924,^  passed  in  the  fourteenth  year  of  his  Majesty’s  reign,  and 
chaptered  30,  within  the  legislative  authority  of  the  Legislature 
of  the  Province  of  Ontario  ? ” 

Hpon  the  case  coming  on  for  hearing,  counsel  for  the  Attorney- 
General  informed  the  Court  that  notice  of  the  hearing  had  been 
served  upon  the  Attorney-General  for /Canada,  but  he  understood 
that  the  Dominion  Government  would  not  be  represented  upon 
the  hearing.  Thereupon  the  Court  adjourned  the  hearing  for  the 
purpose  of  considering  whether  it  would  be  advisable  to  name  coun- 
sel to  appear  on  the.  motion  to  present  arguments  combating  the 
contention  for  the  Attorney-General  as  to  the  constitutionality  of 
the  Act,  and  after  consideration  the  Court  appointed  the  Honour- 
able Mr.  Rowell,  K.C.,  and  Mr.  Dewart,  K.C.,  to  oppose  the  motion. 
On  its  return  the  case  was  argued,  these  gentlemen  appearing,  not 
as  representing  any  particular  person,  but  generally  in  interests 
adverse  to  the  constitutionality  of  the  Act. 

The  argument  proceeded,  taking  at  times  what  appeared  to 
me  to  be  an  unnecessarily  wide  range,  as,  for  example,  in  the  dis- 
cussion of  the  abstract  question  as  to  what  powers,  though  not 
exercised,  were  by  the  British  North  America  Act  conferred  upon 
Provincial  Legislatures.  What  we  have  to  determine  is  not  the 
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scope  of  the  powers  of  Provincial  Legislatures,  but  whether  the  pro- 
visions of  the  Act  are  mtra  vires  of  the  Legislature. 

At  the  threshold  of  the  consideration  of  the  question,  it  is 
material  to  bear  in  mind  the  constitution  ofNhe  Supreme  Court 
of  Ontario  immediately  prior  to  the  passing  of  the  Act,  and  what 
changes  this  Act  purports  to  effect. 

At  the  time  of  the  passing  of  the  Act,  the  Supreme  Court  of 
Ontario  consisted  of  the  Appellate  Division  and  the  High  Court 
Division,  the  Appellate  Division  being  composed  of  two  Divisional 
Courts,  the  first  consisting  of  the  Chief  Justice  of  Ontario  and  four 
other  Justices  of  Appeal,  and  the  second  consisting  of  a Chief 
Justice  of  that  Division  and  four  other  Justices  of  Appeal,  the 
Chief  Justice  of  Ontario  being  President  of  the  Appellate  Divi- 
sion and  called  “ The  Chief  Justice  of  Ontario,’^  and  the  Chief 
Justice  of  the  Second  Divisional  Court  being  called  the  Chief 
Justice  of  that  Division. 

The  High  Court  Division  consisted  of  nine  Judges,  the  senior 
of  whom  was  declared  by  sec.  6,  subsec.  2,  of  the  Judicature  Act, 
R.S.O.  1914,  ch.  56,  to  be  President  thereof.  Each  Judge  had 
been  appointed  by  the  Governor- General  to  a particular  Division, 
being  also,  by  the  language  of  his  patent,  an  ex  ojficio  Judge  of  the 
other  Division. 

Section  8 of  the  Judicature  Act  enacts  that  every  Judge  ap- 
pointed to  the  Appellate  Division  or  to  the  High  Court  Division 
shall  be  a Judge  of  the  Supreme  Court  and  shall  be  ex  offloio  a 
Judge  of  the  Division  of  which  he  is  not  a member,  and,  except 
where  it  is  otherwise  expressly  provided,  all  the  Judges  of  the 
Supreme  Court  shall  have  in  all  respects  equal  jurisdiction,  power 
and  authority.” 

This  section  contemplates  every  Judge  being  appointed  to  a 
particular  Division  of  the  Supreme  Court,  whereby  he  becomes 
automatically  a Judge  of  the  Supreme  Court,  and  does  not  con- 
template his  express  appointment  to  the  Supreme  Court.  This 
is  the  view  which  has  obtained  without  objection  by  the  Legislature 
of  Ontario  ever  since  the  passing  of  the  Judicature  Act  in  1881, 
since  which  date  every  Judge  of  the  Supreme  Court  now  in  office 
has  been  appointed,  not  to  the  Supreme  Court,  but  to  one 
or  other  Division  thereof;  and,  although  qualified  to  sit  ex  officio 
as  a member  of  the  Division  to  which  he  has  not  been  specially 
appointed,  is  not  compellable  to  sit  in  such  other  Division  nor 
obliged  to  discharge  any  judicial  duties  other  than  such  as  devolve 
upon  him  as  Judge  of  the  Division  to  which  he  has  been  specially 
appointed.  Such  is- the  position  of  each  Judge  now  in  office.  The 
Judges  thus  appointed  to  the  First  Appellate  Division  constitute 
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a Court,  as  do  those  appointed  to  the  Second  Appellate  Division, 
and  as  does  each  Judge  appointed  to  the  High  Court  Division. 
Each  of  such  Courts  exercises  the  jurisdiction  of  the  Supreme 
Court,  and  is,  in  my  opinion,  a ^^superior^^  court  within  the  mean- 
ing of  sec.  96  of  the  British  North  America  Act.  There  may  be 
more  than  one  ^^superior^^  court  in  the  Province.  To  hold  that 
the  Governor- General  is  not  entitled  to  appoint  to  a particular 
Division  would,  I think,  be  equivalent  to  declaring  invalid  the 
patent  of  every  Judge  of  the  Supreme  Court. 

In  passing  sec.  96  of  the  British  North  America  Act,  Parlia- 
ment doubtless  contemplated  every  appointment  to  the  Bench  by 
the  Governor- General  being  made  with  strict  regard  to  the  re- 
quirements of  the  particular  office  to  be  filled  and  the  qualifications 
of  the  one  to  be  selected  therefor.  Different  judicial  positions  call 
for  different  qualifications  of  those  to  be  selected.  If  the  Governor- 
General  is  not  entitled  to  appoint  directly  to  a particular  vacancy, 
but  merely  to  the  Supreme  Court,  it  might  happen  that  his 
appointees  to  the  Supreme  Court  would  not  be  suitable  in  respect 
of  the  then  vacancies,  but  nevertheless  the  choice  of  the  Lieutenant- 
Governor  in  Council  would  be  limited  to  such  unsuitable  ap- 
pointees. I cannot  think  that  Parliament  contemplated  prescribing 
for  appointment  to  the  Bench  a method  fraught  with  such  grave 
danger  to  the  administration  of  justice.  In  my  opinion,  the  power 
of  appointment  vested  in  the  Governor-General  includes  appoint- 
ment to  the  particular  judicial  office,  the  duties  of  which  such 
appointee  is  to  discharge;  and  the  Legislature  is  not  entitled  to 
limit  or  qualify  such  power  of  appointment  or  in  any  v/ay  to 
declare  that  he  may  only  exercise  it  rnodo,  as,  for  exauioD,  by 
enacting  that  he  may  only  appoint  to  the  Supreme  Court  of  Ontario. 

Assuming  then  that  each  of  the  ])resent  Judges  in  the  several 
Divisions  has  been  validly  appointed,  then,  by  virtue  of  sec.  99  of 
the  British  North  America  Act,  he  is  entitled  to  hold  the  office 
to  Avhich  he  has  been  appointed  during  good  behaviour,  and  is 
removable  therefrom  by  the  Governor- General  only  on  an  address 
of  the  Senate  and  House  of  Commons.  The  existence  of  the  High 
Court  Division  is  not  affected  by  the  Act  in  question,  but  subsecs. 
3 and  5 of  sec.  2 purport  to  determine  what  Judges  shall  be  Judge=^ 
of  the  High  Court  Division.  Those  subsections  are  as  follows: — 
(3)  The  Judges  who  at  the  time  of  the  coming  into  force  of 
this  Act  are  Judges  of  the  High  Court  Division  shall  during  their 
tenure  of  office  as  Judges  of  the  Supreme  Court  be  assigned  to  the 
High  Court  Division  unless  and  until  assigned  to  the  Appellate 
Division  as  hereinafter  provided.’’ 

(5)  The  jurisdiction  which  prior  to  the  coming  into  force 
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of  this  Act  was  vested  in  the  Appellate  Division  and  the  Divisional 
Courts  thereof  shall  be  exercised  by  the  Appellate  Division  of  the 
Supreme  Court  to  which^  subject  to  the  provisions  of  subsection  4, 
eight  Judges  of  the  Supreme  Court  shall  be  assigned  by  the 
Lieutenant-Governor  in  Council  and  the  Judges  so  assigned  shall 
constitute  the  i^ppellate  Division  of  the  Supreme  Court.  The 
said  Judges  shall  be  known  as  Justices  of  Appeal  and  one  of 
them  to  be  designated  by  the  Lieutenant-Governor  in  Council  shall 
be  the  President  of  the  Appellate  Division  and  shall  be  called  Chief 
Justice  of  Ontario.^^ 

The  Judges  who  are  now  Judges  in  the  High  Court  Division 
have  derived  their  title  to  their  offices  from  their  appointment 
thereto  by  the  Governor- General,  and  should  vacancies  arise  before 
the  Act  comes  into  force  their  successors  will  hold  office  by  the  like 
title,  and  unless  the  Legislature  of  Ontario  has  power  to  remove  a 
High  Court  Judge  from  office  the  provision  in  this  section  that 
certain  High  Court  Judges  are  to  be  assigned  to  the  High  Court 
Division  appears  to  me  to  be  inoperative  or  void. 

It  was  contended  before  us  that  the  assigning  of  Judges  from 
one  Division  to  another  by  the  Legislature  of  Ontario  was  included 
in  the  words  constitution^  maintenance,  and  organisation  of 
Provincial  Courts  used  in  sec.  92,  head  14,  of  the  British  North 
America  Act,  which  is  worded  as  follows : — 

14.  The  administration  of  justice  in  the  Province,  including 
the  constitution,  maintenance,  and  organisation  of  Provincial 
Courts,  both  of  civil  and  criminal  jurisdiction,  and  including  pro- 
cedure in  civil  matters  in  those  Courts.’^ 

I see  no  distinction  between  assigning  and  appointing  to  a 
Division.  In  either  case  it  appears  to  me  to  be  an  attempt  to  in- 
terfere with  the  exclusive  right  of  the  Governor- General  to  appoint 
or  remove.  The  powers  of  the  Governor-General  respecting  Judges 
of  the  Superior  and  other  Courts  are  set  forth  in  the  following 
sections  of  the  British  North  America  Act: — 

96.  The  Governor-General  shall  appoint  the  Judges  of  the 
Superior,  District,  and  County  Courts  in  each  Province,  except 
those  of  the  Courts  of  Probate  in  Nova  Scotia  and  New  Bruns- 
wick. 

97.  Until  the  laws  relative  to  property  and  civil  rights  in 
Ontario,  Nova  Scotia,  and  New  Brunswick,  ami  the  procedure  of 
the  Courts  in  those  Provinces,  are  made  uniform,  the  Judges  of 
the  Courts  of  those  Provinces  appointed  by  the  Governor-General 
shall  be  selected  from  the  respective  Bars^of  those  Provinces.” 

‘‘  99.  The  Judges  of  the  Superior  Courts  shall  hold  office  during 
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App.  Div.  good  behaviouT,  but  shall  be  removable  by  the  Grovernor- General 
:IQ24.  address  of  the  Senate  and  House  of  Commons. 

^^100.  The  salaries,  allowances  and  pensions  of  the  Judges  of 
Judicature  the  Superior,  District,  and  County  Courts  (except  the  Courts  of 
Apt,  1924.  ppobate  in  Nova  Scotia  and  New  Brunswick),  and  of  the  Admir- 
Muiock,  alty  Courts  in  cases  where  the  Judges  thereof  are  for  the  time 
being  paid  by  salary,  shall  be  fixed  and  provided  by  the  Parliament 
of  Canada.” 

For  the  Legislature  to  assign  ” a Judge  who  has  been  appoint- 
ed by  the  Governor-General  to  one  Division,  to  another  Division, 
is  a removal  of  such  Judge  from  the  office  to  which  he  was 
appointed  by  the  Governor- General,  and  is  an  appointment  of  him 
as  Judge  to  a Division  to  which  he  was  not  appointed  by  the 
Governor-General. 

The  Legislature  has  no  power  to  appoint  or  remove,  and,  there- 
fore, in  my  opinion,  the  provision,  wherever  it  appears  in  the  Act, 
for  assigning  a Judge  to  a Division  is  ultra  vires. 

Section  2,  subsec.  4,  dealing  with  the  assigning  of  Judges  to 
the  Appellate  Division,  is  as  follows : — 

“ (4)  The  Judges  who  at  the  time  of  the  coming  into  force  of 
this  Aci^  constitute  the  First  Divisional  Court  and  the  Second 
Divisional  Court  respectively  of  the  Appellate  Division  shall  during 
their  tenure  of  office  as  Judges  of  the  Supreme  Court  be  assigned 
to  the  Appellate  Division  of  the  Supreme  Court  of  Ontario  to  be 
constituted  as  hereinafter  provided,  but  no  Judge  of  the  Supreme 
Court  shall  be  assigned  to  the  Appellate  Division  until  there  are 
not  more  than  seven  Judges  of  the  said  Division  so  assigned.” 

This  subsection  does  not  abolish  the  Appellate  Division  as  it 
existed  at  the  time  of  the  passing  of  the  Act,  but  merely  merges 
the  two  Divisional  Courts  into  one.  Thus  the  Judges  of  the 
Appellate  Division  continue  to  he  Judges  thereof,  and  their  suc- 
(Jessors,  if  any,  at  the  time  of  the  Act  in  question  coming  intO' 
force,  will  be  Judges  of  the  Appellate  Division,  and,  for  the  reasons 
already  stated,  I am  of  opinion  that  the  provision  in  subsec.  4 
which  purports  to  assign  to  the  Divisional  Court  the  Judges  who 
may  constitute  that  Court  when  the  Act  comes  into  force  is  in- 
operative and  void. 

I now  proceed  to  discuss  subsec.  2 of  sec.  2,  which  is  as 
follows : — 

^^2. — (2)  The  Judges  of  the  Supreme  Court  appointed  after 
the  coming  into  force  of  this  Act  shall  be  appointed  and  known 
as  Judges  of  the  Supreme  Court  of  Ontario  and  shall  be  assigned 
to  the  Appellate  Division  and  High  Court  Division  respectively 
as  hereinafter  provided.” 
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This  subsection^  in  effect,  declares  that  wheneyer,  after  the  Act 
comes  into  force,  a vacancy  takes  place  in  the  Appellate  Division 
or  High  Court  Division,  the  Governor-General  shall  not  be  entitled 
to  appoint  a Judge  to  fill  such  vacancy,  but  may  merely  appoint 
to  the  Supreme  Court  of  Ontario,  it  being  left  to  the  Lieutenant- 
Governor  to  assign  the  appointee  to  one  or  other  Division. 

When  a vacancy  occurs  it  is  in  one  or  other  of  the  Divisions 
of  the  Supreme  Court,  that  is  in  one  of  the  several  courts  of  the 
Supreme  Court.  Section  4,  subsec.  1,  of  the  Act  is  as  follows : — 

^^4. — (1)  The  Judge  holding  the  office  of  President  of  the 
Appellate  Division  and  Chief  Justice  of  Ontario  at  the  date  of 
the  passing  of  this  Act  shall  continue  to  hold  that  office  and  upon 
his  retirement  or  death  the  office  as  now  constituted  shall  cease 
and  the  Lieutenant-Governor  in  Council  may  designate  one  of  the 
Justices  of  the  Supreme  Court  to  be  President  of  the  Appellate 
Division,  who  shall  be  called  Chief  Justice  of  Ontario.’’ 

This  subsection  purports  to  abolish  the  office  of  President  of 
the  Appellate  Division  and  Chief  Justice  of  Ontario,  but  at  the 
same  time  recreates  it  and  purports  to  authorise  the  Lieutenant- 
Governor  in  Council  to  designate  any  Judge  of  the  Supreme  Court 
to  be  President  of  the  Appellate  Division,  and  he  shall  be  called! 
the  Chief  Justice  of  Ontario. 

Eeading  this  subsection  along  with  subsec.  5 of  sec.  2,  the  ques- 
tion is  whether  it  abolishes  the  office  of  President  of  the  Appellate 
Division  with  the  title  of  Chief  Justice  of  Ontario  ? I do  not 
think  it  does.  It  appears  to  me  to  be  a colourable  attempt  to  take 
from  the  Governor- General,  and  to  vest  in  the  Lieutenant-Governor 
in  Council,  the  power  of  appointment.  The  real  meaning  of  the 
words  may  designate  ” as  here  used  is  may  appoint.”  Further,, 
the  position  of  President  of  the  Appellate  Division  is  a judicial 
office,  to  ^which,  therefore,  in  my  opinion,  the  Governor- General 
alone  can  appoint.  The  words  constitution,  maintenance,  and 
organisation,”  in  head  14  of  sec.  92  of  the  British  ISTorth  America 
Act,  do  not,  I think,  include  the  power  of  the  Legislature  to* 
designate,”  that  is,  to  appoint,”  a President  of  the  Appellate 
Division. 

For  these  reasons,  I think  that  the  provisions  of  subsecs.  2,  3, 
4,  5,  and  6 of  sec.  2 and  of  subsecs.  1,  2,  and  3 of  sec.  4 are  un- 
constitutional. 

Magee,  J.A.  : — His  Honour  the  Administrator  of  the  Govern- 
ment of  Ontario  in  Council  has  referred  to  the  First  Divisional 
Court  the  question  whether  the  provisions  of  the  Judicature  Act, 
1924,  are  within -the  legislative  authority  of  the  Legislature  of  the 
Province  of  Ontario. 
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By  the  Constitutional  Questions  Act,  R.S.O.  1914,  ch.  85, 
sec.  2,  the  Lieutenant-Governor  in  Council  may  refer  to  a Divi- 
sional Court  for  hearing  and  consideration  any  matter  which  he 
Judicature  thinks  fit,  and  the  Court  shall  hear  and  consider  the  same,  and 
Act,  1924.  (sec.  3)  shall  certify  to  the  Lieutenant-Governor  in  Council  its 
Magee  JA  the  matter  referred,  accompanied  by  a statement  of 

the  reasons  therefor;  and  any  Judge  who  differs  from  the  opinion 
may  certify  his  opinion  and  his  reasons;  and  (sec.  7)  the  opinion 
of  the  Court  shall  be  deemed  a judgment  of  the  Court,  and  an 
appeal  shall  lie  therefrom  as  from  a judgment  in  an  action. 


Section  4 of  the  latter  Act  directs  that  where  the  matter  re- 
lates to  the  constitutional  validity  of  any  Act  of  the  Legislature, 
or  of  some  provision  thereof,  the  Attorney- General  for  Canada 
shall  be  notified  of  the  hearing  in  order  that  he  may  be  heard  if  he 
sees  fit.  He  has  been  notified  and  has  not  attended  or  been  repre- 
sented. ♦ 

By  sec.  6,  where  any  interest  affectgd  is  not  represented  by 
counsel,  the  Court  may  request  counsel  to  argue  the  case  in  such 
interest.  The  Court  did  request  counsel  to  represent  any  per- 
sons or  class  of  persons  who  consider  that  the  question  submitted 
should  not  be  answered  in  the  affirmative,  and  has  had  the  benefit 
of  argument  by  them  as  well  as  by  counsel  for  the  Attorney- 
General  for  the  Province,  but  the  former  necessarily  had  to  dis- 
claim acting  for  any  particular  person  or  persons  or  class.  It  may, 
therefore,  be  a grave  question  whether  the  opinion  of  the  Court  can 
be  more  than  an  opinion,  or,  if  more,  who  is  to  be  bound  by  the 
judgment  which  may  be  pronounced  upon  a matter  discussed  in  the 
abstract  before  knowledge  of  actual  occurrences  makes  apparent,  as 
in  ordinary  litigation,  the  actual  and  practical  effect  and  bearing  of 
the  enactment,  and  which  therefore  cannot  be  limited  to  the  facts 
and  rights  before  the  Court.  It  is  perhaps  of  less  moment  that  the 
question  submitted  is  doubly  hypothetical,  inasmuch  as  the  Judi- 
cature Act,  1924,  does  not  come  into  force  until  Proclamation  by 
the  Lieutenant-Governor,  and  is  also  open  to  be  considered  by  the 
Governor-General  in  Council  as  a proper  subject  for  disallowance. 

To  consider  the  question  referred,  it  is  necessary  to  refer  to 
the  British  North  America  Act  for  the  distribution  of  legislative, 
executive,  and  administrative  power  between,  the  Federal  and 
Provincial  Legislatures  and  Governments. 

By  sec.  91,  the  Parliament  of  Canada  may  make  laws  for  the 
peace,,  order,  and  good  government  of  Canada,  in  relation  to  all 
matters  not  coming  within  the  classes  of  subjects  assigned  exclu- 
sively to  the  Legislatures  of  the  Provinces,  and  it  is  declared 
that  the  exclusive  legislative  authority  of  the  Parliament  of  Can- 
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ada  extended  to  (37)  the  Criminal  Law,  except  the  Constitution 
of  Courts  of  Criminal  Jurisdiction,  hut  including  the  Procedure 
in  Criminal  Matters. 

By  sec.  93,  the  Legislature  in  each  Province  may  exclusively 
make  laws  in  relation  to  the  classes  of  subjects  enumerated,  in- 
cluding (Id)  the  administration  of  justice  in  the  Province,  includ- 
ing the  constitution,  maintenance,  and  organisation  of  Provincial 
Courts,  both  of  civil  and  of  criminal  jurisdiction,  and  including 
procedure  in  civil  matters  in  those  courts,  and  (4)  the  establish- 
ment and  tenure  of  Provincial  offices  and  the  appointment  and 
payment  of  Provincial  officers.  It  is  evident  that  this  clause  (4) 
does  not  include  J udges,  whose  appointment  and  tenure , of  office 
are  otherwise  provided  for. 

Under  the  heading  Judicature,^^  by  sec.  96,  the  Governor- 
General  shall  appoint  the  Judges  of  the  Superior,  District,  and 
County  Courts  in  each  Province,  except  those  of  the  Courts  of 
Probate  in  ISTova  Scotia  and  New  Brunswick;  by  secs.  97  and  98, 
the  Judges  of  the  Courts  of  the  P'rovinces  are  to  be  selected  from 
the  respective  Bars  of  the  Provinces  ; and,  by  sec.  99,  the  Judges 
of  the  Superior  Courts  shall  hold  office  during  good  behaviour, 
but  be  removable  by  the  Governor-General  on  address  of  the 
Senate  and  House  of  Commons.  By  sec.  100,  the  salaries,  allow- 
ances and  pensions  of  those  Judges  are  to  be  fixed  and  provided 
by  the  Parliament  of  Canada. 

By  sec.  139,  except  as  otherwise  provided,  all  laws  in  force  and 
all  Courts  of  civil  and  criminal  jurisdiction,  and  all  legal  com- 
missions, powers  and  authorities,  and  all  officers,  judicial,  admin- 
istrative, and  ministerial,  existing  in  the  Provinces  at  the  Union, 
were  to  continue  as  if  the  Union  had  not  been  made,  subject 
nevertheless  (except  as  to  any  existing  under  Imperial  Acts)  to  be 
repealed,  abolished  or  altered  by  the  Parliament  of  Canada,  or 
by  the  Provincial  Legislatures,  according  to  their  authority  under 
the  Act. 

In  1840,  the  Imperial  Act  3 & 4 Viet.  ch.  35,  for  re-uniting 
the  Provinces  of  Upper  and  Lower  C,anada,  had  similarly  provided 
(sec.  47)  for  the  continuation  of  the  existing  Courts  except  in  so 
far  as  they  might  be  abolished,  altered,  or  varied. 

When  the  British  Uorth  America  Act  was  passed  and  came  into 
force  in  1867,  the  existing  Courts  in  Upper  Canada,  above  the 
County  and  District  Courts,  were  the  Courts  of  Queen’s  Bench, 
Common  Pleas,  and  Chancery,  and  the  Court  of  Error  and  Ap- 
peal, constituted  under  the  Consolidated  Statutes  of  Upper  Can- 
ada, 1859,  chs.  10,  13,  13,  besides  Courts  of  Assize,  Xisi  Prius, 
Oyer  and  Terminer  and  Cenera]  Gaol  Delivery,  ]U'ovided  for  in  ch. 
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11,  or  later  in  E.  S.  0.  1877,  ch.  41.  These  latter  Courts  might  be 
held  with  or  without  a commission,  and,  if  a commission  did  issue,  it 
might,  beside  the  names  of  Chief  Justices  or  Judges  of  the  QueeWs 
Bench  and  Common  Pleas — one  of  whom  was  to  preside  if  present 
— include  the  names  of  County  Court  Judges  or  Queen^s  Counsel. 
The  Courts  of  Queen^s  Bench  and  Common  Pleas  were  each  to  be 
presided  over  by  a Chief  Justice  and  two  Puisne  Justices,  and  the 
Court  of  Chancery  by  a Chief  J udge  called  the  Chancellor  and  two 
additional  Judges  called  Vice-Chancellors.  The  Judges  of  those 
three  Courts  were  ex  officio  members  of  the  Court  of  Error  and 
Appeal,  the  Chief  Justice  of  the  Queen’s  Bench  presiding  if  pre- 
sent, but  a retired  Judge  from  those  Courts  might  be  appointed  as 
an  additional  Judge  or  (by  24  Viet.  ch.  36)  presiding  Judge  of 
the  Court  of  Error  and  Appeal.  After  Confederation,  by  39  Viet, 
ch.  7,  sec.  22,  the  name  was  changed  to  the  Court  of  Appeal. 

By  the  Administration  of  Justice  Act,  1874,  37  Viet.  ch.  7, 
sec.  1,  three  additional  Judges,  to  be  appointed  in  the  manner 
prescribed  by  the  British  North  America  Act,  1867,”  and  to  be 
called  Justices  of  that  Court,  were  added  to  secure  the  due  de- 
spatch of  the  increased  business  of  the  Superior  Courts,  the  due 
disposal  of  the  increased  circuit  business,  the  speedy  trial  of  con- 
troverted elections,  and  the  due  hearing  and  early  determination 
of  cases  in  appeal;”  and  (sec.  2)  such  additional  Judges  might  be 
selected  from  the  Judges  of  the  Queen’s  Bench,  Common  Pleas, 
and  Chancery  or  from  eligible  barristers;  and,  by  sec.  5,  the  rank 
and  precedence  given  to  the  Chief  Justice  and  that  of  the  other 
Chief  Justices,  Chancellor,  and  such  additional  Judges,  were  de- 
clared. The  latter  were  also  (sec.  3)  to  preside  at  sittings  of  Assize,, 
etc.,  and  Chancery  sittings,  and  (sec.  7)  Judges  of  the  other  Courts 
continued  to  be  ex  officio  Judges  of  the  Court  of  Error  and  Appeal. 

In  the  Interpretation  Act  in  the  Consolidated  Statutes  of  Upper 
Canada,  1859,  ch.  2,  sec.  8,  the  words  Superior  Courts  ” in  the 
statutes  of  the  Province  of  Canada  were  defined  as  meaning,  in 
Upper  Canada  (now  Ontario),  the  Courts  of  Queen’s  Bench,  Com- 
mon Pleas,  and  Chancery.  In  the  first  Act  passed  after  Confedera- 
tion, the  Legislature  of  Ontario,  by  31  Viet.  ch.  1,  sec.  7(16),  and 
likewise  the  Parliament  of  Canada,  by  31  Viet.  ch.  1,  sec.  7(18), 
declared  that  the  words  Superior  Courts  ” in  statutes  were  to  mean 
those  three  Courts  in  Ontario,  and  in  Quebec  the  Court  of  Queen’s 
Bench  and  the  Superior  Court,  and  in  Nova  Scotia  and  New 
Brunswick  the  Supreme  Courts  of  those  Provinces.  But,  as  the 
British  North  America  Act  was  an  Imperial  Act  and  was  to  apply 
to  other  Provinces  than  Ontario,  it  is  manifest  that  the  words 
Superior  Courts  ” therein  were  not  to  have  the  narrow  interpre-  - 
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tation  thus  limited  to  the  wording  of  statutes  in  Upper  Canada  or  App.  Div. 
Ontario  or  the  Dominion,  or  even  to  be  limited  to  then  existing  iq24 

Courts;  but  to  apply  to  all  Courts  having  the  character  of  Super-  

ior  Courts,  and  therefore  necessarily  to  include  Courts  having  judiStuee 
appellate  jurisdiction  over  what  were  themselves  Superior  Courts.  Act,  1924. 
It  is  not  necessary  here  to  discuss  what  are  superior  or  inferior  MagPP,  j.a, 
courts.  It  is,  I think,  clear  that  the  Judges  of  the  Court  of  Error 
and  Appeal  or  of  any  court  of  appeal  from  the  judgments  in  the 
Courts  of  Queen^s  Bench,  Comanon  Pleas,  and  Chancery  were  Judges 
of  a Superior  Court,  within  the  meaning  of  the  British  North 
America  Act. 

The  new  Dominion  was  made  up  of  several  Provinces,  and  in 
the  necessary  division  of  powers  between  the  federal  and  provincial 
legislatures  and  executive  it  was,  no  doubt,  well  considered  that  the 
appointments  to  the  Bench  should  be  removed  from  the  narrower 
fields  and  dealt  with  by  those  representing  and  responsible  to  a 
broader  public  opinion,  and  this  irrespective  of  the  question  of  in- 
dependence of  any  Government  when  appointed.  Appointment 
meant  selection  as  well,  and  it  meant,  necessarily,  selection  for 
the  duties  which  were  to  be  fulfilled — whether  those  of  Chief  Jus- 
tice of  a Court  or  of  other  members  of  the  Court.  The  Act 
therefore,  meant  that  the  selection  of  a Chief  Justice  or  of  a 
Judge  who  was  to  pass  upon  the  decisions  of  other  Courts  was  to 
rest  with  the  central  Government.  That  Government  also  was 
not  to  be  limited  in  its  selection  to  the  existing  members  of  the 
Bench,  but  might  select  from  the  Bar  of  the  Province.  It  might 
well  be  that,  if  the  law  provided  that  on  the  vacancy  of  the  office 
of  Chief  Justice  the  senior  or  junior  of  the  other  members  of  the 
Court  should  become  Chief  Justice,  such  law  would  take  effect; 
but,  if  so,  the  original  selection  of  the  succeeding  Chief  Justice 
would  have  been  made  by  the  Dominion  Government  with  know- 
ledge that  such  position  might  be  attained  by  the  appointee.  So 
also  where  Judges  have  ex  officio  positions  in  Courts  other  than 
that  to  which  they  are  appointed,  the  selection  is  made  with  the 
knowledge  of  such  possibilities. 

My  Lord  the  Chief  Justice  has  referred  to  the  continuance  in 
fact  of  the  Courts  existing  at  Confederation  and  their  different 
powers,  though  one  general  name  is  given  to  the  system  of  judi- 
cature now  in  force.-  We  have  only  to  deal  with  the  present  actual 
facts,  not  with  what  changes  might  be  made  in  the  future  or  what 
might  be  done  in  a new  Province. 

The  Judicature  Act  of  1924  does,  in  my  opinion,  interfere 
materially  with  the  express  division  of  power  made  by  the  British 
North  America  Act,  and  with  the  principle  which  was,  I think,  in 
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App.  Div.  the  mind  of  the  Fathers  of  Confederation.  It  not  only  endeavours 
to  transfer  to  the  Provincial  Government  the  power  of  selecting 
Judges  for  the  duties  which  are  to  be  performed,  but  it  narrows 
JUDi^TURE  selection  of  members  of  the  appellate  Court,  who,  the 

Act,  1924.  ^Constitution  intended,  might  be  selected  from  the  whole  Bar. 
Magee,  J.A.  The  Act  does  not  profess  to  create  a system  by  which  promotion 
or  duties  are  to  be  regulated  and  which  the  Dominion  Government 
would  have  in  view  in  making  appointments,  but  in  effect  would  give 
to  the  Provincial  Government  that  right  of  personal  selection  for  the 
office  which  was  intended  to  rest  with  the  Federal  Government. 

I agree  with  my  Lord  that  the  Act  is  in  these  respects  beyond 
the  power  of  the  Legislature  of  Ontario,  as  it  would  be  beyond  that 
of  Quebec  or  any  other  Province. 

I have  not  referred  to  the  question  of  right  to  declare  rank  and 
precedence,  because  it  may  be  arguable  that  precedence  is  only  dealt 
with  as  giving  right  to  preside,  and  no  broader  question  intended. 

Inasmuch  as  the  Act,  other  than  sec.  4,  is  not  to  come  into  force 
until  Proclamation,  and  as  the  Proclamation  bringing  invalid 
parts  into  force  would  be  a unit  and  invalid,  the  whole  is  thereby 
iij  valid.  Some  provisions  of  the  Act,  standing  alone,  may  be  well 
within  the  provincial  power,  though  perhaps  they  would  not  have 
been  passed  by  the  Legislature  without  the  invalid  parts,  and 
indeed  such  seems  to  be  the  intent  of  the  Legislature.  In  the  view 
I take,  it  is  unnecessary  to  specify  any  such  parts.  I would,  there- 
fore, answer  the  question  in  the  negative. 

Hasten^  J.A. : — That  no  man  shall  be  judge  in  his  own 

cause  is  an  elementary  principle  sacrosanct  with  age.  To  be 
lequired  to  act  in  contravention  of  it  is  disturbing.  Hence  it  is 
satisfactory  to  find  that  the  highest  judicial  authority  has  recorded 
one  set  of  circumstances  where  the  principle  does  not  apply.  In 
Range?'  v.  Great  Western  Railivay  Co.  (1854),  5 H.L.C.  72,  at 
p.  88,  Lord  Cranworth  said:  This  branch  of  the  appellant’s  argu- 

ment rests  on  the  principle  decided  in  this  House,  in  the  case  of 
Dimes  v.  Grand  Junction  Ca?ial  Company  (1852),  3 H.L.C.  759, 
in  which  your  Lordships  agreed  with  the  able  opinion  delivered 
by  the  learned  Judges,  through  Mr.  Baron  Parke,  that  the  decision 
of  a Judge  made  in  a cause  in  which  he  has  an  interest,  is  voidable, 
unless  in  cases  of  necessity,  as  where  an  action  was  brought  against 
all  the  Judges  of  the  Court  of  Common  Pleas,  on  a matter  on 
which  they  had  exclusive  jurisdiction.”  This  opinion  was  re- 
iterated by  Willes,  J.,  in  delivering  the  judgment  of  the  Exchequer 
Chamber  in  the  famous  case  of  Phillips  v.  Eyre  (1870),  L.R.  6 
Q.B.  1,  at  p.  22,  where  he  says:  “The  judgment  of  an  interested 
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judge  is  voidable  and  liable  to  be  set  aside  by  prohibition^  error, 
or  appeal,  as  the  case  may  be ; but  it  is  not  absolutely  void.  . . . 

This  was  the  opinion  of  the  Judges  acted  upon  by  the  House  of 
Lords  in  Dimes  v.  Grand  Junction  Canal  Co.,  3 H.L.C.  759;  and, 
in  case  of  necessity,  as  where  all  the  judges  of  a court  having  ex- 
clusive jurisdiction  over  the  subject-matter  happen  to  be  interested, 
the  objection  cannot  prevail.^^ 

The  present  cause  falls  within  this  exception,  there  being  no 
tribunal  other  than  the  Appellate  Division  of  the  Supreme  Court 
of  Ontario  with  jurisdiction  to  adjudicate  upon  the  question  here 
raised. 

Having  divested  my  mind  so  far  as  possible  of  any  personal 
predilections  in  an  endeavour  to  consider  the  questions  submitted 
without  fear,  favour,  or  affection,^’  having  weighed  the  arguments 
which  were  presented  by  counsel,  and  having  given  the  question 
all  consideration  of  which  I am  capable,  I have  arrived  at  the  con- 
clusion that  the  Act  in  question  is  a real  encroachment  on  the 
power  of  appointment  of  Judges  as  conferred  on  the  federal 
authority  by  sec.  96  of  the  British  Horth  America  Act. 

Considering  that  this  present  proceeding  is  only  a step  in  the 
cause;  considering  that  the  Dominion  of  Canada  was  not  repre- 
sented on  the  argument — and  especially  considering  the  personal 
interest  of  the  Judges  to  which  I have  already  adverted — I refrain 
from  elaborating  my  reasons,  and  content  myself  with  fulfilling 
the  duty  imposed  upon  me  by  recording  in  the  negative  my  answer 
to  the  question  propounded. 

I ought  perhaps  to  add  that,  while  no  doubt  can  be  enter- 
tained regarding  the  validity  ( if  it  stood  alone)  of  so  much  of 
the  Act  in  question  as  deals  with  the  re-organisation  of  the  Courts, 
yet  in  my  view  that  phase  of  the  Act  is  so  inextricably  interwoven 
with  the  matter  of  appointment  of  Judges  as  to  necessitate  the 
answer  which  I have  given. 

Smith,  J.A.  : — Under  the  Constitutional  Questions  Act,  R.S.O. 
1914,  ch.  85,  there  is  propounded  to  this  Court  the  question: 
''Are  the  provisions  of  the  Act  intituled  ^ The  Judicature  Act, 
1924,^  passed  in  the  fourteenth  year  of  his.  Majesty’s  reign,  chap- 
tered 30,  within  the  legislative  authority  of  the  Legislature  of  the 
Province  of  Ontario 

Prior  to  this  enactment  the  Judicature  Act  continued  the 
Supreme  Court  of  Ontario  as  a Superior  Court,  with  all  the  juris- 
diction and  power  of  the  former  Court  of  Appeal  and  High 
Court  of  Justice  and  Divisions  thereof,  such  jurisdiction  and 
power  to  be  exercised  in  the  name  of  the  Supreme  Court,  which 
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App.  Div.  Court  was  to  consist  of  two  branches  or  divisions  to  be  designated, 
^24  respectively,  the  Appellate  Division  of  the  Supreme  Court  of 

Ontario  and  the  High  Court  Division  of  the  Supreme  Court  of 

JUDiSiTURE  Ontario.  The  High  Court  Division  was  to  consist  of  nine  Judges, 
Act,  1924.  one  of  whom  (ultimately)  was  to  be  President  of  the  Division,  and 
•Smith,  J.A.  called  the  Chief  Justice  of  th^  High  Court  Division.  The 

Appellate  Division  was  to  consist  of  two  Divisional  Courts  of  the 
Appellate  Division,  the  first  to  consist  of  the  Chief  Justice  of 
Ontario  and  four  other  Justices  of  Appeal,  and  the  second  of  a 
Chief  Justice  and  four  other  Justices  of  Appeal. 

The  Act  in  question  provides  that  the  Supreme  Court  of 
Ontario  shall  consist  of  nineteen  Judges,  to  be  appointed  as  pro- 
vided by  the  British  North  America  Act,  that  (ultimately)  eight 
Judges  of  the  Supreme  Court,  to  be  assigned  by  the  Lieutenant- 
Governor  in  Council,  shall  constitute  the  Appellate  Division  of 
the  Supreme  Court,  the  said  Judges  to  be  known  as  Justices  of 
Appeal,  and  one  of  them,  to  be  designated  by  the  Lieutenant- 
Governor  in  Council,  to  be  President  of  the  Appellate  Division  and 
to  be  called  Chief  Justice  of  Ontario,  and  that  the  Judges  not 
assigned  to  the  Appellate  Division  shall  constitute  the  High  Court 
Division,  and  one  of  them,  to  be  designated  by  the  Lieutenant- 
Governor  in  Council,  shall  be  President  of  the  Division  and  shall 
be  called  Chief  Justice  of  the  High  Court  Division.  A temporary 
provision  is  made  by  which  the  Judges  of  the  two  Appellate 
Divisions,  at  the  time  of  the  coming  into  force  of  the  Act,  are 
during  their  tenure  of  office  as  Judges  of  the  Supreme  Court 
assigned  to  the  Appellate  Division,  and  the  other  Judges  of  the 
Supreme  Court  are  assigned  to  the  High  Court  Division  during 
their  tenure  of  office  as  Judges  of  the  Supreme  Court  or  till 
assigned  by  the  Lieutenant-Governor  in  Council  to  the  Appellate 
. Division. 

There  is  also  a provision  that  the  Judge  holding  the  office  of 
President  of  the  Appellate  Division  and  Chief  Justice  of  Ontario, 
at  the  date  of  the  passing  of  the  Act,  shall  continue  to  hold  that 
office,  and  upon  his  retirement  or  death  the  office  as  now  consti- 
tuted shall  cease,  and  the  Lieutenant-Governor  in  Council  shall 
designate  one  of  the  Justices  of  the  Supreme  Court  to  be  President 
of  the  Appellate  Division,  who  shall  be  called  Chief  Justice  of 
Ontario. 

There  cannot,  I think,  be  any  doubt  that  the  Legislature  has 
the  power  to  determine  the  number  of  Judges  of  the  Supreme 
Court  and  the  number  to  constitute  the  Divisions  of  the  Court, 
' as  well  as  the  number  of  Divisional  Courts  in  the  Appellate 
Division,  and  the  number  of  Judges  of  the  Appellate  Division 
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who  shall  constitute  a Court  for  the  hearing  of  appeals.  That  App.  Div. 
power  is  not  really  questioned,  but  it  is  suggested  that  in  the  Act 

in  question  the  provisions  coming  within  this  power  are  so  inter-  

woven  with  other  parts  of  the  Act  that  they  must  stand  or  fall  judiSltuee 
with  those  other  parts.  Act,  1924, 

The  Act  is  attacked  on  the  ground  that  it  is  an  encroachment  gmith,  J.A, 
by  the  Provincial  Legislature  on  the  power  of  appointment  of 
Judges  of  the  Superior,  District^  and  County  Courts,  vested  by 
sec.  96  of  the  British  North  America  Act  in  the  Governor- General. 

The  contention  on  behalf  of  the  Attorney-General  for  Ontario 
is  that  the  Legislature,  having  the  power  to  enact  that  the  Supreme 
Court  shall  consist  of  nineteen  Judges  appointed  by  the  Governor- 
General,  has  power  from  time  to  time  to  assign  the  duties  of  the 
Judges  so  appointed,  and  that  the  Act  goes  no  farther  than  to 
provide  for  the  exercise  of  this  power  of  assigning  duties. 

The  form  of  appointing  Judges  of  the  Superior  Courts  has 
apparently  been  varied  from  time  to  time  to  comply  with  the 
changes  from  time  to  time  made  in  the  constitution  and  names 
of  the  Courts, -and  since  the  consolidation  of  the  Judicature  Act, 

3 & 4 Geo.  V.  ch.  19,  the  patent  appointing  a Judge  of  the  High 
Court  Division  appoints  him  a Justice  of  the  High  Court  Division 
of  the  Supreme  Court  of  Ontario  and  ex  officio  a Justice  of  the 
Appellate  Division  of  the  Supreme  Court  of  Ontario,  and  since  the 
constitution  of  the  two  Divisional  Courts  of  the  Appellate  Division 
the  patent  appointing  a Justice  of  one  of  these  Courts  appoints 
him  to  be  a Justice  of  the  First  (or  Second)  Divisional  Court  of 
the  Supreme  Court  of  Ontario,  and  to  be  ex  officio  a Justice  of  the 
High  Court  Division  of  the  said  Supreme  Court  of  Ontario.  It  is 
contended  that  the  effect  of  the  Act  in  question  is  to  abolish  the 
existing  High  Court  Division  and  Appellate  Division  with  its 
two  Divisional  Courts  and  to  create  new  Divisions,  and  that  the 
•Judges  appointed  to  the  existing  High  Court  Division  and  two 
Divisional  Courts  of  the  Appellate  Division  cease  to  be  Judges  of 
these  Divisions  when  the  Act  comes  into  force  because  of  their 
abolition,  and  become  Judges  of  the  Supreme  Court  of  Ontario. 

The  Act,  when  it  comes  into  force,  assigns  the  Judges  who  con- 
stitute the  two  Divisional  Appellate  Courts  to  the  Appellate 
Division,  and  they,  by  that  assignment,  are  to  constitute  the  Appel- 
late Division  and  are  to  be  called  Justices  of  Appeal.  These  are 
to  continue  Justices  of  Appeal  during  their  tenure  of  office  as 
Justices  of  the  Supreme  Court,  but  as  vacancies  occur  Justices 
are  to  be  assigned  by  the  Lieutenant-Governor  in  Council  to  fill 
them,  but  such  assignments  need  not  be  ^permanent — thev  may  be 
for  a short  or  long-or  indefinite  time,  and  may  be  changed  at  any 
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time;,  as  was  conceded  on  the  argument  by  counsel  for  the  Attorney- 
G-eneral.  The  present  Justices  of  Appeal,  therefore,  when  the 
Act  comes  into  force,  will  continue  such,  not  by  virtue  of  their 
patents  appointing  them  such,  but  by  virtue  of  being  assigned  by 
the  terms  of  the  Act,  and  the  Justices  of  the  High  Court  Division 
will  continue  such  by  virtue  of  not  having  been  assigned  to  the 
Appellate  Division,  and  for  the  same  reason  will  constitute  the 
High  Court  Division. 

The  Judge  holding  the  office  of  President  of  the  Appellate 
Division  and  Chief  Justice  of  Ontario  at  the  passing  of  the  Act 
is  to  continue  to  hold  that  office,  and  on  his  retirement  or  death 
that  office  as  now  constituted  is  to  cease,  and  the  Lieutenant- 
Go  A^ernor  in  Council  may  designate  one  of  the  Justices  of  the 
Supreme  Court  to  be  President  of  the  Appellate  Division,  who 
shall  be  called  Chief  Justice  of  Ontario.  The  present  Chief  Justice, 
therefore,  continues,  on  the  coming  into  force  of  the  Act,  to  be 
such  by  force  of  his  patent,  but  becomes  a Justice  of  the  Appellate 
Division  by  virtue  of  this  Act.  In  due  time  the  Chief  Justice  of 
Ontario  and  the  Chief  Justice  of  the  High  Court  Division  will 
become  such  by  being  assigned  by  the  Lieutenant-Governor  in 
Council,  but  for  such  time  only  as  they  may  be  so  assigned. 

In  pith  and  substance  the  Act  has  tAvo  objects.  The  first  one 
is  to  merge  the  two  Divisional  Courts  of  the  Appellate  Division, 
consisting  of  five  Judges  each,  into  one  ultimately  to  consist  of 
eight  Judges,  and  correspondingly  to  increase,  ultimately,  the 
number  of  Judges  of  the  High  Court  Dmsion  from  nine  to  eleven. 
This,  as  I have  stated,  seems  to  be  clearly  Avithin  the  poAver  of  the 
Legislature. 

The  other  object  is  to  assume  and  exercise  on  the  part  of  the 
ProAuncial  Legislature  the  poAvers  of  selecting  and  designating  from 
time  to  time  the  Justices  of  the  Appellate  Division  of  the  Supreme 
Court  of  Ontario,  the  Chief  Justice  of  Ontario,  and  the  Chief 
Justice  of  the  High  Court  Division,  which  poAver  since  Confedera- 
tion has  been  exercised  by  the  Governor-General  under  sec.  96  of 
the  British  Horth  America  Act. 

It  is  contended  that  the  Province  has  the  poAA^ers  claimed  by 
Aurtiie  of  head  14  of  sec.  92  of  that  Act,  which  gives  to  the  Province 
exclusive  powers  to  make  laAvs  in  relation  to  the  administration 
of  justice  in  the  Province,  including  the  constitution,  maintenance, 
and  organisation  of  Provincial  Courts.  The  poAver  of  appointing 
the  Judges  of  the  Superior,  District,  and  County  Courts,  giA^en  to 
the  Governor- General  by  sec.  96,  is  admittedly  a limitation  of  the 
general  powers  conferred  by  this  head  14,  and  the  question  is 
AAffiether  or  not  the  presidency  of  the  Appellate  Division  of  the 
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Supreme  Court  of  Ontario  and  the  chief  justiceship  of  Ontario^  App.  Div. 
the  presidency  of  the  High  Court  Division  of  the  Supreme  Court 

of  Ontario  and  chief  justiceship  of  the  High  Court  Division,  and  

seats  in  the  Appellate  Division  as  Justices  of  Appeal,  are  judicial  judi^tuee 
positions  or  offices,. and  whether  or  not  the  selecting  and  assigning  Act,  1924. 
of  Judges  to  the  same  is  in  reality  appointing  Judges  to  these 
positions  or  offices. 

The  appellate  Justices  are  called  upon  to  exercise  a jurisdiction 
essentially  different  from  that  exercised  by  Justices  of  the  High 
Court  Division.  The  President  of  a Division  has  functions  to 
perform  in  addition  to  those  to  be  performed  by  the  other  members 
of  his  Division,  while  the  office  of  Chief  Justice  is  one  of  high 
honour  and  long  standing  in  the  history  of  British  Courts.  Select- 
ing and  designating  or  assigning  Judges  for  the  exercise  of  this 
special  jurisdiction  and  the  performance  of  these  special  functions 
is,  to  my  mind,  nothing  different  from  appointing  them  to  judicial 
positions.  The  power  so  to  appoint  is  expressly  assigned  to  the 
Governor-General  by  sec.  96,  referred  to,  and  cannot  be  taken  away 
by  substituting  the  word  assign  or  designate  ” for  appoint.^^ 

I am,  therefore,  of  opinion  that,  in  so  far  as  the  Act  in  question 
assumes  to  exercise  in  right  of  the  Provincial  Legislature  the 
power  of  assigning  Judges  to  the  Appellate  Division  as  Justices 
of  Appeal,  assigning  a Judge  from  time  to  time  to  be  President  of 
the  Appellate  Division  of  the  Supreme  Court  to  be  called  Chief 
Justice  of  Ontario,  and  assigning  a Judge  from  time  to  time  to  be 
President  of  the  High  Court  Division  of  the  Supreme  Court  to  be 
called  Chief  Justice  of  the  High  Court  Division,  it  goes  beyond  the 
legislative  powers  of  the  Provincial  Legislature,  and  to  that  extent 
the  question  submitted  should  be  answered  in  the  negative. 

There  is  no  doubt  that,  where  the  Provincial  Legislature  is  in 
fact  given  jurisdiction,  the  Courts  should  not  endeavour  so  to 
interpret  the  words  of  the  Act  conferring  such  jurisdiction  as  to 
take  it  away  because  of  some  supposed  evil  that  might  result,  but 
what  flows  from,  a certain  interpretation  may  be  an  indication  of 
whether  or  not  that  interpretation  is  a correct  one. 

It  took  a revolution  in  England  to  secure  judicial  independence 
of  the  executive  Government.  There  is  an  evident  intention  of 
embodying  this  principle  in  the  British  North  America  Act.  The 
power  of  appointing.  Judges  is  expressly  conferred  on  the  Dominion 
authorities,  manifestly  to  remove  these  appointments  as  far  as 
jiossible  from  local  influences.  Section  99  provides  that  Judges 
of  the  Superior  Courts  shall  hold  office  during  good  behaviour,  but 
shall  be  removable  by  the  Governor-General  on  address  of  the 
Senate  and  House  of  Commons.  All  this  comes  to  nothing  if  the 
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App.  Div.  power  assumed  by  the  Act  in  question  really  exists.  Presidents 
of  Divisional  Courts,  Chief  Justices,  and  Justices  of  Appeal  can 
be  made  one  day  and  unmade  the  next.  The  Lieutenant-Governor 
JudiSlture  Council,  in  practice  the  Attorney-General  for  the  Province,  can 
Act,  1024.  select  the  particular  Judge  for  every  trial,  civil  and  criminal,  and 
the  Judges  to  hear  every  appeal.  The  duties'  assigned  to  each 
Judge  may  be  made  pleasing  or  otherwise  according  as  his  decisions 
are  pleasing  or  otherwise  to  those  for  the  time  being  in  power  in 
the  Province.  It  was  suggested  on  the  argument  and  conceded 
that,  if  the  Province  has  the  power  claimed,  districts  might  be 
formed  and  a Judge  assigned  to  reside  in  each  district  and  exercise 
jurisdiction  only  in  such  district,  one  or  more  of  which  might  be 
in  remote,  unorganised  territory,  and  it  is  conceivable  that  some 
future  extreme  development  of  the  power  assumed  might  introduce 
the  spectacle  of  a Judge  of  the  Supreme  Court  of  Ontario 
struggling  to  balance  the  scales  with  the  then  Attorney-General 
introducing  a chief  justiceship  on  one  end  and  a term  of  banish- 
ment to  Hudson’s  Bay  shore  on  the  other.  This,  however,  is  only  a 
theoretical  and  quite  improbable  possibility.  The  real  objection 
on  principle  would  be  the  unseen  influence  that  might  be  supposed 
to  exist  by  reason  of  the  relation  thus  created  between  the  Attorney- 
General  and  the  Judges. 

Many  cases  have  been  cited  on  the  argument^  but  I do  not 
consider  it  necessary  to  discuss  them  in  detail,  as  it  is  only  the 
general  principles  discussed  in  them  that  can  be  said  to  relate  in 
some  way  to  the  case  in  hand.  In  Piel  Ke-arh-an  v.  The  Queen 
(1891),  2 B.C.R.  53,  In  re  County  Courts  of  British  Columbia 
(1892),  21  Can.  S.C.R.  446,  it  was  held  by  the  Supreme  Court  that 
a Provincial  Legislature  has  power  to  enlarge  the  jurisdiction  of 
a County  Court  Judge  after  appointment,  territorially  and  other- 
wise. Regina  v.  Bush  (1888),  15  O.R.  398,  decides  that  the  Prov- 
ince may  appoint  Justices  of  the  Peace.  In  Attorney -General  for 
Canada  v.  Attorney -General  for  Ontario,  [1898]  A.C.  247,  it  is 
held  that  the  Province  may  appoint  Queen’s  Counsel  as  officers  of 
the  Ontario  Courts.  Scott  v.  Attorney -General  for  Canada,  [1923] 
4 D.L.R.  607,  is  a late  case  in  the  Privy  Council,  with  which,  I 
think,  the  answer  given  above  is  in  no  way  inconsistent. 

The  question  of  the  power  of  the  Provincial  Legislature  to 
determine  the  rank  and  precedence  of  the  Judges  was  not  argued, 
and  I have  not  given  any  consideration  to  that  point. 


Hodgins,  J.A. : — As  the  question  propounded  to  this  Court 
may  be  considered  to  affect  its  members,  the  reasons  given  for  an 
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answer  to  it  should,  I think,  be  stated  without  discussing  many  of  App.  Div. 
the  arguments  put  forward. 

The  Act  does,  I think,  directly,  and  in  so  many  words,  abolish  -Ah 

the  now  existing  office  of  Chief  Justice  of  Ontario  on  the  retirement  , 

° . n T • 1 Judicature 

or  death  of  its  present  incumbent,  and  also  in  the  like  event  that  Act,  1924. 

of  the  Chief  Justice  of  the  High  Court  Division,  established  by  a 

former  statute,  if  it  is  occupied  at  the  date  at  which  this  Act  takes  J.A. 

effect.  It  affects  the  position  of  the  future  Justices  of  Appeal  and 

the  remaining  Judges  of  the  High  Court.  It  further  provides 

that  both  the  present  Justices  of  Appeal  and  the  Judges  of  the 

High  Court  Division  shall  be  assigned  to  their  respective  Divisions 

by  the  Lieutenant-Governor  in  Council. 

The  argument  that  what  cannot  be  done  directly  cannot  be  done 
indirectly  has  no  application  to  the  present  case,  where  the  Legis- 
lature has,  upon  the  face  of  the  enactment,  asserted  a right  which 
is  directly  challenged  as  not  possessed  by  it. 

The  purpose  of  the  Judicature  Act,  1924,  is  quite  clear,  and  is 
effected  directljq  and  not  in  any  sense  indirectly,  if  the  statute  is 
intni  vires. 

The  real  issue  is,  whether  the  Province  has  legislative  authority 
to  constitute  a Court  consisting  of  nineteen  Judges,  witiiout  in- 
cluding in  it  a Chief  Justice  or  Chief  Justices,  Justices  of  Appeal, 
or  Justices  of  the  High  Court  Division,  when  in  the  same  Act  an 
Appellate  Division  and  a High  Court  Division  of  that  Court,  with 
appropriate  powers  and  jurisdiction,  are  established,  and  to  assign 
these  nineteen  Judges  to  these  Divisions,  with  such  title  and  pre- 
cedence as  the  Lieutenant- Governor  in  Council  may  determine. 

To  my  mind  this  must  be  decided  by  considering  the  meaning 
of  the  words  in  the  British  North  America  Act,  1867.  In  sec.  92, 
head  14,  these  are  as  follows : — 

14.  The  administration  of  justice  in  the  Province,  including 
the  constitution,  maintenance,  and  organisation  of  Provincial 
Courts,  both  of  civil  and  of  criminal  jurisdiction,  and  including 
procedure  in  civil  matters  in  those  Courts.’^ 

Constitution,  maintenance,  and  organisation,’’  especially 
coupled  with  the  words  administration  of  justice  in  the  Province,” 
would,  in  their  ordinary  signification,  necessarily  cover  the  appoint- 
ment of  Judges,  without  which  no  Court  could  be  constituted, 
maintained,  and  organised,  nor  could  justice  be  administered. 

But  under  that  Act  the  appointment  of  Judges  is  confined  to  the 
Governor-General,  and  their  salaries  are  to  be  provided  and  paid 
by  the  Parliament  of  Canada.  Sections  96  and  100  are  as  fol- 
lows : — V 

96.  The  Governor-General  shall  appoint  the  Judges  of  the 
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Superior,  District,  and  County  Courts  in  each  Province,  except 
those  of  the  Courts  of  Probate  in  Nova  Scotia  and  New  Brunswick.” 

^^100.  The  salaries,  allowances  and  pensions  of  the  Judges 
of  the  Superior,  District,  and  County  Courts  (except  the  Courts 
of  Probate  in.  Nova  Scotia  and  New  Brunswick),  and  of  the  Ad- 
miralty Courts  in  cases  where  the  Judges  thereof -are  for  the  time 
being  paid  by  salary,  shall  be  fixed  and  provided  by  tha  Parlia- 
ment of  Canada.” 

The  general  words  of  head  14  must  be  construed  as  being,  to 
the  extent  of  these  provisions,  limited,  but  as  covering  everything 
else  that  is  necessary  for  the  purposes  named.’ 

That  being  so,  the  questions  arise : are  the  Judges,  whose  ap- 
pointment is  to  be  made  by  the  federal  authority,  those  alone 
whose  offices  were  m esse  in  1867,  and  is  the  Province  disabled 
from  abolishing  those  offices  and  from  constituting,  maintaining, 
aaid  organising  any  Court  or  Courts  which  do  not  contain  provi- 
sion for  the  continuance  of  those  offices,  or  any  office  except  that 
of  a Judge;  and,  if  not  so  disabled,  can  the  Province  assign 
Judges,  appointed  as  such  by  the  Dominion,  to  the  Divisions 
created  by  the  Act?  ' \ 

The  purport  of  the  present  Act  is  to  abolish  the  office  of  Chief 
Justice  of  Ontario  after  the  retirement  or  death  of  its  present 
occupant,  and  to  substitute  for  it  a mere  designation,  which  it  is 
true  is  the  expression  heretofore  used  to  describe  an  office  created 
by  proper  words  and  having  a dignity  and  precedence  attached  to 
it  by  statute  law  or  traditional  usage.  It  also  deals  in  a similar 
way  with  the  title  of  Chief  Justice  of  the  High  Court  Division. 
Furthermore,  while  preserving  the  title  ^LJustice  of  Appeal,”  it 
causes  that  title  to  depend  upon  assignment  to  a particular  Divi- 
sion of  the  Court  created  by  the  Act  now  in  question,  instead  of 
on  an  appointment  as  such  to  that  office.  And  this  applies  in 
some  measure  to  the  Judges  of  the  High  Court  Division.  An 
office,  as  I understand  it,  is  something  generally  created  by  the 
Crown  through  executive  action  (by  letters  patent  in  the  cases  of 
Judges),  and  involving  an  individual  status  and  position,  charged 
with  certain  duties,  and  possessing  certain  powers  and  rights  to 
be  performed  and  exercised  by  the  occupant.  When  an  individual 
is  appointed  thereto  by  the  proper  authority,  he  possesses  the  office 
and  can  exercise  it,  and  is  entitled  to  use  its  powers  and  enjoy  its 
emoluments,  and  is  charged  with  the  performance  of  its  duties. 

The  present  legislation  proceeds  upon  the  assumption  that  when 
the  Governor- General  appoints  a Judge,  he  appoints  him  to  an 
office,  and  that  by  such  act  the  power  of  appointment  is  fully 
exercised.  The  office  recognised  under  this  Act  is  that  of  a Judge 
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of  the  Supreme  Court  of  Ontario,  with  the  powers  and  duties  in- 
herent therein.  None  of  the  other  offices  which  have  heretofore  been 
created  by  the  Provincial  Legislature  as  part  of  the  constitution 
of  its  Courts,  and  tilled  by  the  Governor-General,  are  established, 
and,  therefore,  no  appointment  can  be  made  to  them. 

While  I am  satisfied  that  this  view  is  valid  and  sufficient,  yet 
something  can  be  learned  by  looking  at  the  way  in  which  things 
have  been  done  here  and  in  England  in  regard  to  this  matter. 

Shortly  after  Confederation  the  British  Parliament  passed 
the  Judicature  Act  of  1873,  described  as  an  Act  for  the  con- 
stitution of  a Supreme  Court,  and  for  other  purposes  relating 
to  the  better  Administration  of  Justice  in  England,^^  by  which 
the  Lord  Chancellor  was  made  President  of  the  Court  of  Appeal, 
which  Court  was  constituted  by  a provision  that  there  should 
be  five  ex  ojJiGio  Judges  and  others  to  be  appointed  by  her  Majesty. 
In  it  this  section  occurs : — 

32.  Her  Majesty  in  Council  may  from  time  to  time,  upon  any 
report  or  recommendation  of  the  Council  of  Judges  of  the  Supreme 
Court  hereinafter  mentioned,  order  that  any  reduction  or  increase 
in  the  number  of  Divisions  of  the  High  Court  of  Justice,  or  in  the 
number  of  the  Judges  of  the  said  High  Court  who  may  be  attached 
to  any  such  Division,  may,  pursuant  to  such  report  or  recommen- 
dation, be  carried  into  effect;  and  may  give  all  such  further  direc- 
tions as  may  be  necessary  or  proper  for  that  purpose;  and  such 
Order  may  provide  for  the  abolition  on  vacancy  of  the  distinction 
of  the  offices  of  any  of  the  following  Judges,  namely,  the  Chief 
Justice  of  England,  the  Master  of  the  Rolls,  the  Chief  Justice  of 
the  Common  Pleas,  and  the  Chief  Baron  of  the  Exchequer,  which 
may  be  reduced,  and  the  salaries,  pensions,  and  patronage  attached 
to  such  offices,  from  the  offices  of  the  other  Judges  of  the  High 
Court  of  Justice,  notwithstanding  anything  in  this  Act  relating 
to  the  continuance  of  such  offices,  salaries,  pensions,  and  patronage; 
but  no  such  Order  of  Her  Majesty  in  Council  shall  come  into 
operation  until  the  same  shall  have  been  laid  before  each  House 
of  Parliament  for  thirty  days  on  which  the  House  shall  have  sat, 
nor  if,  within  such  period  of  thirty  days,  an  address  is  presented 
to  Her  Majesty  by  either  House  of  Parliament,  praying  that  the 
same  may  not  come  into  operation.  Any  such  Order,  in  respect 
whereof  no  such  address  shall  have  been  presented  to  Her  Majesty, 
shall,  from  and  after  the  expiration  of  such  period  of  thirty  days, 
be  of  the  same  force  and  effect  as  if  it  had  been  therein  expressly 
enacted:  Provided  always,  that  the  total  number  of  the  Judges 
of  the  Supreme  Court  shall  not  be  reduced  or  increased  by  any 
such  Order.’^  ' 
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I^^^sllant  to  this  statute,  an  order  in  council  was  passed  on  the 
16th  December,  1880,  whereby  the  offices  of  Lord  Chief  Justice 
of  the  Common  Pleas  and  Lord  Chief  Baron  were  reduced  to  an 
equality  with  the  offices  of  the  other  Judges  of  her  Majesty’s  High 
Court  of  Justice  by  the  abolition  of  their  rank  and  title,  and  the 
existing  Divisions  were  consolidated  into  one,  to  be  called  the 
Queen’s  Bench  Division,”  under  the  presidency  of  the  Lord 
Chief  Justice  of  England. 

The  word  constitution,”  as  applied  to  a Court,  differs  from 
‘^‘^organisation”  into  Divisions,  which  may  apply  to  the  Court 
itself  or  to  the  permanent  Divisions  themselves.  I find  the  word 
used  in  Hialsbury’s  Laws  of  England,  vol.  9,,as  to  all  the  English 
Courts  in  reference  to  their  creation,  and  as  well  in  the  Judica- 
ture Act,  1873,  first  quoted.  Provision  is  made  in  the  various 
English  Acts  that  appellate  jurisdiction  may  be  exercised  by  a 
Division  consisting  of  three  or  more,  or  sometimes  a less  number, 
of  Judges  (see  instances  in  Halsbury’s  Laws  of  England,  vol.  9, 
p.  59). 

In  the  Judicature  Acts  passed  from  time,  to  time  in  Ontario, 
the  same  provision  occurs.  Nor  does  the  assigning  of  Judges  to 
one  Division  or  Court  seem  to  be  at  all  an  unusual  practice  (Appel- 
late Jurisdictiom  Act,  1908,  8 Edw.  VII.  ch.  51  (Imp.)  In 
1847  by  10  & 11  Viet.  ch.  102,  the  Imperial  Parliament  abolished 
the  Court  of  Review  in  Bankruptcy  and  abolished  the  offices  of 
Chief  Judge  and  other  Judges  of  the  Court  of  Bankruptcy. 

In  Canada  the  Minister  of  Justice  has  been  empowered  by 
sec.  64  of  the  Bankruptcy  Act  (9  & 10  Geo.  V.  ch.  36,  Dom.)  to 
assign  a Provincial  Judge  to  exercise  the  powers  vested  in  the 
Courts  of  Bankruptcy  constituted  ” by  Dominion  legislation. 

In  Upper  Canada  the  Court  of  Error  and  Appeal  was  manned 
by  the  device  of  assigning  to  it  the  then  Judges  of  the  Courts  of 
Queen’s  Bench,  Common  Pleas,  and  Chancery  (C.S.U.C.  1859, 
ch.  13).  Shortly  after  Confederation,  in  1874,  by  37  Viet,  ch., 
7,  sec.  1,  Justices  of  the  Court  of  Error  and  Appeal  were  to  be 
appointed  by  the  Governor-General,  but  when* so  appointed  they 
were,  by  sec.  3,  empowered  to  hold  Assize  Courts,  Chancery  Sit- 
tings, etc.,  and,  when  so  acting,  were  to  have  all  the  rights,  pow- 
ers, and  privileges  of  the  Common  Law  and  Chancery  Judges. 
By  sec.  6,  retired  Judges  were  made  eligible  to  sit  as  Judges,  and, 
by  sec.  8,  when  a vacancy  occurred  in  the  Court  of  Error  and 
Appeal,  the  Judges  of  the  other  Courts  were  empowered  to  choose 
a Judge  to  fill  it  until  an  appointment  was  made.  This  is  an 
early  instance  of  the  practice  of  electing  Judges  to  a Court,  which 
was  repeated  in  1909,  and  its  validity  depends  wholly  upon  the 
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legislative  enactments  by  which  the  Province  authorised  it.  Under  App.  Div. 
38  Viet.  ch.  10  (Ont.),  a Judge  who  was  a member  of  the  Court  2924. 

of  Error  and  Appeal  when  hearing  a case  shall  be  a member  — — 

of  the  Court  for  the  disposal  thereof,  notwithstanding  he  may  jxidi^xjbe 
have  ceased,  after  the  hearing,  to  be  a Judge  of  the  Court  of  Act,  1924. 
QueeiPs  Bench  or  Common  Pleas  or  Chancery.  By  the  first  of  Hodg-ins 
these  Acts  (sec.  7),  certain  Judges,  by  virtue  of  their  office  as 
Judges  of  the  Superior  Courts,  were  continued  as  Judges  of  the 
Court  of  Error  and  Appeal. 

In  8goU  V.  Attorney -General  for  Canada,  [1923]  4 D.L.E. 

647,  [1923]  3 W.W.E.  929,  Lord  Atkinson  treats  the  statute 
there  in  question  as  valid  in  so  far  as  it  provides  for  the  election 
of  Judges  to  an  Appellate  Division,  such  mode  of  selection  depend- 
ing wholly  upon  a provincial  statute,  as  he  uses  it  as  an  indica- 
tion of  the  intention  of  the  Alberta  Legislature.  He  also  says 
(p.  649)  that  by  the  British  North  America  Act,  1867,  sec.  99, 

^ffit  was  enacted  that  Judges  of  the  Superior  Courts  should  hold 
office  during  good  behaviour,  but  should  be  removable  by  the 
Governor-General  on  address  of  the  Senate  and  House  of  Com- 
mons. This  section  provides  the  well  known  and  historic  pro- 
tection of  Judges  against  the  unjust  and  oppressive  or  arbitrary 
action  by  the  Executive  of  a State  or  Province.  But  it  is  obvious 
that  it  has  no  application  whatsoever  to  the  legislative  action  of 
such  State  or  of  a Province.” 

And  at  p.  651 : It  is  perfectly  plain  from  the  terms  of  this 

amendment  (1913,  Alta.  ch.  9,  sec.  30)  that  the  Chief  Justice, 
so  far  from  being  a necessary  member  of  the  Court  sitting  en  lane, 
might,  from  December  to  December  each  year,  neither  be  elected  to 
sit  or  sit  in  the  Court  en  lane.  His  title  of  Chief  Justice  from 
thenceforth  did  not  per  se  give  him  any  right  or  title  without  elec- 
tion to  sit  or  be  an  active  sitting  member  of  the  Court  en  lane/' 

And  at  p.  654:  ‘^^Much  reliance  was  placed  in  the  Supreme 

Court  of  Canada,  and  on  the  argument  before  their  Lordships,  on 
the  use  of  the  word  ^ continue  ^ in  secs.  3 and  5 of  the  Act  of  1919 
and  also  upon  the  absence  of  any  provision  for  the  transfer  of 
pending  litigation  to  the  new  Court  created  by  this  statute  as 
1919  as  amended.  As  used  in  sec.  5,  the  word  ^continue  ^ is  rather 
meaningless,  since  the  Appellate  and  Trial  Divisions  do  not  seem 
to  have  had  any  previous  existence;  but  even  if  it  be  assumed  that 
the  use  of  the  word  ^ continue  ^ in  sec.  3 preserves  the  existence  of 
the  old  Supreme  Court,  their  Lordships  fail  to  see  how  that  fact 
could  disentitle  the  Legislature  of  the  Province  of  Alberta,  endowed, 
as  it  is,  with  the  power  and  charged  with  the  duty  of  constituting, 
maintaining,  and  organising  the  Provincial  Courts,  both  civil  and 
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criminal,  including  procedure  in  civil  matters,  from  enacting 
that  this  Court  shall  consist  of  two  branches  or  divisions  and  as- 
signing to  each  branch  certain  portions  of  the  business.  The 
more  so  because  each  one  of  the  Judges  is  a Judge  of  the  Supreme 
Court,  and  each  Judge  is  an  ex  officio  member  of  the  Division  to 
which  he  is  not  attached.  In  addition,  the  term  ^ J udge  ^ is  in 
the  definition  clause  (sec.  2 of  the  Act  of  1919)  defined  to  be  a 
Judge  of  the  Supreme  Court  and  to  include  a Chief  Justice,  so 
that  apparently  the  Chief  Justice  of  one  Division  may  be  an  ex 
officio  Judge  of  the  other  Division.^^ 

From  these  various  extracts  it  seems  reasonably  clear  that  in 
England  an  order  in  council  is  a proper  method  of  abolishing 
the  distinction  between  certain  judicial  offices,  such  as  that  of 
Chief  Justice  of  England,  the  Master  of  the  Rolls,  etc.,  and  the 
office  of  other  Judges,  and  abolishing  their  rank  and  title  as  well, 
and  for  increasing  or  reducing  the  number  of  Divisions  or  the 
number  of  Judges  attached  to  each  Division.  As  the  appoint- 
ment to  these  offices  in  England  is  not  vested  in  or  exercised  by 
Parliament,  the  importance  of  it,  in  the  present  instance,  is  that 
Parliament  was  using  its  legislative  power  to  deal  with  them  as 
part  of  the  constitution  and  organisation  of  the  Courts.  In  the 
same  way  the  Dominion  Parliament,  in  which  is  vested  the  right 
to  provide  for  the  establishment  of  any  additional  Courts  for 
the  better  administration  of  the  laws  of  Canada,^^  has  recently 
legislated  on  the  subject  and  constituted  the  Bankruptcy 
Court.  By  the  Bankruptcy  Act,.  9 & 10  Ceo.  V.  ch.  36,  authority 
to  exercise  Bankruptcy  jurisdiction  in  a federal  court  is  vested  in 
those  who  hold  the  office  of  Judges  of  Provincial  Courts,  by  as- 
signment to  it  by  the  Minister  of  Justice,  and  not  by  appointment 
by  the  Governor-General.  And  the  Dominion  Government  has 
in  its  letters  patent,  when  appointing  provincial  Judges,  adopted 
a somewhat  similar  method,  in  that  it  has  added  in  almost  all 
cases  a provision  that  the  Judge  so  appointed  shall  be  ex  officio  '' 
a Judge  of  another  Court  or  Division.  Ex  officio  ''  is  predicated 
upon  a prior  appointment  to  an  office,  and  it  is  only  by  virtue  of 
having  been  appointed  to  it  that  the  occupant  thereafter  becomes 
and  is  thenceforth  entitled  to  sit  in  some  particular  Court  or  to 
exercise  certain  jurisdiction.  The  validity  of  this  provision  in 
the  letters  patent  may  be  questioned  as  an  attempt  to  create  two 
incompatible  offices  to  be  executed  by  the  same  person  (see  Bacon’s 
Abr.,  vol.  6,  35,  Offices  ” (K) ),  which  must  be  done  by  or  on  the 
authority  of  an  Act  of  Parliament. 

The  action  of  the  Legislature  of  Ontario  since  Confederation 
has  been  governed  by  this  idea.  In  all  the  Judicature  and  Ad- 
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ministration  of  Justice  Acts,  Judges,  virtute  officii,  have  been 
designated  by  legislative  action  to  be,  on  occasion.  Judges  of  the 
Court  of  Appeal,  while  election  by  the  Judges  from  among  them- 
selves, pursuant  to  a statute,  has  been  made  sufficient  to  vest  those 
elected  with  powers  and  rights  not  inherent  in  the  office  to 
which  they  w^ere  respectively  appointed  by  federal  authority. 
The  office  itself  does  not  shift  by  this  process : it  remains,  and 
is  the  qualification  required  for  the  exercise  of  new  powers  con- 
ferred solely  by  virtue  of  legislative  action. 

These  matters  are  only  illustrations  of  what  has  been  done 
and  how  it  has  been  accomplished,  in  England,  Canada,  and  On- 
tario, when  dealing  with  a similar  subject-matter.  They  do  not 
decide  the  question,  but  throw  some  light  upon  what  is  involved  in 
this  case,  and  indicate  that  it  is  not  so  novel  as  has  been  suggested. 

One  or  two  points  raised  in  the  argument  may  be  noted.  It 
was  suggested  that  the  words  “ Superior  Courts  in  the  British 
North  America  Act  were  confined  to  those  Courts  in  Tipper  Canada 
in  vogue  when  Confederation  took  place,  and  stress  was  laid  on  the 
use  of  the  word  continued  in  some  of  the  Ontario  Acts.  Neither 
of  the  words  in  question  can  confine  the  right  of  the  Province  as 
to  what  Provincial  Courts  it  shall  create.  The  continuation 
of  some  of  the  old  Courts,  an  expression  which  was  used  in  9 Edw. 
YII.  ch.  28,  sec.  5,  disappeared  a couple  of  years  after  (3  & 4 
Geo.  V.  ch.  19,  sec.  5),  and  it  is  not  found  in  the  Judicature  Act, 
R.S.O.  1914,  ch.  56,  sec.  5.  The  value  of  this  word  is  discussed 
and  disposed  of  by  Lord  Atkinson. 

As  to  the  assertion  that  the  Province  could  by  legislation  en- 
large the  jurisdiction  of  the  County  Courts  and  encroach  on  that 
of  the  Superior  Courts,  and  thus  abuse  its  power  by  giving  to  the 
County  Court  Judges  Superior  Court  jurisdiction,  and  so  deprive 
the  Dominion  of  one  of  its  powers,  it  is  sufficient  to  say  that  that 
question  can  be  dealt  with  when  it  arises  if  the  Province  should 
do  so.  This  Court  has  expressed  its  views  on  a somewhat  similar 
point  in  Re  McLean  and  Gold  Mines  Ltd.  and  The  Attorney- 
General  for  Ontario  (1923)^  5.4  O.L.R.  573,  and  it  is  not  necessary 
to  repeat  them  here. 

While  I regret  some  of  the  changes  made  by  this  Act,  and  can 
see  certain  disadvantages  attached  to  them,  what  is  sought  is  not 
the  view  of  the  Court  upon  the  policy  of  the  Act  or  on  its  probable 
working,  but  one  of'  pure  law — Is  this  legislation  valid  ? I think 
it  is,  and  would  answer  the  question  in  the  affirmative. 

Question  answered  in  the  negative  (Hodoins,  J.A.,  dissenting) . 
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[ROSE,  J.] 

Andeeson  V.  McLareit. 

Promissory  Note — Action  on — Claim  against  Estate  of  Decased  Maker 
— Corr  oh  oration — Ontario  Evidenee  Act,  sec.  12 — Married  Woman 
— Separate  Estate — Unfettered  Power  to  Contraet — Enforcement 
of  Judgment  against  Property  Suhjeet  to  Restraint  upon  Antici- 
pation— Married  Women's  Property  Act,  R.S.O.  191^,  cTi.  lJf9,  secs. 
\{2),5{2) — Yalid  Unconditional  Promise  to  Pay — Bills  of  Exchange 
Act,  sec.  176 — Third  Party  Claim — Sureties — Indemnity. 

The  promissory  note  sued  upon  was  a joint  and  several  one,  made  by 
a married  woman,  since  deceased,  and  her  daughters,  the  daughters 
being  merely  sureties  for  their  mother:  — . 

Held,  that,  the  action  being  against  the  executor  of  the  deceased,  as 
well  as  the  daughters,  there  was  sufficient  corroboration  to  satisfy 
sec.  12  of  the  Evidence  Act. 

It  was  contended  that  a married  woman’s  promise,  when  she  signs 
what  purports  to  be  a promissory  note,  is  not  “ an  unconditional 
promise  ...  to  pay  ...  a sum  certain  in  money  ” (Bills  of 
Exchange' Act,  sec.  176) : — 

Held,  that  under  the  Married  Women’s  Property  Act,  R.S.O.  1914,  ch.. 
149,  secs.  4(2),  5(2),  the  capacity  of  a married  woman  to  contract 
is  the  same  as  that  of  any  one  else,  and  the  only  difference  between  the 
effect  of  her  contract  and  that  of  any  one  else  is  that  in  her  case  the 
other  contracting  party  cannot  enforce  a judgment  against  her  for 
breach  of  contract  by  execution  against  property  that  she  is  restrained: 
from  anticipating. 

The  promissory  note  sued  upon  was,  therefore,  irr  fact  as  well  as  in 
form,  a valid  unconditional  promise  on  the  part  of  the  three  makers 
to  pay  a sum  certain  in  money. 

The  daughters,  as  sureties,  were  held  to  be  entitled  to  indemnity  out  of 
their  mother’s  estate  against  their  liability  to  the  plaintiff. 

This  was  an  action  npon  a joint  and  several  promissory  note 
made  by  the  late  Mrs.  Peter  McLaren  (of  whose  will  the  defend- 
ant J.  L.  P.  McLaren  was  executor)  and  her  daughters,  the  defend- 
ants Benedict  and  Hall.  The  defendants  Benedict  and  Hall,  by 
third  party  notice,  claimed  indemnity  from  the  estate  of  their 
mother. 

The  action  and  third  party  claim  were  tried  by  Rose,  J.,  without 
a jury,  at  a Toronto  sittings. 

W.  B.  MilUken,  K.C.,  for  the  plaintiff. 

D.  L.  McCarthy,  K.C.,  and  T.  A.  Rogers^  for  the  defendant 
McLaren. 

A.  D.  Armour,  for  the  defendant  Benedict. 

E.  M.  Huyche,  for  the  defendant  Hall. 

June  21.  Rose,  J. : — One  cannot  feel  satisfied  that  the  whole  of 
the  truth  as  to  the  making  of  the  note  has  come  out ; but  the  note 
imports  consideration;  the  presumption  raised  by  proof  of  the - 
signature  and  delivery  of  the  note  has  not  been  rebutted ; the  evi-  - 
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dence  of  the  plaintiff  is  not  the  only  proof  of  Mrs.  McLareids 
signature ; and  Mrs.  Benedict  says  that  her  mother  told  her  that 
she  was  borrowing.  In  these  circumstances,  there  is  no  founda- 
tion for  the  suggestion  that  the  statutory  requirement  of  cor- 
roboration of  the  plaintiff's  evidence  has  not  been  met;  and,  in 
my  opinion,  the  only  defence  that  need  be  considered  is  that  dis- 
cussed by  Mr.  Armour  in  his  argument. 

Mr.  Armour  points  out  that  when  the  Legislature  in  1897 
enacted  that  every  contract  thereafter  entered  into  by  a married 
woman  should  be  deemed  to  be  a contract  entered  into  by  her  with 
respect  to  and  to  bind  her  separate  property,  whether  she  had  any 
such  property  or  not — 60  Yict.  ch.  22,  sec.  1 (E.S.O.  1914,  ch. 
149,  sec.  5) — it  left  unaltered  the  section  conferring  the  power 
to  contract,  which  section  declares  now  (E.S.O,  1914,  ch.  149,  sec. 
4(2)),  as  it  did  then,  merely  that  a married  woman  shall  be  cap- 
able of  entering  into  and  rendering  herself  liable  in  respect  of 
and  to  the  extent  of  her  separate  property  on  any  contract;  and 
that  it  has  not  yet  been  enacted  that  a married  woman  shall  be 
liable  on  her  contracts  as  if  she  were  a feme  sole.  He  suggests 
that  now,  as  before  the  enactment  of  1897,  the  liability  created  by 
a married  woman's  contracts  is  the  liabilty  of  her  property  only; 
and  that,  as  the  amount  of  liability  fluctuates  with  the  fluctua- 
tions in  the  value  of  the  property,  the  married  woman's  promise, 
when  she  signs  what  purports  to  be  a promissory  note,  is  not  an 
unconditional  promise  ...  to  pay  ...  a sum  certain  in 
money"  (see  the  Bills  of  Exchange  Act,  sec.  176).  From  this  it 
follows,  as  he  submits,  that  the  document  sued  upon  here  is  not 
a true  promissory  note;  and  that,  if  Mrs.  Benedict  and  Mrs.  Hall 
are  liable  at  all,  it  is  as  sureties,  and  that  their  liability  as  sure- 
ties cannot  be  for  more  than  such  amount  as  Mrs.  McLaren  was 
liable  for  originally,  i.e.,  for  a sum  equal  to  the  value  of  her  sepa- 
rate property  as  at  the  date  of  the  note. 

The  effect  of  the  legislation  of  1897  was,  I think,  greater  than 
Mr.  Armour  would  admit.  Before  the  Act  of  that  year  the  law 
was  that  a married  woman  might  render  herself  liable  to  the  ex- 
tent of  her  separate  property,  that  her  contract  should  be  deemed 
to  be  made  with  respect  to  and  to  bind  such  separate  property 
unless  the  contrary  was  shewn,  and  should  bind  not  only  the  sepa- 
rate property  that  she  had  at  the  time  of  the  contract  but  also 
all  that  she  might  acquire  thereafter:  E.S.O.  1887,  ch.  132,  sec. 
3(4)  ; but,  unless  she  had  separate  property  at  the  time  of  making 
the  contract,  the  contract  was  of  no  validity:  see,  e.g.,  Palliser 
V.  Gurney  (1887),  19  Q.B.D.  519.  That  being  the  law,  the  new 
Act  declared  that  every  contract  thereafter  entered  into  by  a 
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married  woman  should  be  deemed  to  be  entered  into  with  respect 
to  and  to  bind  her  separate  property — it  did  not  say  unless  the 
contrary  is  shewn — -and  that  it  should  not  be  necessary  in  any 
proceeding  to  prove  that  she  had  as  a fact  any  separate  property 
at  the  time  when  such  contract  was  entered  into,  or  subsequently. 
The  word's  dispensing  with  proof  of  the  possession  of  separate 
property  are  omitted  from  the  latest  revision,  R.S.O.  1914,  ch. 
149,  sec.  5 (probably  because  the  revisers  thought  that  they  were 
nnnecessary),  but  their  omission  does  not  alter  the  law;  the  present 
law  is  that  a married  womaiTs  contract  is  deemed  to  be  entered 
into  with  respect  to  and  to  bind  her  separate  property,  whether  or 
not  she  has  such  property  at  the  time  of  the  contract  or  later ; and, 
besides  binding  her  separate  property,  it  is  enforceable  by  process 
of  law  against  all  property  that  she  may  thereafter  while  discovert 
possess  or  be  entitled  to;  but  separate  property  that  the  woman  is 
restrained  from  anticipating  is  excepted  from  the  effect  of  the  legis- 
lation: 60  Viet.  ch.  22,  sec.  1(2)  ; R.S.O.  1914,  ch.  149,  sec.  5(2). 
ff'his  present  law — this  declaration  that  the  contract  shall  be  deemed 
to  be  entered  into  with  respect  to  the  separate  property,  that  it  shall 
not  be  necessary  to  prove  that  there  was  such  separate  property  at 
the  time  of  contracting  or  later,  and  that  all  separate  property  and 
all  property  possessed  by  the  woman  after  she  becomes  a feme  sole 
shall  be  bound — seems  to  me  to  have  the  effect  of  giving  validity 
to  the  contract  of  a married  woman  whether  she  has  or  has  not 
separate  property  at  the  time  of  entering  into  it  or  later.  In  other 
words,  it  seems  to  me  that  the  capacity  of  a married  woman  to 
contract  is  just  the  same  as  that  of  any  one  else,  and  that  the  only 
difference  between  the  effect  of  her  contract  and  that  of  any  one 
else  is,  that  in  her  case  the  other  contracting  party,  having  obtained 
a judgment  against  her  for  breach  of  contract,  cannot  enforce  it  by 
execution  against  property  that  she  is  restrained  from  anticipating. 
If  it  is  unnecessary  in  any  proceeding  to  prove  that  the  married 
woman  had  separate  property  at  the  time  when  she  contracted,  and 
if  her  contract  binds  her  separate  property,  even  if  she  had  none 
at  the  time  of  the  contract,  the  contract  itself  must  be  in  existence 
from  the  time  when  the  woman  purports  to  enter  into  it,  whether 
or  not  there  is  any  property  that  can  be  taken  in  execution  of  a 
judgment  founded  upon  a breach  of  it. 

If  that  is  so,  the  promissory  note  sued  upon  in  this  case  is  in 
fact  what  it  is  in  form,  a valid  unconditional  promise,  on  the  part 
of  Mrs.  McLaren  and  her  daughters,  engaging  to  pay  a sum  certain 
in  money.  True,  if  Mrs.  McLaren  had  been  sued  in  her  life- 
time, and  if  the  value  of  such  of  her  property  as  she  was  not  re- 
strained from  anticipating  had  been  less  than  the  amount  that  she 
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had  promised  to  pay,  the  plaintiff  would  have  been  unable  to  col- 
lect from  her  all  that  she  had  promised  to  pay ; bnt  that  would  not 
have  been  because  the  promise  was  conditional;  it  would  have 
been  because  the  promissor’s  exigible  assets  were  insufficient. 

There  will  be  judgment  against  all  the  defendants  for  the 
amount  claimed  Avith  costs. 

By  third  party  notice,  Mrs.  Hall  and  Mrs.  Benedict  claim 
a declaration  that  as  between  themselves  and  their  mother  they 
were  sureties  only,  and  that  they  are  entitled  to  indemnity  out  of 
Mrs.  McLaren^s  estate  against  any  liability  that  they  may  be  under 
to  the  plaintiff. 

There  is  a suggestion,  rather  than  evidence,  that  Mrs.  McLaren 
may  have  borroAved  the  money  in  order  to  giA^e  it  to  her  daughters ; 
but  there  is  not  even  a suggestion  of  a contradiction  of  the  evidence 
of  the  daughters,  corroborated  to  a great  extent  by  the  evidence  of 
the  plaintiff,  that  as  betAveen  them  and  their  mother  their  position 
Avas  that  of  sureties.  They  are  entitled  to  the  declaration  for 
which  they  ask. 


[IN  CHAMBERS.] 

Re  Mutual  Investments  Ltd. 

Co7npany — Incorpoo'ation  unclei'  Ontario  Companies  Act,  sec.  4 — Powers 
Given  hy  Charter — Investments — Limitation — Age^icy-company  Tak- 
ing Mortgage  in  its  own  'Name — Loan  and  Trnst  Corporations  Act, 
secs.  2{2)  ,{I)  ,11 — Violation  of  sec.  128 — Common  Law  Powers 

of  Company — Land  Titles  Act — Refusal  of  Master  to  Register  Docu- 
ment— Justification— Power  and  Duty  of  Master. 

The  Master  of  Titles  may  and,  where  necessary,  should  pass  upon  the 
legality  of  any  document  submitted  to  him  for  registry. 

Where  the  only  power  given  by  its  charter  to  a company  incorporated 
under  the  Ontario  Companies  Act,  sec.  4,  in  respect  of  investments, 

■ was  to  negotiate  them,  not  to  make  them  in  its  own  name,  the  Master 
properly  refused  to  register  a mortgage-charge  in  favour  of  the 
company. 

Acting  as  an  agent  in  the  investment  of  funds  for  other  persons  does 
not  imply  the  taking  of  mortgages  in  the  name  of  the  agent  and  does 
not  require  such  a practice. 

The  company  was  acting  in  violation  of  sec.  128  of  the  Loan  and  Trust 
Corporations  Act,  R.S.O.  1914,  ch.  184. 

The  true  construction  of  the  company’s  charter,  in  view  of  the  provi- 
sions of  sec.  4 of  the  Companies  Act  and  secs.  2 (2) , (7) , (16)  and  17(2) 
of  the  Loan  and  Trust  Corporations  Act,  declared. 

Edwards  v.  Blackmore  (1918),  42  O.L.R.  105,  and  Bonanza  C^'eek  Gold 
Mining  Co.  y.  The  King.  [1916]  1 A.  C.  566,  distinguished,  for  the 
reason  that  in  those  cases  there  were  no  limitations  in  the  charters 
and  no  statutory  prohibition. 
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1924. 


June  17.  The  case  was  heard  by  Riddell^  J.,  in  Chambers. 
R.  I.  Towers,  K.C.^  for  the  Mutual  Investments  Limited. 
Edward  Bayly,  K.C.,  for  the  Master  of  Titles. 


June  24.  Riddell^  J.  : — The  Mutual  Investments  Limited  is 
a company  with  a charter  under  the  Ontario  Companies  Act,  sec.  4. 
Its  charter  purports  to  grant  the  following  powers : — 

“(a)  To  act  as  agents  in  the  investment  of  funds  for  other 
persons  in  stocks,  bonds,  debentures,  and  mortgages  on  real  or 
personal  estate,  and  in  the  care  and  management  of  the  same; 
(b)  Either  as  principals  or  as  agents  for  other  persons  to  purchase, 
lease,  take  in  exchange,  or  otherwise  acquire  lands  or  interests 
therein^  together  with  any  buildings  or  structures  that  may  be  on 
the  said  lands  or  any  of  them,  and  to  sell,  lease,  exchange,  mort- 
gage, or  otherwise  dispose  of  the  whole  or  any  portion  of  the  lands 
and  all  or  any  of  the  buildings  or  structures  that  are  now  or  may 
hereafter  be  erected  thereon  and  to  take  such  securities  therefor  as 
may  be  deemed  necessary;  (c)  To  erect  buildings  and  deal  in  build- 
ing materials;  (d)  Either  as  principals  or  agents  for  other  persons, 
to  improve,  alter,  and  manage  the  said  lands  and  buildings;  and 
(e)  To  guarantee  and  otherwise  assist  in  the  performance  of  con- 
tracts or  mortgages  for  persons,  firms,  or  corporations  with  whom 
or  which  the  company  may  have  dealings  and  to  assume  and  take 
over  such  mortgages  or  contracts  on  default 

Provided,  however,  that  except  as  to  taking  and  holding 
mortgages  for  any  unpaid  balance  of  the  purchase-money  on  any 
of  the  lands,  buildings  or  structures,  sold  by  the  company,  it  shall 
not  be  lawful  for  the  company  hereby  incorporated  to  transact  or 
undertake  any  business  within  the  meaning  of  the  Ontario  Insur- 
ance Act  or  the  Loan  and  Trust  Corporation^  Act.’’ 

The  last  clause  in  the  proviso  is  of  course  in  pursuance  of  the 
last  clause  of  sec.  3 in  the  Companies  Act,  which  is  incorporated  in 
sec.  4. 

The  company,  purporting  to  act  under  clause  (a)  of  the  charter 
and  to  lend  money  as  agents  upon  a mortgage,  took  a mortgage- 
charge  in  its  own  name — this  they  presented  to  the  Master  of 
Titles  for  registry — that  learned  officer  declined  to  register  the 
charge  because  he  was  pressed  with  the  difficulty  that  the  company 
was  transacting  business  contrary  to  its  charter  and  in  violation 
of  the  Loan  and  Trust  Corporations  Act,  R.S.O.  1914,  ch.  184.  He 
then  stated  a case  for  the  opinion  of  the  Court  whether  he  was 
justified  in  doing  so. 

The  case  was  very  fully  argued,  and  I have  no  doubt  of  the 
result. 
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It  must  be  obvious  that  the  charter  never  contemplated  that  the 
company  should  have  the  power  to  take  any  mortgages  except  those 
specifically  mentioned  in  the  proviso,  namely,  mortgages  for  unpaid 
balances  of  purchase-money. 

Acting  as  agent  in  the  investment  of  funds  for  other  persons 
in  mortgages  does  not  imply  the  taking  of  mortgages  in  the  name 
of  the  agent  and  does  not  require  such  a practice. 

In  view  of  the  provisions  of  the  Companies  Act,  sec.  4,  the 
charter  must  be  read  so  as  to  exclude  from  the  powers  of  the  com- 
pany, the  special  purposes  of  “ corporations  within  the  meaning 
of  the  Loan  and  Trust  Corporations  Act,  R.S.O.  1914,  ch.  184. 

Corporation is  defined  by  sec.  2(2),  (1),  (16).  Section  2(7) 
gives  as  the  special  purpose  of  one  kind  of  corporation  lending 
money;  and  that  is  precisely  what  this  company  is  doing  when  it 
lends  any  one’s  money  and  takes  the  mortgage  in  its  own  name. 
So,  too,  a trust  company,  which  is  a corporation  ” within  the  Act, 
receives  money  for  the  purpose  of  its  being  invested  by  the  com- 
pany: sec.  17(2). 

I think  this  company,  in  acting  as  it  does,  is  violating  sec.  128 
of  the  Act."^  . 

The  only  power  given  it  by  its  charter,  properly  read,  is  to 
negotiate  investments,  not  to  make  them  in  its  own  name.  I am 
pressed  with  the  authority  of  Edwards  v.  Blackmore  (1918),  42 
O.L.R.  105,  following  Bonanza  Greek  Gold  Mining  Go.  v.  The  King, 
[1916]  1 A.C.  566.  But  in  these  cases  there  were  no  limitations 
in  the  charter  and  no  statutory  prohibition.  I think  the  Master  of 
Titles  was  right  in  thinking  that  the  company  was  breaking  the  law. 

But  it  is  said  that  the  Master  of  Titles  is  a mere  administrative 
officer,  that  he  must  register  even  a document  which  is  a plain 
violation  of  the  law  and  leave  the  person  or  company  registering 
to  take  the  consequences.  I decline  to  accede  to  that  argument:  in 
view  of  the  very  great  effect  of  registering  such  documents,  I 
think  that  he  may  and,  where  necessary,  should  pass  upon  the 
legality  of  any  document  submitted  to  him. 

The  answer  will  be  in  the  affirmative,  and  the  company  will  pay 
the  costs. 

*128. — (1)  No  incorporated  body  or  person  acting  in  its  behalf, 
other  than  a registered  corporation,  and  a person  duly  authorised  by  it 
to  act  in  its  behalf,  shall  undertake  or  transact  the  business  of  a loan 
corporation,  or  of  a loaning  land  corporation,  or  of  a trust  company  in 
Ontario. 
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Ee  Sell. 

Death — Declaration  of  Death  of  Absentee — When  Order  will  be  Made — 
Judicature  Act,  sec.  16(b). 

An  order  will  not  be  made  declaring  that  a person  who  has  not  been 
heard  of  for  a long  time  is  dead,  except  as  incidental  to  the  exercise 
of  some  jurisdiction — e.g.,  the  jurisdiction  to  admit  a will  to  probate. 
Re  Coots  (1910),  1 O.W.N.  807,  applied  and  followed. 

In  re  Carlson,  [1923]  2 W.W.R.  798,  and  In  re  Ball,  [1924]  1 W.W.R.  33, 
not  followed. 

Motion  on  behalf  of  H.  A.  Sell  for  an  order  declaring  that 
Flora  Gnest  Sell,  his  wife,  who  had  not  been  heard  of  by  him  for 
a number  of  years,  was  dead. 

The  motion  was  heard  by  Eosifi,  J.,  as  in  Chambers,  at  a sittings 
in  Port  Arthur  for  the  trial  of  actions. 

A.  J.  McCom^ber,  for  the  applicant. 

July  2.  Eose^  j.  ; — The  motion  is  made  upon  originating 
notice  hied,  but  not  served  on  any  one. 

Similar  motions  seem  to  have  been  entertained  in  Eritish 
Columbia  in  In  re  Carlson,  [1923]  2 W.W.E.  798,  and  in  Manitoba 
in  In  re  Ball,  [1924]  1 M^.W.E.  33;  but,  so  far  as  I am  aware, 
there  is  no  English  or  Ontario  authority  for  the  making  of  such  a 
declaration. 

Frequently  as  incidental  to  the  exercise  of  some  jurisdiction — 
e.g.,  the  jurisdiction  to  admit  a will  to  probate  or  to  .grant  letters 
of  administration — courts  are  called  upon  to  determine,  upon 
evidence  such  as  is  adduced  in  this  case,  whether  a person  is  dead. 
A recent  instance  is  Be  Small  (1924),  26  O.W.IST.  388;  and  other 
instances  are  to  be  found  in  the  reports  cited  in  the  British 
Columbia  case  above  referred  to.  But  to  declare  generally,  and  not 
because  the  declaration  is  necessary  to  justify  the  exercise  of 
some  jurisdiction,  that  a person  is  dead,  would  seem  to  me  to  be 
a practice  open  to  objection,  even  if  it  could  in  this  Province  be 
upheld  as  an  exercise  of  the  power  conferred  by  sec.  16(&)  of  the 
Judicature  Act,  which  enacts  that  no  action  or  proceeding  shall  be 
open  to  objection  on  the  ground  that  a merely  declaratory  judgment 
or  order  is  sought  thereby. 

As  I read  the  note  of  Mr.  Justice  Middleton’s  judgment  in 
Be  Coots  (1910),  1 O.W.N.  807,  the  point  has  already  been  decided, 
and  I should  have  been  bound  by  that  decision  to  dismiss  the 
present  application,  whatever  my  own  view  of  the  practice  had 
been.  However,  it  is  suggested  that  Mr.  Justice  Middleton’s  judg- 
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ment  does  not  go  quite  as  far  as  I understand  it  to  go ; and,  therefore, 
I have  thought  it  right  to  look  into  tho  matter  independently.  The 
result  of  my  consideration  of  it  is  that,  notwithstanding  the  great 
respect  to  which  the  judgments  of  the  learned  Judges  who  decided 
the  cases  in  British  Columbia  and  Manitoba  are  entitled,  I am  of 
opinion  that  thn  practice  followed  by  them  is  not  a practice  that  a 
Judge  in  Ontario  ought  to  follow;  whether  it  is  a practice  author- 
ised by  some  rules  or  statutes  of  British  Columbia  and  Manitoba 
is  something  that  I do  not  know. 

The  motion  will  be  dismissed. 


[MOWAT,  J.] 


Re  Buff  Pkessed  Beick  Co.  Ltd. 

Company  — Winding-up  — Gontrihutory  — Subscription  for  Shares  — 
Whether  Conditional — Evidence  of  Cancellation — Inconclusiveness 
— Limitations  Act — Specialty  Debt — Absence  of  Seal  after  Signature 
— “ Witness  our  Hands  and  Seals  ” — Presumption. 

A.  subscribed  for  5 shares  of  the  stock  of  the  company,  signing  a mem- 
orandum of  agreement  and  the  company’s  stock-book,  and  attended 
the  first  general  meeting  of  shareholders.  He  said  that  he  sub- 
scribed upon  an  understanding  (of  which  there  was  no  written  evi- 
dence) that  his  subscription  was  conditional  upon  his  receiving 
the  appointment  of  sales-agent  of  the  company.  He  was  in  fact 
appointed  agent  by  the  directors,  but  did  no  business  because  the 
company  failed  before  its  products  were  put  on  the  market.  There 
was  no  evidence  of  a definite  allotment,  but  he  knew  of  the  forma- 
tion and  continuation  of  the  company,  received  shareholders’  notices, 
including  demands  for  payment  of  calls,  and  made  no  protest  against 
being  considered  a shareholder.  There  was  some  evidence,  however, 
that  the  directors  meant  that  he  should  not  be  called  upon  to  pay  his 
subscription:  — 

Held,  that  the  evidence  was  not  conclusive,  and  was  open  to  the  con- 
struction that  the  agreement  for  employment  stood  by  itself;  and, 
therefore,  his  status  as  a shareholder,  which  was  established  by  what 
he  had  done  and  what  he  had  omitted  to  do,  was  not  affected. 

Pellatfs  Case  (1867),  L.R.  2 Ch.  527,  distinguished. 

The  subscription  was  in  1913,  and  the  Limitations  Act  was  set  up,  in 
proceedings  for  the  winding-up  of  the  company,  as  a defence  to  a 
claim  that  A.  was  liable  as  a contributory.  In  the  stock-book  there 
were  a number  of  seals  opposite  the  signatures  of  subscribers,  but  no 
seal  opposite  that  of  A.  In  the  body  of  the  instrument,  however, 
were  the  words,  “Witness  our  hands  and  seals:’” — 

Held,  applying  and  following  Re  Bell  and  lUach  (1882),  1 O.R.  125,  that 
the  fact  of  sealing  should  be  presumed;  and  the  debt,  being  thus  a 
specialty  debt,  was  not  barred. 

Aft  appeal  by  the  liquidator  from  an  interim  report  of  the  Local 
Master  at  Hamilton  in  a winding-up  proceeding.  • 
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The  appeal  was  heard  by  Mowat^  J.,  iu  the  Weekly  Court, 
Toronto. 

IF.  M.  McClemont,  for  the  liquidator. 

J.  A.  Soule,  for  Armstrong,  the  respondent. 

July  23.  Mo  WAT,  J. : — C.  Armstrong  signed  a memorandum 
of  agreement  and  stock-book  of  the  Buff  Pressed  Brick  Company  of 
Hamilton  Limited,  on  the  20th  February,  1913,  and  attended  the 
first  general  meeting  of  shareholders.  This  constituted  him  a 
shareholder:  Modern  Bedstead  Co,  v.  Tohin  (1908),  12  O.W.R.  22. 
He  says  he  subscribed  for  five  shares  of  stock,  upon  the  verbal 
understanding  with  the  promoters  that  he  would  be  appointed 
sales-agent  for  the  company's  products  at  Hamilton  and  that  his 
subscription  was  conditional  upon  receiving  this  appointment.  A 
meeting  of  the  board  of  directors,  on  the  15th  August,  1914, 
passed  this  resolution : “ That  we  appoint  Mr.  Charles  Armstrong 
as  the  sole  agent  under  an  agreement  with  the  company  for  the 
selling  of  our  brick  in  Hamilton  at  a commission  of  $1  per  M. 
This  does  not  exclude  any  director  of  the  company  to  sell  brick  in 
same  place. When  he  says  he  was  not  appointed,  he  must  mean 
that  he  received  no  business.  This  is,  no  doubt,  the  fact,  because 
the  company  failed  before  its  products  were  put  on  the  market. 

The  books  of  the  company  were  not  kept,  in  a precise  manner, 
and  there  is  no  evidence  of  a definite  allotment,  but  Armstrong 
knew  of  the  formation  and  continuation  of  the  company,  and 
received  shareholders’  notices,  including  demands  for  payment  of 
calls  on  stock,  and  made  no  protest  against  being  considered  a 
shareholder:  Nelson  Coke  Co.  v.  Pellatt  (1902),  4 O.L.R.  481; 
Re  Gramm  Motor  Truck  Co.  of  Canada  and  Bennett  (1915),  35 
O.L.R.  224.  But  it  would  appear  that,  because  of  certain  evidence 
appearing  in  the  books  shewing  that  the  directors  meant  that  he 
would  not  be  called  upon  to  pay  his  subscription,  and  because  the 
word  cancel”  appears  in  the  minutes  in  a list  of  names  in  which 
C.  Armstrong’s  name  occurs,  as  distinguished  from  a list  of  names 
under  the  word  collect,”  and  because  in  the  stock-book  under  his 
name  appears  the  word  cancel  ” in  lead-pencil  writing,  the  Master 
decided  that  he  should  not  be  put  on  the  list  of  contributories.  In 
Pellatfs  Case  (1867),  L.R.  2 Ch.  527,  where  the  collateral  agree- 
ment was  definite  and  complete,  there  would  be  ground  for  the  con- 
tention that  the  subscription  was  conditional.  But  here  the  evidence 
is  far  from  conclusive,  and  it  is  open  to  the  construction  that  the 
agreement  for  employment  stood  by  itself  and  doubtless  would 
have  been  carried  out  if  bricks  had  ever  been  sold.  So  the  two 
cases  differ,  and  the  creditors  are  not  to  be  deprived  of  this  share- 
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liolder^s  contribution  to  the  fund  for  distribution,  only  for  the 
reason  that  the  business  was  not  what  was  expected.  This  case  is 
more  like  Re  Standard  Fire  Insurance  Co.,  Castords  Case  (1886), 
12  Can.  S.C.R.  644.  And  after  insolvency  it  is  much  more  difficult 
to  escape:  Barrett  v.  Banh  of  Vancouver  (1917),  36  D.L.R.  158. 

On  the  plea  of  the  Limitations  Act,  this  subscription,  it  seems 
to  me,  formed  a specialty  debt.  The  stock-book  has  a number  of 
seals  to  subscriptions;  as  regards  C.  Armstrong’s  subscription 
there  is  no  seal,  but  the  body  of  the  instrument  says,  “ Witness  our 
hands  and  seals.”  Chancellor  Boyd  in  Re  Bell  and  Blach  (1882), 
1 O.R.  125,  quotes  Josiah  Smith,  who,  in  his  book  on  Real  and 
Personal  Property,  5th  ed.,  p.  917,  dealing  with  Sir  E.  Coke’s 
statement  that  there  must  be  a wax  impression,  says  that  the  prac- 
tice of  sealing  cannot  serve  any  purpose  of  identification  or  verifi- 
cation, but  has  degenerated  into  a merely  useless  form;  and  the 
Chancellor  adds : The  current  of  modern  decisions  has  worn 

away  every  distinctive  feature  of  this  ancient  definition.  Neither 
wax,  wafer,  nor  other  adhesive  substance  is  now  required.  . . . 
All  that  remains  is  the  impression,  and  this  . . . may  be  visible 
by  means  of  an  indentation  on  the  face  of  the  instrument.  The 
fact  of  sealing  will  be  presumed,  even  in  cases  where  no  mark  or 
impression  on  the  paper  appears^  provided  that  the  attestation 
notice  the  solemnity  to  have  been  complied  with.” 

The  defence,  therefore,  fails,  and  C.  Armstrong’s  name  should 
be  put  in  the  schedule  to  the  report  of  the  learned  Master  under  the 
heading  of  “ contributories,”  and  in  that  respect  the  appeal  must 
be  allowed. 

In  view  of  the  unsatisfactory  nature  of  the  evidence  and  the 
careless  manner  of  keeping  the  minutes  and  other  documents, 
whjch  might  well  misinform  such  a shareholder  as  Armstrong,  there 
will  be  no  costs. 


[WRIGHT,  J.] 

Beach  v.  Hydro-Electric  Power  Commission  of  Ontario. 

Arbitration  and  Award — Price  to  be  Paid  for  Power  Supplied — Submis- 
sion to  Arbitration — “ Reasonable  and  Just  Price  ” — Disregard  of 
Legal  Principles  by  Arbitrator — Error  in  Law — Ground  for  Setting 
aside  Award — Mistake  of  Fact — Inherent  Jurisdiction  of  Court  to 
Set  aside  Aioard — Agreement  to  Exclude  Application  of  Arbitration 
Act — Public  Policy— Action  against  Hydro-Electric  Power  Commis- 
sion of  Ontario — Fiat  of  Attorney-General — Power  Commission  Act. 
sec.  16 — Procedure — Motion  to  Set  aside  Aioard — Action  to  Enforce 
it. 
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The  Arbitration  Act,  R.S.O.  1914,  ch.  65,  deals  solely  with  procedure  and 
does  not  confer  or  purport  to  confer  any  right  to  set  aside  an  award. 
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The  Court  has,  however,  inherent  jurisdiction  to  set  aside  awards,  and 
errors  of  law  and  fact  appearing  on  the  face  of  an  award  are  matters 
calling  for  the  exercise  of  that  inherent  jurisdiction. 

In  a submission  to  arbitration  the  parties  thereto  agreed  that  the  pro- 
visions of  the  Arbitration  Act  should  not  apply  therein,  and  that  the 
decision  of  the  arbitrator  should  be  final  and  binding  upon  both  par- 
ties:— 

Held,  that  the  parties  were  not  bound  by  this  agreement,  which  was 
void  as  against  public  policy. 

Czarnikow  v.  Roth  Schmidt  Co.,  [1922]  2 K.B.  478,  followed. 

Tullis  V.  Jacson,  [1892]  3 Ch.  441,  distinguished. 

An  action,  brought  by  the  executors  of  B.  against  the  Hydro-Electric 
Power  Commission  of  Ontario  to  enforce  the  av/ard  of  the  arbitrator, 
was  held  to  be  authorised  by  a fiat  of  the  Attorney-General,  as  re- 
quired by  sec.  16  of  the  Power  Commission  Act,  R.S.O.  1914,  ch.  39, 
although  a former  action  had  been  brought  upon  the  same  fiat. 

There  is  no  distinction  between  the  effect  of  a mistake  of  law  and  a 
mistake  of  fact  appearing  on  the  face  of  an  award. 

In  the  award  sued  upon  the  arbitrator  made  a mistake  of  fact  in  regard 
to  the  amount  of  damages  allowed  by  the  judgment  of  the  Exchequer 
Court  of  Canada  in  a suit  by  B.  against  the  Crown;  and  that  mistake 
rendered  the  award  invalid. 

By  the  terms  of  the  submission  the  arbitrator  was  “ to  determine  what 
reasonable  and  just  price  should  be  paid  ” to  the  executors  of  B.  for 
electric  power  furnished  to  the  Commission:  — 

Held,  upon  a motion  to  set  aside  the  award,  that  the  words  “ reasonable 
and  just  price  ” did  not  justify  the  arbitrator  in  departing  from  well- 
known  legal  principles  in  estimating  values;  the  formula  applied  by 
him  in  determining  the  price  was  incorrect,  in  that  it  included  factors 
not  proper  to  be  included  and  excluded  others  that  should  have  been 
included;  and  this  was  error  in  law  for  which  the  award  should  be 
set  aside. 

Review  of  the  authorities. 

Great  Central  Railway  Co.  v.  Banhury  Union,  [1909]  A.C.  78,  specially 
referred  to. 


Action"  upon  an  award,  and  motion  by  the  Commission,  the 
defendants  in  the  action,  for  an  order  setting  aside  the  award. 


The  action  was  tried  and  the  motion  heard  by  Weight,  J.,  at 
a Toronto  sittings  for  the  trial  of  actions. 

J.  M.  Godfrey,  K.C.,  and  L.  W.  R.  Mulloy,  for  the  plaintiffs  in 
the  action  and  respondents  to  the  motion. 

. Sir  William  Hearst,  K.C.,  and  ~W.  N.  Tilley,  K.C.,  for  the 
defendants  in  the  action  and  applicants  for  the  order. 

August  15.  Weight,  J. These  proceedings  include  an  action 
brought  by  the  executors  of  Mahlon  Eord  Beach  against  the  Hydro- 
Electric  Power  Commission  of  Ontario  upon  an  award  made  by 
J.  M.  Eobertson,  Esquire,  dated  the  15th  February,  1923;  also  a 
motion  by  the  Hydro-Electric  Power  Commission  to  set  aside  the 
said  award.  This  motion  came  on  for  hearing  before  Mr.  Justice 
Magee,  but  was  by  him  referred  to  the  Judge  at  the  trial  of  the 
action. 

So  far  as  necessary  to  relate  for  present  purposes,  the  history 


LVI.] 


ONTAEIO  LAW  EEPOKTS. 


37 


of  the  matter  would  appear  to  be  that  in  1915  Mahlon  Ford  Beach, 
deceased,  had  a contract  with  the  Eapids  Power  Company  Limited 
for  the  supply  of  electric  power  for  one  year,  which  expired  on 
the  31st  March,  1916.  The  Eapids  Power  Company  Limited 
transferred  its  rights  under  this  agreement  to  the  Hydro-Electric 
Power  Commission  of  Ontario. 

At  the  expiration  of  the  agreement,  negotiations  were  entered 
into  for  continuing  the  supply  of  power,  but  these  negotiations 
failed  to  result  in  an  agreement.  It  would  appear  that  Beach 
desired  a ten-year  contract  at  $16  per  h.p.,  but  the  Hydro-Electric 
Power  Commission  was  unwilling  to  pay  more  than  $12. 

Without  any  definite  agreement^  Beach  continued  to  supply 
power  until  the  1st  May,  1919. 

The  dispute  having  continued  as  to  the  price.  Beach  applied 
for  and  obtained  a fiat  from  the  Attorney-General  for  Ontario  for 
leave  to  bring  an  action  against  the  Hydro-Electric  Power  Com- 
mission, and  an  action  was  accordingly  brought.’ 

This  action  was  entered  for  trial,  but  before  the  trial  an 
agreement  was  entered  into  between  counsel  for  the  plaintiffs  and 
defendants  in  the  action,  whereby  it  was  agreed  among  other  things 
as  follows : — 

The  parties  hereto  agree  to  settle  and  compromise  this  action 
upon  the  following  terms  and  conditions : — 

1.  The  parties  have  agreed  that  the  matters  in  question  in 
this  action  shall  be  referred  to  J.  M.  Eobertson,  of  the  city  of 
Montreal,  engineer,  to  determine  what  reasonable  and  just  price 
should  be  paid  to  the  plaintiffs  for  the  power  furnished  by  them 
to  the  defendants  from  the  1st  April,  1916,  to  the  1st  May,  1919, 
and  to  fix  the  amount  due  the  plaintiffs  by  the  defendants,  after 
deducting  the  sum  already  paid  the  plaintiffs  by  the  defendants. 

2.  It  is  understood  and  agreed  between  the  parties  hereto  that 
in  the  determination  of  these  amounts  the  plaintiffs  shall  not  be 
prejudiced  by  any  claim  made  by  them  in  the  writ  of  summons  or 
pleadings  in  this  action. 

3.  

^^4.  It  is  understood  between  the  parties  that  the  provisions 
of  the  Ontario  Arbitration  Act,  E.S.O.  1914,  ch.  65,  do  not  apply 
herein,  and  the  said  arbitrator  herein  may  proceed  informally,  and, 
if  he  so  desires,  is  not  required  to  take  evidence  under  oath. 

" 5.  The  decision  of  the  said  arbitrator  shall  be  final  and  bind- 
ing upon  both  parties.^^ 

It  may  be  here  mentioned  that  in  thev  action  just  referred  to 
the  plaintiffs  claimed  for  the  power  supplied  during  the  period 
mentioned  $24,976.16.  The  defendants  contended  that  a fair  and 
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reasonable  price  for  the  power  actually  supplied  by  the  plaintiffs 
was  $17,995.82,  and  this  amount  the  defendants  paid  to  the  plain- 
tiffs, who  did  not  accept  the  same  in  full  of  the  said  claim. 

Mr.  Robertson  proceeded  with  the  arbitration,  and  a hearing 
was  held  at  which  Mr.  J.  M.  Godfrey,  K.C.,  and  Mr.  L.  W.  R. 
Mulloy  appeared  as  counsel  for  the  plaintiffs,  and  Mr.  G.  E.  Drewry, 
Mr.  R.  T.  Jeffery^  and  Mr.  H.  G.  Menzies  appeared  as  counsel  for 
the  defendants,  as  appears  from  the  stenographic  notes  of  the  pro- 
ceedings. Evidence  was  taken  at  considerable  length.  The  arbi- 
trator, as  already  stated,  made  his  award  under  date  of  the  15th 
February,  1923,  whereby  he  directed  that  the  Hydro-Electric 
Power  Commission  of  Ontario  should  pay  to  the  plaintiffs  in  the 
present  action,  as  executors  of  Mahlon  Ford  Beach,  the  sum  of 
$51,861.75,  which,  it  will  he  noted,  was  about  double  the  amount 
claimed  by  the  plaintiffs  in  the  former  action.  As  the  defendant 
commission  disputed  the  validity  of  the  award,  the  plaintiffs  pro- 
cured a fiat  from  the  Attorney- General  for  Ontario  and  brought 
this  action  to  recover  the  amount  of  the  award. 

The  Hydro-Electric  Power  Commission  made  a motion  to  set 
aside  the  award,  and  the  same  was  referred  by  Mr.  Justice  Magee 
to  the  trial  Judge.  I shall  now  proceed  to  deal  with  the  two 
matters  together. 

Mr.  Godfrey  takes  the  objection  that  there  is  no  jurisdiction  to 
set  aside  the  award,  as  the  agreement  of  reference  expressly  pro- 
vides that  the  provisions  of  the  Arbitration  Act  (R.S.O.  1914,  ch. 
65)  shall  not  apply,  and  that  by  the  terms  of  the  agreement  the 
award  of  the  arbitrator  is  to  be  final  and  binding  on  the  parties. 
A reference  to  the  Arbitration  Act  will  shew  that  this  Act  deals 
solely  with  procedure  and  does  not  confer  or  purport  to  confer  any 
right  to  set  aside  an  award.  Such  right  must  be  looked  for  else- 
where. 

In  Russell  on  Arbitration  and  Award,  10th  ed.,  pp.  193,  194, 
it  is  stated  that  in  addition  to  the  powers  conferred  on  it  by  the 
Imperial  Arbitration  Act  the  Court  exercises  certain  powers  of 
setting  aside  awards  under  its  inherent  jurisdiction. 

Again,  at  pp.  206  et  seq.,  cases  are  cited  in  support  of  this  pro- 
position, and  errors  of  law  and  fact  appearing  on  the  face  of  the 
award  are  treated  as  matters  calling  for  the  exercise  of  the  inherent 
jurisdiction  of  the  Court. 

I adopt  as  the  law  the  statement  in  this  text-book  and  overrule 
the  objection  as  to  jurisdiction. 

Mr.  Tilley  argues  that,  in  any  event,  if  the  right  to  move  to 
set  aside  the  award  is  taken  away  by  the  provisions  of  the  agree- 
ment of  submission,  excluding  the  application  of  the  Arbitration 
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Act,  such  provision  is  void  as  against  public  policy.  In  support  of 
his  argument  he  relies  on  the  case  of  Czarnikow  v.  Roth  Schmidt 
A*  Co.,  [1922]  2 K.B.  478,  where  it  was  in  effect  held  that  the  pro- 
vision in  an  arbitration  clause  of  the  rules  of  the  Refined  Sugar 
Association,  prohibiting  either  party  to  any  arbitration  from  apply- 
ing to  the  Court  to  require  the  arbitrator  to  state  a special  case, 
was  void  as  against  public  policy.  A fortiori,  when  the  agreement 
attempts  to  exclude  all  supervision  by  the  Court  over  the  proceed- 
ings. 

The  dictum  of  Scrutton,  J.,  at  p.  488,  is  particularly  in  point 
where  he  says,  “ They  ” (the  Courts)  do  not  allow  the  agreement 
of  private  parties  to  oust  the  jurisdiction  of  the  King^s  Courts. 
Arbitrators,  unless  expressly  otherwise  authorised^  have  to  apply 
the  laws  of  England.’^ 

The  decision  in  Tullis  v.  Jacson,  [1892]  3 Ch.  441,  at  first 
blush  would  appear  to  be  opposed  to  the  decision  in  the  Czarnikotu 
case,  but  is,  I think,  clearly  distinguishable.  In  the  Tullis  case 
there  was  no  agreement  ousting  the  Jurisdiction  of  the  Courts,  but 
merely  one  providing  that  a certain  objection  should  not  be  raised 
in  any  proceeding  before  the  Court,  whereas  in  the  Czarnikow  case 
what  was  prohibited  was  an  application  to  the  Court. 

If  necessary,  I should  follow  the  decision  in  Czarnikow  v.  Roth 
Schmidt  Co.  and  hold  that  the  Hydro-Electric  Power  Commis- 
sion was  not  bound  by  any  agreement  not  to  make  application  to 
set  aside  the  award  on  the  ground  of  mistake. 

Various  defences  are  set  up,  but  principally  the  following: — 

1.  The  plaintiffs  had  not  obtained  the  consent  of  the  Attorney- 
General  for  Ontario  to  bring  the  action,  as  required  by  sec.  16  of 
the  Power  Commission  Act,  R.S.O.  1914,  ch.  39. 

2.  The  Hydro-Electric  Power  Commission  had  no  power  to 
enter  into  the  agreement  of  arbitration. 

3.  Counsel  for  the  defendant  Commission  had  no  authority  to 
agree  to  a reference  of  the  matters  in  dispute  to  arbitration. 

4.  The  arbitrator  erred  both  in  fact  and  in  law,  and  such  errors 
appear  upon  the  face  of  the  award. 

All  the  defences  except  the  last  are  open  to  the  defendants  in 
the  action,  but  the  law  appears  to  be  that  in  an  action  on  an  award 
a defendant  cannot  plead  as  a defence  misconduct  or  mistake  on  the 
part  of  the.  arbitrator.  His  proper  course,  if  these  grounds  exist, 
is  to  move  to  have  the  award  set  aside.  See  Russell  on  Arbitration 
and  Award,  10th  ed.,  p.  271.  For  this  reason,  it  was  necessary 
for  the  defendant  Commission  to  move  to  set  aside  the  award  to 
obtain  any  relief  on  that  ground.  ' 

As  to  the  first  of  these  grounds,  I think  it  was  established  that 
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the  fiat  of  the  Attomey-General  was  iotended  to  authorise  and 
did  in  effect  authorise  the  institution  and  prosecution  of  the  present 
action. 

The  next  two  lines  of  defence  are  rather  technical  in  their 
nature,  and  I should  be  very  reluctant  to  give  effect  to  them.  A 
decision  on  them  would  involve  a consideration  of  a further  ques- 
tion as  to  waiver. 

In  view  of  the  ground  upon  which  this  judgment  is  based,  it  is 
not  necessary  to  decide  as  to  the  validity  of  these  defences. 

The  main  ground  of  defence,  or  rather  the  main  ground  of 
attack  upon  the  award,  is  the  fourth  ground  already  mentioned, 
namely,  that  the  arbitrator  erred  both  in  fact  and  in  law  and  that 
such  error  appeared  upon  the  face  of  the  award. 

There  does  not  appear  to  be  any  distinction  between  the  effect 
of  a mistake  of  law  and  a mistake  of  fact  appearing  on  the  face 
of  the  award.  See  Dirm  v.  Blake  (1875),  L.R.  10  C.P.  388;  Re 
Baxters  and  Midland  Railway  Co.  (1906),  95  L.T.R.  30,  at  p.  23; 
Russell  on  Arbitration  and  Award,  10th  ed.,  p.  172. 

The  mistake  of  fact  complained  of  is  that  the  arbitrator,  in 
referring  to  a judgment  of  the  Exchequer  Court  in  Beach  v.  The 
King  (1905),  9 Can.  Ex.  C.R.  287,  stated  that  in  that  case  Mr. 
Justice  Burbidge  valued  the  damage  sustained  by  Beach  at  $55,000, 
and  that  the  arbitrator  in  his  award,  in  valuing  the  facilities 
utilised  in  the  development  of  the  power  from  which  the  defendant 
Commission  was  supplied,  treated  this  sum  as  one  of  the  items 
going  to  make  up  the  entire  value  of  the  facilities  or  plant  at 
$80,000. 

I have  read  the  judgment  of  Mr.  Justice  Burbidge  in  the  report 
mentioned,  and  I can  nowhere  find  that  the  damages  were  assessed 
at  $55,000,  as  stated  by  the  arbitrator.  The  only  amount  for 
which  judgment  was  awarded  was  $20,000,  and  how  the  arbitrator 
could  find  as  a fact  that  the  damages  were  allowed  at  $55,000  is 
difficult  to  understand. 

The  decision  of  Mr.  Justice  Burbidge  was  affirmed  by  the 
Supreme  Court  of  Canada:  see  37  Can.  S.C.R.  259. 

There  would  appear  therefore  to  be  manifest  error  in  this 
statement  of  fact^  and  as  it  forms  a groundwork  upon  which  the 
arbitrator  bases  his  award  and  appears  upon  the  face  of  the  award 
itself,  or  in  the  judgment  referred  to  therein,  it  would  have  the  effect 
of  rendering  the  award  invalid  and  liable  to  be  set  aside. 

I think,  however,  the  stronger  ground  of  defence,  or  rather  the 
most  serious  objection  to  the  award,  is  that  there  is  a mistake  in 
law  appearing  upon  the  face  of  the  award. 

The  arbitrator  in  defining  his  duties  states  as  follows : — 
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“ The  duty  of  the  arbitrator  is  to  determine  what  reasonable  and 
just  price  should  be  paid  to  the  plaintiffs  for  the  power  furnished 
by  them  to  the  defendants  from  the  1st  May,  1916,  to  the  1st  May, 
1919” 

It  would  appear  that  in  making  his  award  the  arbitrator  con- 
sidered that  the  words  “ reasonable  and  just  price  ” authorised  him 
to  depart  from  well-known  legal  principles  in  estimating  values; 
and  that  he  did  depart  from  the  same  is,  I think,  manifest  from 
the  award.  I think  the  expression  reasonable  and  just  price  ” 
is  synonymous  with  in  accordance  with  law  and  justice,”  legiti- 
mate,” ‘^conformable  to  laws”  (Cyc.,  vol.  24,  p.  379).  See  also 
Empire  Fire  Insurance  Co.  of  Chicago  v.  Real  Estate  Trust  Co. 
(1878),  1 111.  App.  (Bradwell)  391. 

The  judgment  of  Lord  Loreburn,  L.C.,  in  Great  Central  Rail- 
way Co.  V.  Banbury  Union,  [1909]  A.C.  78,  as  to  the  effect  or 
meaning  of  “ reasonably  ” used  in  a statute,  is  very  helpful  in 
considering  the  present  situation. 

In  that  case  the  Court  below  had  taken  into  consideration  in 
fixing  the  rent  several  imagined  contingencies,  but  the  Privy^ 
Council  held  that  this  course  w'as  not  warranted,  and  that  the  usual 
rules  for  fixing  compensation  should  be  followed. 

Upon  that  view  of  the  meaning  of  the  expression  “ reasonable 
and  just  price,”  the  arbitrator  was  in  error  in  assuming  that  he 
had  a discretion  to  disregard  the  legal  principles  upon  which  the 
price  should  be  based. 

The  arbitrator  found  that  the  value  of  the  plant  or  facilities 
owned  by  the  deceased  Beach  was  $80,000,  made  up  as  follows: — 


1.  Works  constructed  by  the  Department  of  Eailways 
and  Canals  and  placed  at  Beach’s  disposal  for  the  purpose 

of  generating  power $30,000 

2.  Works  carried  out  and  paid  for  by  Beach  in  order 
to  convert  this  potential  water  power  into  actual  power 

at  replacement  value  in  1916  40,000 

3.  Interest  during  construction  period,  water  rental 

paid  to  retain  the  power,  and  interest  during  a reason- 
able period  required  to  develop  a market 10,000 


Total $80,000 


This  basis  of  calculation  adopted  by  the  arbitrator  was  not 
proper  in  principle,  and  therefore  erroneous  in  law. 

The  amount  of  the  owner’s  investment,  even  if  an  element 
proper  to  be  considered,  is  only  one  of  ma^y  factors  in  determining 
the  price  to  be  allowed.  It  would  appear  to  me  that  the  primarv 
element  was  the  market  value  in  the  vicinity  of  wliere  the  power  was 
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produced.  The  price  charged  by  the  owner  under  the  former  con- 
tract was  also  an  element  to  be  considered. 

Replacement  value  of  the  plants  calculated  as  of  1916,  is  not,  in 
my  view,  proper  to  be  considered  as  a factor  in  determining  the 
price  that  should  be  allowed  for  the  power. 

In  the  Banbury  Union  case,  already  cited,  it  was  held  that 
interest  on  the  cost  of  construction  is  not  a proper  element  to  be 
taken  into  consideration  in  considering  the  rental  value.  This 
ruling  applies  with  even  greater  force  to  the  present  situation, 
where  the  question  to  be  determined  is  the  price  to  be  charged  for 
the  product  of  the  plant  (possibly  only  part  of  the  power  gener- 
ated). 

Altogether  I am  of  the  opinion  that  the  formula  applied  by 
the  arbitrator  to  determine  the  reasonable  and  just  price  is  not 
correct,  in  that  it  includes  factors  not  proper  to  be  included  and 
excludes  others  that  should  have  been  included. 

There  remains  to  be  considered  whether  the  use  of  such  improper 
basis  or  formula  of  calculation  is  an  error  of  law. 

In  the  Banbury  Union  case.  Lord  Lorebum,  L.C.,  in  delivering 
the  judgment  of  the  Court,  said,  at  p.  84,  that  the  question  as  to 
whether  the  trial  tribunal  was  entitled  to  take  into  account  the 
payment  of  interest  on  the  cost  of  construction  was  a matter  of 
law  relating  to  the  relevancy  of  evidence. 

In  Melbourne  Tramway  and  Omnibus  Co.  v.  Tramway  Board,, 
[1919]  A.C.  667,  the  Privy  Council  treated  the  principle  of  esti- 
mating compensation  as  a matter  of  law  and  dealt  with  an  arbi- 
trator's award  accordingly. 

Following  these  and  other  authorities  to  which  counsel  have- 
referred  me,  I hold  that  in  this  case  the  error  on  the  part  of  the 
arbitrator  in  applying  the  wrong  principle  or  formula  in  estimating 
the  price  constituted  an  error  in  law. 

It  is,  I think,  manifest  that  these  errors  appear  on  the  face  of 
the  award,  and  influenced  the  arbitrator  to  a wrong  or  erroneous 
conclusion. 

It  is  hardly  necessary  to  state,  in  the  light  of  the  authorities, 
that  under  these  findings  the  award  cannot  stand.  The  authorities 
on  this  point  are  collected  and  reviewed  in  Attorney-General  for 
Manitoba  v.  Kelly',  [1922]  1 A.C.  268. 

In  the  result,  the  motion  to  set  aside  the  award  will  be  allowed 
with  costs.  The  action  upon  the  award  will  be  dismissed  without 
costs. 

I do  not  think  it  desirable  that  the  award  should  be  remitted 
to  the  arbitrator  for  reconsideration,  and  I mention  this  lest  I 
may  be  considered  as  having  overlooked  this  alternative.  The- 
plaintiffs  will  still  have  the  right  to  proceed  with  the  first  action.. 
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[WRIGHT,  J.] 

Grant  v.  Dominion  Loose  Leaf  Co. 

Company — Purchase  of  Land — Payment  for,  hy  Transfer  of  Shares  in 
another  Company — Agreement  to  Re-purchase  within  Limited  Time 
— Adsenee  of  Specific  Agreement  to  Re-sell — Implied  Agreement — 
— Option — Property  of  Fluctuating  Value — Mercantile  Contract — 
Time  of  Essence — Failure  to  Notify  Company  within  Time  Limited 
that  Shares  Available  for  Re-purchase  — Condition  Precedent  to 
Speeific  Performance — Dealing  in  Shares  of  another  Company — 
Dominion  Companies  Aet,  see.  Jili. — Express  Prohibition — Contract 
Ultra  Vires  of  Company. 

The  defendant  company  bought  land  from  the  plaintiffs,  and  in  pay- 
ment therefor  transferred  to  the  plaintiffs  a block  of  shares  in  an- 
other company,  agreeing  to  re-purchase  from  the  plaintiffs  at  a fixed 
price,  on  or  before  a fixed  day,  the  shares  or  as  many  of  them  as 
should  not  have  been  previously  sold  or  transferred  by  the  plaintiffs. 
The  plaintiffs  sold  some  of  the  shares  and  retained  the  rest.  In  an 
action  for  specific  performance  of  the  agreement  to  re-purchase,  it 
was  heM: — 

(1)  That,  although  there  was  no  express  contract  on  the  part  of  the 
plaintiffs  to  sell  the  share  to  the  defendant  company,  the  contract  was 
not  nudum  pactum,  for  an  undertaking  to  sell  must  be  implied. 

Wood  V.  Copper  Miners’  Co.  (1849),  7 C.B.  906,  Regina  v.  MacLean 
(1882),  8 Can.  S.C.R.  210,  and  Brandon  Gas  and  Power  Co.  v.  Bran- 
don Creamery  Co.  (1912),  8 D.L.R.  191,  followed. 

(2)  That,  as  the  contract  was  on  the  part  of  both,  it  was  not  an  option. 

(3)  That,  the  shares  being  of  fiuctuating  value  and  the  contract  a 
mercantile  one,  time  was  of  its  essence;  it  was  a condition  prece- 
dent to  the  plaintiffs’  right  to  call  for  performance  that  they  should 
notify  the  defendant  company,  within  the  time  limited,  that  they  had 
some  of  the  shares  on  hand  which  they  wished  the  company  to  re- 
purchase; and,  as  they  had  not  done  so,  the  defendant  company  was 
released  from  its  obligation. 

(4)  That  the  agreement  to  re-purchase  was  ultra  vires  of  the  defend- 
ant company.  Section  44  of  the  Dominion  Companies  Act,  under 
which  Act  the  defendant  company  was  incorporated,  expressly  pro- 
hibits a purchase  of  shares  in  another  company. 

Edwards  v.  Blackmore  (1918),  42  O.L.R.  105,  distinguished. 

Action  for  specific  perform ance  of  an  agreement  to  purchase 
shares  in  the  Norlite  Realty  Company  Limited. 

May  19.  The  action  was  tried  by  Wright,  J.,  without  a jury, 
at  Ottawa. 

G.  F.  Henderson,  K.C.,  for  the  plaintiffs. 

Harold  Fisher,  K.C.,  and  S.  M.  Clark,  for  the  defendant 
company. 

August  16.  Wright,  J.  : — By  an  agreement  under  seal  dated 
in  October,  1918,  the  plaintiffs  agreed  to  sell  and  the  defendant 
company  to  buy  certain  land  in  Ottawa. 

The  consideration  to  be'  given  in  payment  for  the  said  land 
was  150  shares  of  ISTorlite  Realty  Company  8 per  cent,  accumula- 
tive preferred  stock. 


1924. 
Aug.  16. 
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In  addition  to  the  provisions  for  the  conveyance  of  the  land  and 
the  transfer  of  the  stock,  the  agreement  contained  the  following 
provisions  material  to  the  questions  in  this  action,  namely: — 

3.  The  parties  of  the  first  part  shall  re-pnrchase  from  the 
parties  of  the  second  part  on  or  before  the  3rd  day  of  May,  1923, 
the  said  150  shares  of  Norlite  Realty  Company  stock  or  as  many 
of  the  said  shares  as  shall  not  have  been  previously  sold  or  trans- 
ferred by  the  parties  of  the  second  part. 

4.  The  purchase-price  to  be  paid  by  the  parties  of  the  first 
part  for  the  said  stgck  shall  be  $115  per  share. 

5.  On  payment  being  so  made,  the  parties  of  the  second  part 
shall  forthwith  transfer  the  said  shares  to  the  parties  of  the  first 
part  or  their  nominees.^^ 

• The  plaintiffs  duly  received  the  transfer  of  the  150  shares  of 
stock,  and  disposed  of  , 85  of  such  shares,  leaving  65  shares  still 
undisposed  of,  and  this  action  is  brought  to  compel  the  defendant 
company  specifically  to  perform  its  contract  to  re-pnrchase  the 
said  shares. 

Admissions  in  writing  were  put  in  at  the  trial  as  follows, 
namely : — 

1.  The  agreement  dated  day  of  October,  1918,  between 
the  parties  hereto  is  admitted. 

2.  On  the  3rd  day  of  May,  1923,  the  plaintiffs  or  one  of  them 
held  65  shares  of  the  Norlite  Realty  Company  preference  stock 
referred  to  in  the  agreement. 

3.  The  plaintiffs  did  not  request  the  defendant  company  to 
re-purchase  this  stock  until  the  25th  day  of  September,  1923.  On 
the  25th  day  of  September,  1923,  the  plaintiff  G-rant  requested  the 
defendant  company  to  re-pnrchase  this  stock.  The  defendant  com- 
pany refused. 

4.  Letters  patent  incorporating  the  defendant  company, 
dated  the  14th  day  of  December,  1917,  are  admitted. 

5.  Letters  patent  incorporating  the  Norlite  Realty  Company, 
dated  the  15th  day  of  July,  1916,  are  admitted. 

“ 6.  The  Norlite  Realty  Company  Limited  owns  three  proper- 
ties. On  two  of  these  properties  buildings  have  been  erected.  These 
buildings  are  leased  and  rents  collected  by  the  Norlite  Realty  Com- 
pany Limited.  Except  the  erection  of  these  buildings,  the  leasing 
and  collection  of  rent  of  the  same,  the  Norlite  Realty  Company  Lim- 
ited has  carried  on  no  other  business. 

7.  The  minutes  of  the  defendant  company  contain  the  fol- 
lowing entries : — 

“ (1)  Directors’  meeting  held  June  3rd,  1918.  Moved  by  Mr. 
McClenaghan,  seconded  by  Mr.  McCarthy,  that  the  company  pur- 
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chase  the  property  on  Albert  street,  known  as  the  ^ Grant  Opera 
House  Property/  for  the  snm  of  $15,000,  and  that  this  be  paid 
for  by  giving  the  vendors,  Messrs.  Grant  and  Fleming,  150  shares 
of  preferred  stock  of  the  ISTorlite  Realty  Co.  Ltd.,  which  stock  is 
now  owned  by  the  Dominion  Loose  Leaf  Co.  Ltd. — Carried.’^ 

(2)  Shareholders^  animal  meeting  held  February  22nd,  1919. 
Moved  by  Mr.  McCarthy,  seconded  by  Mr.  Price,  that  the  action 
of  the  directors  in  purchasing  the  property  on  Albert  street  in 
exchange  for  150  shares  of  Norlite  Realty  stock  be  hereby  ratified. 
Carried.^^ 

i^o  other  by-laws  or  resolutions  relating  to  the  transaction 
or  the  shares  in  question  were  passed  by  the  directors  or  the  share- 
holders. 

8.  It  is  agreed  that  if  the  plaintifts  are  entitled  to  any  rem- 
edy of  specific  performance  or  damages  under  the  agreement,  the 
Court  shall  decree  specific  performance.  The  amount  to  be  paid  in 
that  event  shall  be  the  value  of  the  shares  of  $115  per  share,  to- 
gether with  interest  at  the  rate  of  8 per  cent,  per  annum  on  the 
par  value  of  the  shares  from  the  1st  day  of  January,  1923,  to  the 
3rd  day  of  May,  1923,  and  interest  at  the  rate  of  5 per  cent,  per 
annum  from  the  3rd  day  of  May,  1923,  to  the  date  of  judgment, 
allowance  being  made  by  the  plaintiffs  for  sums  received  by  them 
as  dividends  in  the  meantime.'^ 

No  oral  evidence  was  given. 

A number  of  defences  were  set  up,  the  principal  ones  being  as 
follows : — 

1.  That  the  contract  between  the  parties,  as  set  forth  in  clause 
3 of  the  agreement,  was  unilateral,  in  that  there  was  no  contract  or 
promise  on  the  part  of  the  plaintiffs  to  sell  the  stock  to  the  defend- 
ant company,  and  therefore  the  contract  was  nudum  pactum. 

2.  That,  upon  the  proper  construction  of  the  said  clause,  it 
amounted  only  to  an  option  to  the  defendant  company  to  re-pur- 
chase  the  said  shares  on  or  before  the  3rd  May,  1923. 

3.  That,  if  it  was  a valid- agreement,  as  the  subject-matter  was 
of  a fiuctuating  value,  and  the  contract  a mercantile  one,  time  was 
of  the  essence  of  the  contract;  and,  as  the  plaintiffs  had  not  per- 
formed their  part  of  the  contract  within  the  time  limited,  the 
defendant  company  was  released  from  carrying  out  its  contract. 

4.  That  the  contract  was  ultra  vires  of  the  defendant  company. 

As  to  the  contention  that  the  contract  was  nudum  pactum,  I 

think  the  defendant  company’s  contention  fails. 

The  proper  principle  to  be  applied  in  determining  the  effect  of 
the  clause  in  question  is  that,  where  two  persons  agree  that  one 
shall  purchase  goods  or  property  from  the  other,  there  is  an  im- 
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plied  agreement  on  the  part  of  the  other  to  sell  the  goods  or  pro- 
perty. 

The  authorities  on  this  point,  though  not  numerous,  are  explicit. 
See  Brandon  Gas  and  Power  Go.  v.  Brandon  Creamery  Co.  (1912), 
8 D.L.R.  191;  Wood  v.  Copper  Miners’  Go.  (1849),  T C.B.  906; 
Regina  v.  MacLean  (1882),  8 Can.  S.C.R.  210;  Corpus  Juris,  vol. 
13,  p.  334. 

Adopting  the  view  that  clause  3 created  or  contained  a contract 
on  the  part  of  both,  it  follows  that  it  is  not  an  option. 

The  contention  as  to  time  being  of  the  essence  of  the  contract  is 
weightier,  and,  in  my  view,  conclusive  as  against  the  plaintiffs. 

The  property  to  be  dealt  with,  shares  of  stock,  is  of  fluctuat- 
ing value,  and  the  contract  a mercantile  one,  so  that  time  is  of 
the  essence.  See  Pollock  on  Contracts,  9th  ed.,  p.  548;  Leake  on 
Contracts,  5th  ed.,  p.  633;  Halsbury’s  Laws  of' England,  vol.  7, 
p.  413. 

This  leads  to  a consideration  of  the  question  as  to  which  party 
was  in  default,  or  rather  which  party  was  required  to  take  the 
first  step  or  perform  the  first  act  within  the  time  limited. 

Here  the  contract  was  to  re-purchase  150  shares,  or  as  many  of 
the  said  shares  as  should  not  have  been  previously  sold  or  trans- 
ferred by  the  parties  of  the  second  part. 

It  was,  I think,  the  plain  duty  of  the  plaintiffs,  if  they  wished 
to  have  specific  performance  of  this  agreement,  to  notify  the 
defendant  company  that  they  had  65  shares  of  Norlite  stock  un- 
disposed of. 

This,  I think,  was  a condition  on  their  part  precedent  to  their 
right  to  call  for  performance;  and,  if  they  desired  or  intended  to 
call  for  such  performance,  they  should,  within  the  time  limited, 
have  notified  the  defendant  company  of  the  number  of  shares  they 
still  held.  As  they  did  not  do  so,  the  defendant  company  was 
released  from  performing  the  contract,  and  was  entitled  to  treat 
it  as  discharged. 

On  the  question  of  the  agreement  being  ultra  vires  of  the- 
defendant  company,  I think  there  is  no  doubt,  if  the  provisions  of 
clause  3 are  to  be  treated  as  an  independent  agreement. 

Copies  of  the  charters  (Dominion)  of  the  defendant  company 
and  of  the  Norlite  Realty  Company  Limited  were  put  in  as  ex- 
iiibits  at  the  trial. 

The  material  clauses  of  the  defendant  company’s  charter  are 
as  follows : — 

(a)  To  carry  on  business  generally  as  printers,  book-bind- 
ers, stationers,  manufacturers  of  loose  leaf  devices,  lithographers, 
engravers,  paper-makers,  box-makers,  and  allied  trades; 
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‘"‘(b)  To  manufacture  and  deal  in  plant,  machinery,  tools, 
furniture,  supplies,  appliances,  and  all  articles  used  in  the  said 
businesses  or  any  of  them; 

(c)  To  acquire  and  undertake  the  whole  or  any  part  of  the 
business,  property,  and  liabilities  of  any  person  or  company  carry- 
ing on  business  which  this  company  is  authorised  to  carry  on,  or 
possessed  of  property  suitable  for  the  purposes  of  this  company, 
and  to  pay  for  the  same  in  fully  paid-up  shares  of  the  capital 
stock  of  the  company  or  in  cash  or  partly  in  either  manner; 

(e)  To  sell  or  dispose  of  the  undertaking  of  the  company, 
or  any  part  thereof,  for  such  consideration  as  the  company  may 
think  fit  and  in  particular  for  shares,  debentures,  or  securities 
of  any  other  company  having  objects  similar  to  those  of  this  com- 
pany, and  generally  to  acquire,  hold,  and  dispose  of  shares,  bonds, 
or  other  securities  of  any  other  company  with  similar  objects  and 
powers,  notwithstanding  the  provisions  of  section  44  of  the  said 
Act” 

The  charter  of  the  Norlite  Realty  Company  empowers  the 
company  to  carry  on  a general  real  estate  business. 

There  is  no  similarity  in  the  objects  of  these  two  companies, 
and  therefore,  unless  the  contention  of  Mr.  Henderson,  as  dis- 
cussed hereafter,  is  correct,  sec.  44"^  of  the  Companies  Act  (Do- 
minion) prohibits  this  proposed  purchase  of  shares  in  the  Norlite 
company,  and  the  agreement  is"  tiUra  vires  of  the  defendant  com- 
pany. 

Mr.  Henderson  contends  that  the  agreement  is  to  be  treated  as 
one  entire  transaction,  and  that  the  plaintiffs  took  the  shares  only 
as  security  for  the  purchase-price  of  the  real  estate,  with  power 
to  sell,  and  that  the  plaintiffs  have  the  right  to  call  for  the  bal- 
ance of  the  purchase-price,  being  th,e  equivalent  of  65  shares  of  Nor- 
■ life  stock  at  $115  per  share. 

This  argument,  I think,  cannot  prevail.  Clause  7 of  the  ad- 
missions filed  shews  $15,000  as  the  price  agreed  on  for  the  land, 
.and  that  price  was  to  be  paid  by  transferring  150  shares  of  Nor- 
lite stock,  in  effect  treating  this  stock  as  of  tlie  value  of  $100  per 
share.  The  consideration  mentioned  in  the  deed  is  also  said  to 
be  $15,000. 

* R.S.C.  1906,  ch.  79,  sec.  44,  is  as  follows:  — 

44,  The  company  shall  not  under  any  circumstances  use  any  of  its 
funds  in  the  purchase  of  stock  in  any  corporation,  unless  nor  until  the 
directors  have  been  expressly  authorised  by  a by-law  passed  by  them 
for  the  purpose  and  sanctioned  by  a vote  of  not  less  than  two-thirds  in 
value  of  the  capital  stock  represented  at  a general  meeting  of  the  com- 
pany duly  called  for  considering  the  subject  of  the  by-law:  Provided 
that  if  the  letters  patent  authorise  such  purchase  it  sliall  not  be  neces- 
sary to  pass  such  by-law. 
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Wright,  J,  The  agreement  in  clauses  3 and  4 calls  for  re-purchase  at  $115 
per  share — an  entirely  different  price. 

Had  the  shares  increased  in  value  'after  they  were  acquired 

by  the  plaintiffs,  and  had  the  plaintiffs  realised  a very  much  larger 
price  than  $115  per  share,  could  it  be  said  that,  as  these  shares 
Leaf  Co.  were  held  as  security,  the  plaintiffs  must  account  to  the  defendant 
company  for  such  increase? 

Surely  the  result  and  intention  of  the  whole  transaction  was 
that  the  plaintiffs  became  the  absolute  owners  of  the  whole  150 
shares;  that  they  could  sell  them  at  any  price  and  retain  the  same 
for  their  own  benefit  without  accounting  to  the  defendant  com- 
pany; that,  in  case  at  any  time  before  the  3rd  May,  1923,  they 
desired  to  do  so,  they  could  require  the  defendant  company  to 
re-piirchase  such  shares  as  were  then  undisposed  of. 

If  this  is  the  correct  interpretation  of  the  agreement,  then 
clauses  3 and  4 are  v2tm  vires  of  the  defendant  company. 

I have  considered  the  case  of  Edwards  v.  BlacJcmore  (1918), 
42'  O.L.R.  105,  to  which  Mr.  Henderson  has  referred  me,  but  I 
do  not  think  the  decision  in  that  case  assists  the  plaintiffs.  In 
that  case  the  company  was  incorporated  under  the  Ontario  Com- 
panies Act,  which  apparently  has  no  provision  similar  in  terms  or 
effect  to  sec.  44  of  the  Companies  Act  (Dominion).  I think  the 
decision  in  that  case  recognises  the  principle  that  where  the  statute 
under  which  a company  is  incorporated  expressly  forbids  or  pro- 
hibits a company  from  entering  into  any  special  class  of  contract, 
such  a contract  will  be  ultra  vires. 

Here  sec.  44  expressly  prohibits  a contract  such  as  that  under 
review  in  this  case,  and  it  follows  that  such  contract  is  ultra  vires. 

The  action  will  be  dismissed  with  costs. 


[WRIGHT,  J.] 

1924.  Attorney- General  for  Canada  v.  Gordon. 

Aug.  29.  jievenue — Excise  Tax — War  Revenue  Act,  1915 — Amending  Act,  1922, 

12  eg  IS  Geo.  V.  ch.  47,  sec.  17— Effect  o/— “ Assess 

Priorities — Lien  of  Bank  under  see.  88  of  Bank  Aet — Claim  of 
Landlord — Distress'  for  Rent — Lial)ility  of  Landlord  to  Account  to 
Grown. 

The  effect  of  sec.  17  of  the  Dominion  Act  12  & 13  Geo.  V.  ch.  47, 
amending  the  Special  War  Revenue  Act,  1915,  is  to  create  in  favour 
of  the  Crown  a lien  on  or  interest  in  the  assets  of  a person  indebted 
to  the  Crown  for  excise  taxes  under  the  principal  Act,  and  the  assets 
are  impressed  or  charged  with  thisi  lien  in  priority  to  all  other 
claims  except  as  indicated  in  the  section. 
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The  remedy  of  distress  is  not  available  against  the  Crown,  and  the 
interest  of  the  Crown  cannot  be  affected  by  any  distress  made  by^ 
the  landlord. 

Secretary  of  State  for  War  v.  Wynne,  [1905]  2 K.B.  845,  applied. 
Discussion  of  the  meaning  and  effect  of  the  words  “ charge  ” and 
“ assets,”  used  in  sec.  17. 

This  amendment  takes  away,  as  against  the  Crown,  the  priority  en- 
joyed by  a bank  in  respect  of  goods  subject  to  a lien  under  sec.  88 
and  similar  sections  of  the  Bank  Act. 

The  defendant  B.,  who,  as  landlord  of  the  defendant  G.,  had  seized  the 
goods  of  G.  as  distress  for  rent,  was  required  to  account  to  the 
Crown  for  the  value  of  the  goods  to  the  extent  of  the  amount  of 
taxes  due  to  the  Crown. 

Action  to  recover  a sum  of  money  for  sales  taxes  and  for  an 
account  and  other  relief. 

The  action  was  tried  by  Weight,  J.,  without  a jury,  at  a Toronto 
sittings. 

B.  Common,  for  the  plaintiff. 

M.  C.  Hooper,  for  the  defendant  Riddell. 

The  defendant  Gordon  was  not  represented. 

August  29.  Weight,  J.  : — This  is  an  action  brought  by  the 
Attorney- General  for  Canada,  on  behalf  of  his  Majesty  the  King, 
against  the  defendant  Gordon,  trading  under  the  name  and  style 
of  the  Reed  Factory,  and  the  defendant  Henry  Riddell,  under 
the  circumstances  hereinafter  detailed. 

The  defendant  Gordon  carried  on  business  as  a manufacturer 
and  dealer  in  furniture,  at  271  Euclid  avenue,  Toronto,  under 
the  name  and  style  of  the  Reed  Factory.  The  premises  in  ques- 
tion were  owned  by  the  defendant  Riddell,  and  by  him  leased  to 
his  co-defendant. 

In  the  year  1923,  the  defendant  Gordon  became  indebted  to 
the  Crown  in  the  sum  of  $189.19  for  sales  tax  under  the  provi- 
sions of  the  Special  War  Revenue  Act,  1915,  and  amendments 
thereto. 

On  the  15th  November,  1923,  the  defendant  Riddell,  as  land- 
lord of  the  premises  occupied  by  his  co-defendant,  issued  a land- 
lord’s warrant  to  his  bailiff  to  distrain  the  goods  and  chattels  of 
the  tenant,  the  defendant  Gordon,  and  levy  thereon  the  sum  of 
$200,  being  the  arrears  of  rent  of  the  premises  for  5 months  at  $40 
per  month.  The  goods  seized  l)y  the  bailiff  consisted  of  some  articles 
that  were  in  a finished  state  and  others  in  a partly  finished  state, 
and  there  were  also  workmen’s  tools  owned  by  the  various  work- 
men employed  by  the  defendant  Gordon. 

The  defendant  Riddell  bought  material  and  completed  some 
of  the  goods  and  -sold  the  same.  The  Canadian  Rank  of  Com- 
merce claimed  a lien  on  certain  of  the  goods  under  the  provisions 

4 — 56  o.L.R. 
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of  the  Bank  Act,  and  the  defendant  Biddell  allowed  the  bank  to 
obtain  the  proceeds  of  the  sale  of  these  goods. 

The  result  was  that  after  payment  of  the  amounts  due  the 
Canadian  Bank  of  Commerce  and  the  amounts  required  to  com- 
plete the  manufacture  of  the  goods  and  the  bailiff’s  costs,  there 
was  very  little  surplus  (if  any),  so  that  there  is  not  now  sufficient 
money  to  satisfy  either  the  landlord’s  claim  or  the  claim  of  the 
Crown  for  excise  or  sales  tax. 

The  plaintiff  claims  that,  by  virtue  of  the  provisions  of  the 
special  War  Revenue  Act,  1915,  as  amended  by  12  & 13  Geo.  V. 
ch.  47,  sec.  17,  the  defendant  Biddell  is  liable  to  account  to  the 
Crown  for  the  value  of  all  the  goods  or  assets  belonging  to  the 
defendant  Gordon  which  he  seized  under  and  by  virtue  of  the 
distress-warrant,  and  that  the  proceeds  of  the  same  are  available 
for  the  payment  of  the  debt  due  the  Crown  for  excise  taxes. 

The  amount  in  question  in  this  action  is  comparatively  small, 
but  the  case  involves  a consideration  of  the  somewhat  sweeping 
provisions  of  the  amending  sec.  17.* 

Before  the  amendment  of  1,922,  the  defendant  Biddell  would 
clearly  not  have  been  liable;  but  it  is  contended  on  the  part  of  the 
Crown  that  this  amendment  has  the  effect  of  creating  a first 
charge  on  all  the  assets  of  any  person,  firm  or  corporation,  owing 
excise  taxes  to  the  Crown  under  the  Special  War  Revenue  Act, 
1915,  and  amendments  thereto,  and  that  any  person  who  disposes 
of  the  assets  is  liable  to  account  for  the  proceeds  to  the  Crown. 

The  only  reported  cases  that  deal  with  the  amendment  of  1922 
are  oases  arising  in  bankruptcy  prooeedings — notably.  Re  Solomons 
Bodmer  Fur  Co.  (192'3),  -53  O.L.R.  497;  Re  Davis  (1924),  26 
O.W.N.  426,  3 D.L.R.  556;  Re  Nicholson  Sales  and  Service  Cor- 
poration (1924),  26  O.W.N.  454,  3 D.L.R.  593.  In  these  cases 
Mr.  Justice  Fisher  deals  with  the  effect  of  the  amendment  as  to 
priorities  in  cases  of  bankruptcy  proceedings,  and  in  the  judg- 
ment in  the  Solomons  case  there  are  some  dicta  as  to  the  effect 
of  the  amendment  generally. 

It  will  be  noted,  in  the  first  instance,  that  in  the  1922 
amendment  it  is  declared  that  the  liability  to  the  Crown  of  any 

* 17.  Notwithstanding  the  provisions  of  the  Bank  Act  and  the  Bank- 
ruptcy Act,  or  any  other  statute  or  law,  the  liability  to  the  Crown  of 
any  person,  firm  or  corporation,  for  payment  of  the  excise  taxes  speci- 
fied in  the  Special  War  Revenue  Act,  1915,  and  amendments  thereto, 
shall  constitute  a first  charge  on  the  assets  of  such  person,  firm  or 
corporation,  and  shall  rank  for  payment  in  priority  to  all  other  claims 
of  whatsoever  kind  heretofore  or  hereafter  arising  save  and  except 
only  the  judicial  costs,  fees  and  lawful  expenses  of  an  assignee  or 
other  public  officer  charged  with  the  administration  or  distribution  of 
such  assets. 
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person,  firm  or  corporation,  for  the  payment  of  the  excise  taxes 
shall  constitute  a first  charge  on  the  assets  of  such  person,  firm 
or  corporation,  and  shall  rank  for  payihent  in  priority  to  all  other 
claims  except  as  to  certain  expenses. 

The  first  point  to  be  considered  is  as  to  the  meaning  and 
effect  of  the  word  charge.’^  This  word  is  frequently  made  use 
of  in  legal  documents,  but  there  is  a dearth  of  judicial  decision 
as  to  its  purpose,  meaning,  and  effect.  The  case  most  helpful 
is  Emanuel  v.  Bridger  (1874),  L.E.  9 Q.B.  286,  particularly  at 
p.  291.  See  also  Corpus  Juris,  vol.  11,  p.  421. 

I think  the  effect  of  the  amending  section  (17)  is  to  create 
a lien  on  or  interest  in  the  assets  in  favour  of  the  Crown^  and  that 
the  assets  are  impressed  or  charged  with  this  lien  to  the  exclu- 
sion of  all  other  claims  except  as  indicated  in  the  section. 

As  already  stated,  the  defendant  Biddell  had  the  goods  in 
question  seized  under  a distress  warrant,  but  the  authorities  appear 
to  be  conclusive  that  the  remedy  of  distress  is  not  available 
against  the  Crown,  and  that  where  the  Crown  has  an  interest  in 
goods  and  chattels  the  interest  of  the  Crown  cannot  be  affected 
by  any  distress  made  by  the  landlord.  The  most  recent  case  ap- 
pears to  be  Secretary  of  State  for  War  v.  Wynne,  [1905]  2 K.B. 
845. 

Applying  the  principle  of  this  decision  to  the  present  case,  it 
follows  that  the  defendant  Biddell  could  only  distrain  whatever 
interest  the  defendant  Gordon  had  in  the  goods,  and  that  the 
Crown’s  interest  in  or  charge  on  the  assets  remained  intact  and 
quite  unaffected  by  the  seizure. 

The  amending  section  makes  use  of  the  expression  assets,” 
which  is  one  frequently  used  and  is  well  understood  as  including 
all  kinds  of  property. 

The  tools  owned  by  the  workmen  and  employees  of  the  defend- 
ant Gordon  would,  of  course,  not  be  subject  to  the  charge  on  the 
part  of  the  Crown,  as  they  never  were  assets  of  Gordon,  the  per- 
son liable  for  payment  of  excise  tax. 

Different  considerations  will  apply  however  to  the  goods 
claimed  by  the  bank.  The  provisions  of  sec.  17  of  the  amending 
Act  of  1922  are  clear  and  explicit  on  this  point.  This  amend- 
ment, as  I view  it,  takes  away  the  priority  enjoyed  by  a bank 
under  the  provisions  of  the  Bank  Act  in  respect  of  any  goods  sub- 
ject to  a lien  held  by  the  bank  under  the  provisions  of  sec.  88  and 
similar  sections  of  the  Bank  Act,  as  against  the  Crown,  so  that 
the  assets  in  question  are  liable  for  thq  payment  of  the  tax  due 
the  Crown  in  preference  and  priority  to  any  lien  or  charge  the 
bank  may  have  on  the  same. 
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The  result  will  be  that  at  the  time  the  bailiff  made  the  distress 
for  the  defendant  Riddell  the  Crown  had  a charge  on  all  the  assets 
belonging  to  the  defendant  Gordon,  and  that,  as  this  defendant 
subsequently  dealt  with  the  goods  seized  and  allowed  them  to  be 
disposed  of,  the  Crown  would  have  a right  of  action  against  Bid- 
dell  for  converting  the  goods,  at  least  to  the  extent  of  the  Crown’s 
charge. 

At  the  trial  the  question  of  the  value  of  the  goods,  apart  from 
the  workmen’s  tools,  was  not  sufficiently  dealt  with  to  enable  me 
to  fix  the  value  of  the  other  goods  seized,  so  that  it  will  be  neces- 
sary to  have  a reference  to  ascertain  the  value  of  the  goods  seized 
by  the  defendant  Riddell,  exclusive  of  the  tools  and  implements 
owned  by  the  different  workmen,  but  inclusive  of  the  goods  claimed 
by  the  Canadian  Bank  of  Commerce. 

In  arriving  at  this  value  the  Master  should  base  his  findings 
on  the  value  of  the  goods  as  on  the  date  of  seizure,  and  having 
regard  to  their  condition  at  that  date. 

There  will  be  judgment  declaring  that  the  Crown  is  entitled 
to  a first  charge  upon  the  assets  of  the  defendant  Gordon  seized 
by  the  defendant  Riddell  on  the  15th  November,  1923,  and  that 
the  defendant  Riddell  is  liable  to  account  for  the  value  of  the 

goods  seized  by  him  on  that  date  and  to  pay  the  same  to  the 

Crown,  to  the  extent  of  the  amount  of  taxes  claimed  by  the 

Crown,  namely,  $189.19.  There  will  be  a reference  to  the  Master 

to  determine  the  value  of  the  goods  at  the  time  of  the  seizure. 

The  question  of  costs  and  further  directions  will  be  reserved 
until  after  the  Master  has  made  his  report. 


[WRIGHT,  J.] 

Re  Ottawa  Electric  Railway  Co.  Ltd.  and  Town  of  East- 

view. 

Municipal  Corporations — Licensing  Powers  of  Town  Council  — Public 
Vehicles  Operated  for  Hire  through  Several  Municipalities — By-law 
— Consolidated  Municipal  Act,  secs.  25fi,  283{1),  J/07{2),(3) 

— Application  to  Quash  — Status  of  Applicant-company  Convicted 
for  Operating  without  License  — Powers  of  Company  — “ Person 
Interested” — Public  Vehicle  Act,  1923,  13  & 14  Geo.  V.  ch.  49,  sec.  5 
— Provisions  of  By-law  as  to  Granting  of  Licenses — Monopoly. 

A by-law  oi  the  town  of  B.  provided  that  all  persons  or  companies  oper- 
ating or  intending  to  operate  vehicles  for  the  transportation  or 
transit  of  the  public  or  persons,  for  taking  on  or  letting  off  passengers 
within  the  limits  of  the  town,  should  first  obtain  a license  from  the 
town  council.  The  by-law  also  provided  that  the  council  might 
refuse  to  grant  a license  to  any  person  or  persons  or  to  any  com- 
pany or  companies  and  might  grant  a license  to  any  one  person 
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or  persons  or  to  any  company  or  companies  as  they  should  deem 
neces'sary  from  time  to  time  according  to  the  requirements  of  the 
municipality.  The  Ottawa  Electric  Railway  Company  operated 
motor  vehicles,  called  “ busses,"  upon  a route  through  several 
municipalities,  one  of  which  was  the  town  of  E.,  without  having 
obtained  a license  under  the  by-law,  and  was  convicted  of  a breach 
of  the  provisions  of  the  by-law:  — 

Held,  that  the  company  was  a person  “ interested  in  the  by-law " 
within  the  meaning  of  sec.  283(1)  of  the  Consolidated  Municipal 
Act,  1922,  and  had  a status  to  apply  for  an  order  quashing  the  by- 
law. 

It  was  not  open  to  the  town  corporation  to  take  advantage  of  the 
objection  that  the  company  was  not  authorised  to  operate  “ busses." 
The  by-law  was  passed  under  the  authority  of  subsecs.  2 and  3 of  sec. 
283(1)  of  the  Act,  which  do  not  purport  to  give  the  municipality  the 
power  to  license  the  driver  or  owner  of  a vehicle  that  operates  from 
one  municipality  to  another;  and,  having  regard  to  the  provisions  of 
sec.  249(1),  the  by-law  was  illegal  as  being  in  excess  of  the  powers 
of  the  municipality,  and  should  be  quashed. 

In  the  absence  of  express  statutory  enactment  conferring  upon  the  coun- 
cils of  towns  and  villages  the  power  to  require  licenses  for  vehicles 
that  operate  between  one  municipality  and  another  or  others,  the 
powers  of  the  councils  are  confined  to  licensing  the  owners  of  vehicles 
kept  for  hire  entirely  within  the  limits  of  their  municipalities. 

The  Public  Vehicle  Act,  1923,  13  & 14  Geo.  V.  ch.  49,  sec.  5,  considered. 
SemMe,  that  the  by-law  was  designed  to  create  a monopoly:  sec.  254  of 
the  Consolidated  Municipal  Act. 

Application  by  the  railway  company,  under  sec.  283(1)*  of 
the  Consolidated  Municipal  Act,  1922,  for  an  order  quashing  by- 
law 534  of  the  Town  of  Eastview. 

August  28.  The  application  was  heard  by  Wright,  J.,  in  the 
Weekly  Court,  Toronto. 

R.  Quain,  for  the  applicant  company. 

C.  A.  Seguin,  for  the  town  corporation. 

September  2.  Wright,  J.  : — The  provisions  of  by-law  534, 
so  far  as  material  to  this  application,  are  as  follows : — 

^ That  all  persons  or  companies  now  operating  or  intending  to 
operate  busses  or  vehicles  for  the  transportation  or  transit  of  the 
public  or  persons  for  taking  on  or  letting  olf  of  passengers  within 
the  limits  of  the  town  of  Eastview  shall,  before  })ermitted  so  to 
do,  first  obtain  from  the  Municipal  Council  of  the  Corporation 
of  Eastview  a license.  Such  license  may  be  granted  subject  to 
the  following  reservations:  the  Council  of  the  Corporation  of  the 
Town  of  Eastview  inay  refuse  to  grant  a license  to  any  person  or 
persons  or  to  any  company  or  companies  and  may  grant  a license 
to  any  one  person  or  persons  or  to  any  one  company  or  companies 

* 283. — (1)  The  Supreme  Court,  upon^  application  of  a resident  of 
the  municipality,  or  of  a person  interested  in  a by-law  of  its  council, 
may  quash  the  by-law,  in  whole  or  in  part,  for  illegality. 
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as  they  shall  deem  necessary  from  time  to  time  according  to  the 
requirements  of  the  municipality.” 

This  by-law  was  passed  on  the  20th  June,  1924,  and  it  is 
stated  that  the  applicant-company  has  been  convicted  of  a breach 
of  the  provisions  of  the  by-law,  by  operating  a motor  bus  line 
without  having  obtained  a license  as  required  by  the  by-law. 

Mr.  Seguin,  for  the  Town  of  Eastview,  takes  the  objection 
that  the  applicant  has  no  status  to  maintain  this  application.  In 
support  of  his  objection  he  cites  the  various  statutes  and  the  let- 
ters of  incorporation  under  which  the  applicant-company  oper- 
ates, and  contends  that  these  statutes  or  letters  of  incorporation 
do  not  empower  or  authorise  the  applicant-company  to  operate 
a motor  bus  in  the  town  of  Eastview,  and  that  the  action  on  the 
part  of  the  applicant-company  in  attempting  to  do  so  was  illegal, 
and  that  it  had  no  right  upon  the  public  highways  of  that  town. 

In  addition  he  contends  that  the  applicant  is  not  interested 
in  the  by-law,  and  thus  not  entitled  to  move  to  quash  it  under  the 
provisions  of  sec.  283(1),  already  referred  to,  or  under  the  pro- 
visions of  sec.  285(1)  of  the  Oonsolidated  Municipal  Act,  1922, 
which  provides  as  follows : — 

Wliere  it  is  alleged  that  a by-law  injuriously  affects  another 
municipality  or  any  ratepayer  of  it,  and  that  the  by-law  is  illegal, 
in  whole  or  in  part,  the  corporation  of  such  other  municipality 
or  any  ratepayer  of  it  may  apply  to  quash  the  by-law.” 

I do  not  think  it  is  open  to  the  Corporation  of  the  Town  of 
Eastview  to  take  advantage  of  the  objection  that  the  applicant- 
company  is  not  authorised  or  empowered  to  operate  a bus  line, 
even  if  such  operation  would  be  ultra  vires  of  the  company.  I 
think  the  only  remedy  would  be  by  an  action  on  the  part  of  a 
shareholder  to  restrain  the  directors  from  engaging  in  any  busi- 
ness or  undertaking  outside  the  powers  conferred  by  the  charter 
•of  the  company. 

Adopting  this  view,  I think  that  the  applicant-company  is  a 
person  interested  in  the  by-law  within  the  meaning  of  sec.  283(1). 
It  would  also  appear  to  me  obvious  that  any  person  who  was  con- 
victed under  the  provisions  of  a by-law  would  be  interested 
in  the  by-law  within  the  meaning  of  that  subsection.  In  addition 
to  that,  the  applicant-company  did  in  fact  operate  a line  of  busses 
partly  within  the  town  of  Eastview,  and  would  therefore  be  inter- 
ested in  the  by-law,  as,  if  the  by-law  is  valid,  it  would  be  required 
to  take  out  a license  before  operating  its  bus  line.  I think,  there- 
fore, the  objection  to  the  status  of  the  applicant  fails. 

Proceeding  now  to  the  consideration  of  the  question  whether 
or  not  clause  1 of  the  by-law  is  in  excess  of  the  powers  of  the  Cor- 
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poration  of  the  Town  of  Eastview,  I note  that  this  by-law  was 
passed  nnder  the  authority  of  subsecs.  2 and  3 of  sec.  407  of  the 
Consolidated  Municipal  Act,  1922.  The  first  of  these  subsections 
provides  for  the  licensing  of  the  drivers  of  cabs  and  other  vehicles 
for  hire  and  regulating  the  charges ; while  the  second  provides  for 
licensing  keepers  of  horses  and  cabs,  carriages,  omnibuses,  and 
other  vehicles  used  or  kept  for  hire,  and  for  regulating  the  fares 
to  be  charged  for  the  conveyance  of  goods  or  passengers,  and  for 
enforcing  payment  thereof. 

For  the  applicant-company  it  is  contended  that  the  wording 
and  purport  of  the  by-law  now  in  review  exceed  the  powers  of  the 
municipal  council,  as  the  by-law  professes  to  require  a license  for 
a vehicle  that  is  used  for  any  of  the  following  purposes,  namely : 
(a)  transporting  passengers  through  the  municipality;  (b)  taking 
on  passengers  within  the  limits  of  the  town  of  Eastview;  (c)  let- 
ting oft  passengers  within  the  limits  of  the  town;  whereas  the 
Consolidated  Municipal  Act  only  empowers  towns  and  villages  to 
require  licenses  for  operating  entirely  within  the  limits  of  the 
municipality. 

By  sec.  249(1)  of  the  Consolidated  Municipal  Act  it  is  pro- 
vided as  follows : Except  where  otherwise  provided,  the  juris- 

diction of  every  council  shall  be  confined  to  the  municipality  which 
it  represents^  and  its  powers  shall  be  exercised  by  by-law.^^ 

It  is  argued  that  the  by-laws  contemplated  or*  authorised  by 
sec.  407  are  for  the  licensing  of  the  owners  of  vehicles  which  operate 
entirely  within  the  municipality,  and  that  this  section  does  not 
purport  to  give  the  municipality  the  power  to  license  the  driver 
or  owner  of  a vehicle  that  operates  from  one  municipality  to 
another. 

I think  this  contention  is  entitled  to  prevail — otherwise  every 
town  or  village  through  which  the  bus  line  passes  would  be  em- 
powered to  require  a license  from  both  the  driver  and  the  keeper 
or  owner  of  the  vehicle. 

There  are  numerous  American  authorities  on  the  point.  See 
particularly  Commonwealth  v.  Stodder  (1848),  56  Mass.  562. 

The  rule  of  construction  laid  down  by  Osier,  J.A.,  in  Merritt 
V.  City  of  Toronto  (1895),  22  A.R.  205,  has  been  universally 
followed,  and  is,  I think,  particularly  applicable  to  the  present 
by-law.  In.  that  case  the  learned  Judge  stated  as  follows  (p. 
207) 

Municipal  corporations,  in  the  exercise  of  the  statutory 
powers  conferred  upon  them  to  make  by-laws,  should  be  confined 
strictly  within  the  limits  of  their  authbrity,  and  all  attempts  on 
their  part  to  exceed  it  should  be  firmly  repelled  by  the  Courts.  A 
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fortiori  should  this  he  so  where  their  by-laws  are  directed  against 
the  common  law  right,  and  the  liberty  and  freedom,  of  every 
subject  to  employ  himself  in  any  lawful  trade  or  calling  he  pleases.” 

Mr.  Seguin^  for  the  Town  of  Eastview,  contends  that  municipal 
councils  of  towns  and  cities  have  much  wider  powers  under  sec.  407 
than  have  boards  of  commissioners  of  police  of  cities  under  sec. 
422,  inasmuch  as  subsec.  5 of  sec.  422  limits  the  licensing  power 
of  the  municipality  to  vehicles  regularly  used  for  hire  within  the 
city,  and  that  by  inference  the  provisions  of  subsec.  3 of  sec.  407 
are  intended  to  confer  upon  the  .councils  of  towns  and  villages 
much  wider  powers,  and  do  not  restrict  the  power  to  license  the 
keepers  or  owners  of  vehicles  to  those  who  operate  vehicles  within 
the  limits  of  such  town  or  village. 

I am  of  opinion,  however,  that  sec.  422  confers  wider  powers 
upon  boards  of  commissioners  of  police  of  cities  than  those  enjoyed 
by  municipal  councils  of  towns  and  villages  under  sec.  407,  as 
subsec.  3 of  that  section  authorises  the  board  of  commissioners  to 
establish  the  rate  of  fare  to  be  taken  by  the  owners  and  drivers  of 
vehicles  for  the  conveyance  of  goods  or  passengers  either  wholly 
within  the  city  or  from  any  point  within  the  city  to  any  other 
point  not  more  than  three  miles  beyond  its  limits;  but,  even  then, 
subsec.  5 restricts  the  licensing  powers  to  the  owners  of  vehicles 
regularly  used  for  hire  within  the  city. 

I think  the  conclusion  is  irresistible  that,  if  the  Legislature 
intended  to  confer  upon  the  councils  of  towns  and  villages  the 
power  to  require  licenses  for  vehicles  that  operate  between  one 
municipality  and  another  or  other  municipalities,  it  would  use 
express  words  to  that  effect;  and  that,  in  the  absence  of  such 
express  legislation,  the  powers  of  municipal  councils  are  confined 
to  licensing  the  owners  of  vehicles  kept  for  hire  entirely  within 
the  limits  of  their  municipalities.  This  construction  would  give 
full  effect  to  the  section  of  the  Consolidated  Municipal  Act  already 
cited  which  declares  that  the  jurisdiction  of  a municipal  council 
to  enact  by-laws  is  confined  to  that  municipality. 

The  provisions  of  the  Public  Vehicle  Act,  1923,  13  & 14  Geo.  Y. 
ch.  49,  would  appear  to  harmonise  with  the  view  I have  expressed. 
Section  5 expressly  provides  that  a person  holding  a permit  under 
that  Act  may  operate  his  vehicle  in  and  through  any  municipality 
covered  by  such  permit  without  a license  from  the  council  of  such 
municipality  except  where  the  transportation  is  entirely  within 
such  municipality. 

The  Legislature  appears  to  have  recognised  the  right  of  a muni- 
cipality to  license  vehicular  traffic  carried  on  entirely  within  its 
limits,  but  at  the  same  time  asserted  the  right  and  power  of  the 
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Province  to  license  vehicles  engaged  in  traffic  between  munici- 
palities. 

I am,  therefore,  of  the  opinion  that  the  by-law  on  this  ground 
is  illegal  and  in  excess  of  the  powers  of  the  municipal  corporation 
and  should  be  quashed. 

Another  ground  was  taken,  that  the  by-law  was  designed  to 
create  a monopoly,  in  that  it  expressly  conferred  upon  the  muni- 
cipal council  the  right  to  refuse  any  license  or  to  confine  the 
number  of  licenses  to  one,  and  therefore  contravened  the  pro- 
visions of  sec.  254  of  the  Consolidated  Municipal  Act.  It  would 
appear  that  there  is  very  considerable  force  in  this  contention ; but, 
as  I have  come  to  the  conclusion  that  the  by-law  is  illegal  on  other 
grounds,  I do  not  think  it  is  necessary  to  consider  this.  The 
by-law  is  not  severable  in  its  provisions,  and  therefore  the  whole 
by-law  must  be  quashed. 

An  order  will  go  quashing  the  by-law  with  costs. 


[WRIGHT,  J.] 

Stewakt  V.  Stewart. 

Constitutional  Law — Marriage  Act,  R.S.O.  1914,  cTi.  14^,  secs.  15  and  36, 
as  Amended  hy  9 Geo.  Y.  ch.  So,  secs.  2 and  4 — “ Solemnization  of 
Marriage” — British  North  America  Act,  sec.  92(12) — Licence  — 
Consent  of  Parent  or  Guardian — Marriage  of  Girl  under  18  without 
Consent — Jurisdiction  of  Court  to  Declare  Marriage  Void — Evidence 
— Declaratory  Judgment. 

Sections  15  and  36  of  the  Marriage  Act,  R.S.O.  1914,  ch.  148,  as  amended 
by  the  Marriage  Law  Amendment  Act  of  1919,  9 Geo.  V.  ch.  35,  secs. 
2 and  4,  are  within  the  powers  of  the  Provincial  Legislature. 

The  issue  of  the  marriage  licence  and  the  consent  of  a parent  or  guar- 
dian to  the  marriage  of  persons  one  of  whom  is  under  the  age  of  18 
years  are  included  in  “ solemnization  of  marriage,”  as  used  in  sec. 
92(12)  of  the  British  North  America  Act. 

Sottomayor  (otherwise  De  Barros)  v.  De  Barros  (1877),  3 P.D.  1,  fol- 
lowed. 

Dicta  in  Peppiatt  v.  Peppiatt  (1915)  34  O.L.R.  121,  and  Henderson 
(alias  Breen)  v.  Breen,  [1923 j 2 W.W.R.  480,  not  followed. 

The  evidence  in  this  action  meeting  the  requirements  of  sec.  36  of  the 
Marriage  Act  as  amended,  it  was  declared  that  a valid  marriage  was 
not  effected  or  entered  into  between  the  parties,  and  that  the  form 
of  marriage  gone  through  was  and  is  absolutely  null  and  void  to  all 
intents  and  purposes. 

Action  for  a declaration  of  the  invalidity  of  a marriage. 

The  action  was  tried  by  Wright,  J.,  without  a jury,  at  Ottawa. 
J.  P.  Ehhs,  for  the  plaintiff.  ^ 

F.  P.  Brennan,  for  the  Attorney-General  for  Ontario. 

No  o]ie  for  the  defendant. 
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September  9.  Weight^  J.: — In  this  action  the  plaintiff,  Bea- 
trice Stewart,  an  infant,  sues  by  her  father  and  next  friend,  Arthur 
W.  Bishop,  to  have  it  declared  that  the  marriage  celebrated  by 
the  defendant  and  herself  was  nnll  and  void,  on  the  ground  that 
at  the  time  she  went  through  the  ceremony  of  marriage  with  the 
defendant  she  was  under  the  age  of  eighteen  years,  and  that  there 
was  no  consent  to  the  said  marriage  on  the  part  of  her  father, 
mother,  or  guardian. 

It  appears  that  the  marriage  licence  was  procured  by  the 
defendant  upon  his  representing  to  the  issuer  that  the  plaintiff  was 
then  nineteen  years  of  age,  although  there  was  evidence  at  the  trial, 
which  I accept,  that  the  defendant  knew  that  at  the  date  he  applied 
for  the  marriage  licence  the  plaintiff  was  under  the  age  of  eighteen 
years. 

The  defendant,  although  served  with  notice  of  the  proceed- 
ings and  notice  of  trial  in  accordance  with  an  order  for  sub- 
stitutional service,  did  not  attend  and  v*^as  not  represented  at  the 
trial. 

After  the  argument  I instructed  the  Registrar  to  communicate 
with  the  Attorney- General  for  Canada  to  ascertain  whether  or  not 
he  desired  to  have  the  question  as  to  the  constitutionality  of  the 
sections  of  the  Marriage  Act  (Ontario)  and  amendments  involved 
in  this  caso  argued,  but  that  official  did  not  intimate  his  desire  to 
present  any  argument  in  the  case.  This  is  to  be  regretted,  as  the 
only  arguments  presented  were  in  support  of  the  constitutionality 
of  the  Marriage  Act,  the  plaintiff  claiming  relief  thereunder  and 
the  Attorney- General  for  Ontario,  by  his  counsel,  asserting  the 
right  of  the  Province  to  pass  such  legislation. 

The  evidence  of  the  trial  established ; — 

(1)  That  the  plaintiff  was  under  the  age  of  eighteen  years  at 
the  time  of  the  marriage  ceremony. 

(2)  That  no  consent,  written  or  otherwise,  of  her  father, 
mother,  or  guardian,  had  been  given,  as  required  by  sec.  15  of  the 
Marriage  Act,  R.S.O.  1914,  ch.  148. 

(3)  That  the  plaintiff  and  defendant  had  not,  after  the  cere- 
mony, cohabited  and  lived  together  as  man  and  wife. 

(4)  That  there  had  been  no  consummation  of  the  marriage, 
nor  had  carnal  intercourse  taken  place  between  the  parties  before 
the  ceremony, 

(5)  That  the  action  was  brought  before  the  plaintiff  had 
attained  the  age  of  nineteen  years. 

From  these  findings  it  is  evident  that  all  the  requirements  of 
sec.  36  of  the  Marriage  Act  have  been  met;  and,  if  the  matter 
rested  there,  the  plaintiff  would  clearly  be  entitled  to  judgment 
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declaring  the  marriage  null  and  void,  as  provided  in  that  section, 
and  sec.  2 of  the  Marriage  Law  Amendment  Act  of  1919,  9 Geo.  V. 
ch.  35.* 

* Section  15  of  the  Marriage  Act,  as  amended  in  1919,  by  9 Geo.  V. 
ch.  35,  sec.  2,  is  as  follows:  — 

15. (1)  Where  either  of  the  parties  to  an  intended  marriage,  not 

a widower  or  a widow,  is  under  the  age  of  eighteen  years,  the  con- 
sent in  writing  of  the  father  if  living,  or,  if  he  is  dead,  of  the  mother 
if  living,  or  of  a guardian  if  any  has  been  duly  appointed,  shall  be 
obtained  from  the  father,  mother  or  guardian  before  the  licence  is 
issued  or  before  the  proclamation  of  the  intention  of  the  parties  to 
intermarry  is  made,  and  except  in  the  cases  provided  for  in  subsec- 
tions 3 and  4 and  in  sections  16  and  16a  as  enacted  by  section  3 of  the 
Marriage  Law  Amendment  Act,  1916,  in  any  action  brought  under 
the  provisions  of  sections  36  and  37  hereof,  such  consent  shall  be 
deemed  to  be  an  absolutely  essential  condition  precedent  to  the  for- 
mation or  solemnization  of  a valid  marriage,  and  the  marriage  if 
solemnized  without  such  consent  shall,  subject  to  the  other  provi- 
sions of  the  said  sections  36  and  37,  be  absolutely  null  and  void. 

(2)  Where  such  consent  in  writing  is  necessary  no  license  or 
certificate  shall  be  issued  without  the  production  of  the  consent,  and 
the  issuer  or  deputy-issuer  shall  satisfy  himself  of  the  genuineness 
of  the  consent  by  satisfactory  proof  in  addition  to  the  affidavit  re- 
quired of  one  of  the  parties. 

(3)  In  the  case  of  a party  under  the  age  of  eighteen  years,  and 
not  being  a widower  or  a widow,  if  the  father  and  mother  are  dead 
and  there  is  no  guardian  duly  appointed  the  issuer  or  deputy-issuer, 
on  being  satisfied  as  to  the  facts,  may  grant  the  license  or  certificate.. 

(4)  Where  the  parent  whose  consent  in  writing  is  required  to 
be  obtained  as  aforesaid,  though  living,  is  not  a resident  of  Ontario, 
and  is  not  in  Ontario  at  the  time  of  the  application  for  a licence  or 
certificate,  and  the  party  under  the  age  of  eighteen  years  is  and  has 
been  so  resident  for  the  next  preceding  twelve  months,  the  issuer  or 
deputy-issuer,  on  being  satisfied  by  evidence  of  these  facts,  may 
grant  the  license  or  certificate. 

Section  36  of  the  Marriage  Act,  as  amended  in  1919,  by  9 Geo. 
V.  ch.  35,  sec.  4,  is  as  follows:  — 

36.— (1) Where  a form  of  marriage  has  been  or  is  gone  through 
between  persons  either  of  whom  is  under  the  age  of  18  years  without 
the  consent  required  by  section  15,  in  the  case  of  a licence,  or  where 
without  a similar  consent  in  fact,  such  form  of  marriage  has  been  or 
is  gone  through  between  such  persons  after  a proclamation  of  their 
intention  to  intermarry,  such  form  of  marriage  shall  be  absolutely 
null  and  void  to  all  intents  and  purposes,  and  the  Supreme  Court, 
notwithstanding  that  a licence  or  certificate  was  granted  or  that 
such  proclamation  was  made  and  that  the  ceremony  was  performed 
by  a person  authorised  by  law  to  solemnize  marriage,  shall  have 
jurisdiction  and  power  in  an  action  brought  by  either  party,  who 
was  at  the  time  of  the  ceremony  under  the  age  of  18  years,  to  declare 
and  adjudge  that  a valid  marriage  was  not  effected  or  entered  into, 
and  shall  so  declare  and  adjudge  that  a valid  marriage  was  not 
effected  or  entered  into  and  that  such  form  of  marriage  was  and  is 
absolutely  null  and  void  to  all  intents  and  purposes; 

Provided  that  such  persons  have  not,  after  the  ceremony,  co- 
habited and  lived  together  as  man  and  w^ife,  and  that  the  action  is 
brought  before  the  person  bringing  it  has  attained  the  age  of  19 
years. 

(2)  Nothing  in  this  section  shall  affect  the  excepted  cases  men- 
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I conceive  it  my  duty  to  consider  whether  the  sections  of  the 
Marriage  Act  and  amendments  already  referred  to  are  intra  vires 
of  the  Provincial  Legislature  that  enacted  them — following  in  that 
respect  the  course  taken  by  the  Chief  Justice  of  the  Common  Pleas 
in  Peppiatt  v.  Peppiatt  (1915),  O.L.R.  121,  reported  on  appeal 
in  (1916)  36  O.L.R.  427.  In  that  case  the  Appellate  Division 
held  that  sec.  15  of  the  Marriage  Act  did  not  make  the  consent 
required  by  such  section  a condition  precedent  to  the  formation  of 
a valid  marriage,  and  that  the  provisions  of  that  section  were  merely 
directory. 

After  that  decision  the  Legislature  passed  the  Marriage  Law 
Amendment  Act,  1919,  which  (by  sec.  2,  amending  sec.  15  of  the 
Marriage  Act)  expressly  declared  that  the  consent  referred  to  in 
secs.  36  and  37  of  the  Marriage  Act  shall  be  deemed  an  absolutely 
essential  condition  precedent  to  the  formation  or  solemnization  of 
a valid  marriage,  and  that  the  marriage,  if  solemnized  without 
such  consent,  shall,  subject  to  certain  provisions  of  secs.  36  and  37 
of  the  Marriage  Act,  be  absolutely  null  and  void. 

The  basis  of  the  decision  in  Peppiatt  v.  Peppiatt  is  thus 
removed,  and  there  remains  for  decision  the  question  whether  or 
not  it  is  within  the  power  of  the  Provincial  Legislature  to  enact 
such  legislation. 

The  Judicial  Committee  of  the  Privy  Council  in  In  re  Marriage 
Legislation  in  Canada,  reported  in  [1912]  A.C.  880,  discussed  the 
questions  as  to  the  jurisdiction  of  the  Provinces  to  impose  certain 
conditions  to  the  validity  of  the  marriage  contract  or  ceremony 
and  as  to  the  meaning  and  effect  of  the  provisions  of  the  British 
North  America  Act  relative  to  the  respective  jurisdictions  of  the 
Provincial  and  Dominion  Parliaments. 

The  conclusion  of  the  Law  Lords  of  the  Privy  Council  is  set 
forth  in  the  judgment  of  Viscount  Haldane,  L.C.,  at  p.  887,  where 
he  states  as  follows:  They  (meaning  the  Law  Lords)  consider 

that  the  provision  in  sec.  92  conferring  on  the  Provincial  Legisla- 
ture the  exclusive  power  to  make  laws  relating  to  the  solemnization 
of  marriage  in  the  Province  operates  by  way  of  exception  to  the 
powers  conferred  as  regards  marriage  by  sec.  91,  and  enables  the 
Provincial  Legislature  to  enact  conditions  as  to  solemnization 
which  may  affect  the  validity  of  the  contract.  . . . Primd  facie 

tioned  in  section  16  or  apply  where,  after  the  ceremony,  there  has 
occurred  that  which,  if  a valid  marriage  had  taken  place,  would  have 
been  a consummation  thereof. 

(3)  The  Supreme  Court  shall  not  be  bound  to  grant  relief  in  the 
cases  provided  for  by  this  section  where  carnal  intercourse  has 
taken  place  between  the  parties  before  the  ceremony,  but  in  all  other 
cases,  subject  to  the  provisions  of  this  Act,  the  Supreme  Court  shall 
be  bound  to  grant  the  relief  asked  for. 
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these  words  (the  words  about  solemnization)  ^‘appear  to  their 
Lordships  to  import  that  the  whole  of  what  solemnization  ordinarily 
meant  in  the  systems  of  law  of  the  Provinces  of  Canada  at  the 
time  of  Confederation  is  intended  to  come  within  them,  including 
conditions  which  affect  validity/^ 

This  leads  to  consideration  of  the  question  as  to  whether  the 
condition  of  the  Marriage  Act  requiring  the  consent  of  parents  to 
the  marriage  of  persons  under  certain  ages  comes  within  what  is 
termed  ^^solemnization  of  marriage”  or  not 

There  have  been  no  express  decisions  on  this  point;  although 
the  late  Chief  Justice  of  Ontario,  Sir  William  R.  Meredith,  in  the 
case  of  Peppiatt  v.  Peppiatt,  already  referred  to,  expresses  his 
opinion  that  the  provision  requiring  consent  in  this  Act  is  ultra 
vires  a Provincial  Legislature,  on  the  ground  that  it  is  a restriction 
upon  the  capacity  of  a person  to  contract  marriage,  and  that  it 
does  not  fall  within  the  provisions  of  the  British  North  America 
Act  which  assigned  the  solemnization  of  marriage  to  the  Provincial 
Legislatures. 

To  the  like  effect  is  the  opinion  of  Mr.  Justice  Beck  in  Hender- 
son {alias  Breen)  v.  Breen,  [1923]  2 W.W.R.  480,  where  he  ex- 
})resses  the  opinion  that  the  Provincial  Legislature  would  not  have 
powe*’  to  invalidate  a marriage  entered  into  in  breach  of  its  p'O- 
vision.-  with  regard  to  the  consent  of  the  parents. 

Unless  there  was  express  authority  to  the  contrary,  I would, 
in  deference  to  these  opinions,  have  adopted  them  and  based  my 
judgment  thereon,  but  I think  there  is  an  express  decision  on  the 
point  which  I should  follow.  The  decision  I refer  to  is 
Sottomayor  (otherwise  He  Barros)  v.  De  Barros  (1877),  3 P.D.  1, 
where  it  is  expressly  held  that  the  consent  of  parents  must  be  con- 
sidered a part  of  the  ceremony  of  marriage,  and  not  a matter 
affecting  the  personal  capacity  of  the  parties  to  contract  marriage. 
Until  it  is  overruled  by  some  higher  court,  I must  follow  this 
decision. 

In  my  view,  the  term  solemnization  of  marriage  ” includes 
the  part  taken  or  required  to  be  taken  by  persons  other  than  the 
parties  to  the  marriage  contract,  not  only  in  the  marriage  ceremony 
but  in  the  various  steps  or  proceedings  that  autliorise  the  ceremony 
to  be  performed.  The  issue  of  the  marriage  licence,  which  is  in 
effect  the  consent  of  the  Crown  to  the  solemnization  of  the  marriage, 
is,  I think,  undoubtedly  included  in  the  solemnization  of  marriage. 

Adopting  the  same  reasoning,  the  consent  of  the  parents  would 
also  be  part  of  the  solemnization  of  marriage. 

If  T am  right  in  my  conclusion  that  the  ]U’ovisions  of  those  sec- 
tions of  the  Marriage  Act  and  amendments  requiring  the  consent 
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of  parents  in  certain  cases  relate  to  the  solemnization  of  marriage, 
then  the  sections  of  these  Acts  referred  to  are  within  the  powers 
of  the  Provincial  Legislature  as  conferred  by  sec.  92  of  the  British 
North  America  Act. 

In  accordance  with  the  views  I have  already  expressed,  and 
in  compliance  with  the  provisions  of  subsec.  1 of  sec.  36  of  the 
Marriage  Act^  as  amended  by  sec.  4 of  the  Marriage  Law  Amend- 
ment Act,  1919,  -there  will  be  judgment  declaring  that  a valid 
marriage  was  not  effected  or  entered  into  between  the  parties  to 
this  action,  and  that  the  form  of  marriage  gone  through  was  and 
is  absolutely  null  and  void  do  all  intents  and  purposes. 

It  is  extremely  desirable  that  a higher  court  should  pass  upon 
the  questions  involved  in  this  action,  but  I do  not  feel  warranted  in 
referring  the  case  to  the  Appellate  Division  under  the  provisions 
of  subsec.  3 of  sec.  32  of  the  Judicature  Act,  as  I know  of  no 
previous  decision  wherein  the  constitutionality  of  the  sections  of 
the  Marriage  Act  now  under  consideration  has  been  passed  upon. 

There  will  be  no  order  as  to  costs  save  that  the  plaintiff  shall 
pay  the  costs  of  the  Attorney- General  for  Ontario^  if  demanded. 


[APPELLATE  DIVISION.] 

Be  Town  of  Capreol  and  Canadian  National  Eailway  Co. 

Assessment  and  Taxes — Exemptions — “Charita'ble  Institution  Conducted 
on  Philanthropic  Principles  and  not  for  the  Purpose  of  Profit  or 
Gain’' — Assessement  Act,  sec.  5(9) — Railway  Young  Men’s  Christian 
Association — Appeal  from  Decision  of  Ontario  Railway  and  Muni- 
cipal Board — Power  to  Review  Finding  of  Board — Construction  of 
Statute — Noscitur  d Sociis. 

On  appeal  from  the  decision  of  the  Ontario  Railway  and  Municipal 
Board,  it  was  held  (Mulook,  C.J.O.,  and  Hodguns,  J.A.,  dissenting), 
that  the  building  and  lands  occupied  by  the  Railway  Young  Men’s 
Christian  Association  at  Capreol,  Ontario,  were  liable  to  taxation  and 
not  exempt  as  a “ charitable  institution  conducted  on  philanthropic 
principles  and  not  for  the  purpose  of  profit  or  gain,”  within  the 
meaning  of  para.  9 of  sec.  5 of  the  Assessment  Act,  R.S.O.  1914,  ch. 
195. 

The  words  “ other  charitable  institutions  ” take  their  colour  from  and 
are  limited  by  the  other  words  in  the  paragraph. 

The  Board’s  finding  upon  the  evidence  that  the  railway  company 
neither  leased  to  the  as-sociation  the  property  in  question  nor  made 
a contribution  to  the  association  for  charitable  or  philanthropic 
reasons  was  a finding  of  fact  not  open  to  review  by  the  Court. 

Per  Mtjlock,  C.J.O.,  and  Hodgins,  J.A.:— The  conclusion  of  the  Board, 

without  determining  any  controverted  question  of  fact,  that  the  evi- 
dence was  not  sufficient  to  bring  the  institution  within  the  exemp- 
tion, was  open  for  review. 

The  institution  was  founded  by  the  railway  company  and  handed  over 
to  be  operated  as  a charitable  institution  conducted  on  philanthropic 
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principles  and  not  for  the  purpose  of  profit  or  gain,  and  that  char- 
acter was  impressed  upon  it.  Its  work  and  the  way  in  which  it  had 
been  carried  on  and  in  the  appropriation  to  the  fulfilment  of  this 
purpose  of  the  funds  given  to  it  or  acquired  by  it,  brought  it  fairly 
within  the  exemption.  The  argument  “ ejusdem  generis  ” is  an  aid, 
not  an  answer,  to  this  position. 

Discussion  of  the  meaning  of  the  words  “ charitable  ” and  " philan- 
thropic ” and  review  of  the  authorities. 

Appeal  by  the  Canadian  National  Eailway  Company  and  others 
from  a judgment  of  the  Ontario  Eailway  and  Municipal  Board, 
dated  the  19th  February,  1923,  holding  the  building  and  lands 
occupied  by  the  Eailway  Young  Men’s  Christian  Association  at 
Capreol,  Ontario,  liable  to  taxation  and  not  exempt  as  a charit- 
able institution  conducted  on  philanthropic  principles  and  not 
for  the  purpose  of  profit  or  gain:”  Assessment  Act,  E.S.O.  1914, 
ch.  195,  sec.  5(9). 

March  27  and  28  and  April  7 and  8.  The  appeal  was  heard 
by  Mulock,  C.J.O.,  Magee,  Hodgins,  Ferguson,  and  Smith, 

JJ.A. 

D.  L.  McCarthy,  K.C.,  for  the  appellants,  contended  that 
the  unincorporated  association  at  Capreol  came  within  the  words 
of  the  Assessment  Act,  sec.  5(9),  as  being  properly,  upon  the 
authorities,  a charitable  institution  conducted  on  philanthropic 
principles  and  not  for  the  purpose  of  profit  or  gain.”  On  the 
facts,  he  urged  that  the  institution  was  not  conducted  for  profit 
or  gain,  and  that  the  only  possible  indirect  profit  to  the  appel- 
lants, who  subsidised  the  institution,  would  be  in  the  improved 
health  and  morale  of  their  employees ; and  that,  further,  the  bene- 
fits of  the  institution  were  participated  in  by  the  men  and  boys 
living  in  the  town  of  Capreol,  who  were  not  in  the  employ  of  the 
appellants.  It  was  the  practice  of  the  Legislature  to  grant  ex- 
emption from  taxation  to  such  associations  upon  their  incorpora- 
tion. He  referred  to  the  following  cases,  as  shewing  that,  Avhere 
a charitable  purpose  existed,  although  an  institution  might  have 
been  founded  as  a memorial,  or  for  the  benefit  of  its  membership, 
which  might  be  restricted  in  a variety  of  ways,  that  purpose  would 
be  sufficient  to  bring  the  institution  within  the  Act:  Richardson 
V.  Essex  Institute  (1-911),  208  Mass.  311;  Smith  v.  Kerr,  [1902] 
1 Ch.  774;  In  re  Foveaux,  [1895]  2 Ch.  501;  In  re  Wedgiuood, 
[1915]  1 Ch.  113. 

R.  8.  Rolertson,  K.C.,  for  the  town  corporation,  respondents, 
urged  that  the  association  was  in  no  sensb  a charitable  institution, 
find  was  admittedly  conducted  with  a view  to  profit.  Under  the 
mithority  of  Re  Tliram  Walker  cf  Sons  Ltd.  and  Toirn  of  Walker- 


63 


1924. 

Re  Town  of 
Capreol 

AND 

Canadian 
National 
Railway  Co. 


64 


ONTAEIO  LAW  REPOETS. 


[vOL. 

App.  Div.  ville  (1917),  40  O.L.E.  154,  and  Re  McIntyre  Porcupine  Mines 
^^24  Ltd.  and  Morgan  (1921),  49  O.L.E.  214,  the  finding  of  the  Board 

is  not  open  to  review  by  this  Court.  The  association  might  be 

Capbeol  said  to  be  ‘^^philanthropic,’’  but  such  an  institution  could  not  be 
Canadian  charitable In  re  Macduff,  [1896]  2 Ch.  451;  Commis- 

National  siouers  of  Income  Tax  v,  Pemsel,  [1891]  A.C.  531;  lu  re  Clark's 
Railway  Co.  (1875),  1 Ch.  D.  497. 

McCarthy,  K.C.,  in  reply,  distinguished  the  cases  cited  for  the 
respondents. 

September  13.  Ferguson^  J. A. : — I agree  with  the  Board  appealed 
from  in  the  finding  that  the  railway  company  neither  leased  to  the 
Young  Men’s  Christian  Association  the  property  for  which  exemp- 
tion is  now  sought  nor  made  a contribution  to  the  association  for 
charitable  or  philanthropic  reasons,  and  I think  this  finding  is  not 
open  to  review  by  this  Court:  Re  Hiram  Walker  & Sous  Ltd. 

and  Town  of  Walkerville,  40  O.L.E.  154;  Re  McIntyre  Porcupine 
Mines  Lid.  and  Morgan,  49  O.L.E.  214.  I am  of  the  opinion 
that  the  evidence  establishes  that  the  moneys  collected  by  the 
association  from  its  members,  boarders,  and  lodgers,  and  received 
from  the  appellants,  were  an  adequate  return  to  the  appellants 
and  the  association  for  the  lodging,  accommodation,  and  ser- 
vices rendered  by  the  association,  and  that  the  accommodation, 
lodging,  and  services  were  not  offered,  given,  or  rendered  as  chari- 
ties and  were  not  received  or  accepted  as  such : this,  I think,  is  the 
meaning  and  effect  of  the  evidence  and  of  the  Board’s  finding,  a find- 
ing of  fact  by  the  Board  which  we  must,  I think,  accept. 

The  appellants  seek  exemption  under  para.  9 of  sec.  5 of  the 
Assessment  Act,  R.S.O.  1914,  ch.  195.  Section  5 reads: — 

5.  All  real  property  in  Ontario  and  all  income  derived  either 
within  or  out  of  Ontario  by  any  person  resident  therein,  or  received 
in  Ontario  by  or  on  behalf  of  any  person  resident  out  of  the  same, 
shall  be  liable  to  taxation,  subject  to  the  following  exemptions : — 

9.  Every  industrial  farm,  house  of  industry,  house  of  refuge, 
orphan  asylum,  and  every  boys’  or  girls’  or  infants’  home  or  other 
charitable  institution  conducted  on  philanthropic  principles  and 
not  for  the  purpose  of  profit  or  gain,  and  every  house  belonging  to  a 
company  for  the  reformation  of  offenders,  and  the  land  belonging  to 
or  connected  with  the  same ; but  not  when  occupied  by  a tenant  or 
lessee.” 

The  Young  Men’s  Christian  Association  may  be  a charitable 
institution  conducted  on  philanthropic  principles  within  the  mean- 
ing of  many  of  the  cases  cited,  but  the  .question  we  have  to  deter- 
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mine  is,  Is  it  such  an  institution  within  the  meaning  of  the 

section  In  my  opinion,  the  words  other  charitable  institution 

conducted  on  philanthropic  principles  and  not  for  the  purpose  of 
profit  or  gain^'  take  their  colour  from  and  are  limited  by  the  other 
words  of  the  section  in  which  the  words  we  are  called  upon  to  inter- 
pret are  used:  Maxwell^  Interpretation  of  Statutes,  6th  ed.,  pp. 
574-602. 

With  deference  to  those  who  take  a different  view,  my  opin- 
ion is  that  an  inquiry  as  to  what  constitutes  a charitable  institu- 
tion generally  is  beside  the  question  we  have  to  determine;  for, 
as  I see  it,  the  question  for  our  determination  is : Is  the  Young 
Men’s  Christian  Association  a charitable  institution  and  also  in 
the  class  of  charitable  institutions  indicated  by  the  institutions 
specifically  mentioned  in  the  section?  Eeading  the  general  words 
of  the  section  in  the  colour  and  light  of  the  words  with  which 
they  are  associated,  and  the  evidence,  I am  of  the  opinion  that 
the  appellants  and  the  association  they  represent  are  not  within 
the  class  of  institutions  indicated  by  the  institutions  named  in 
para.  9 of  sec.  5 of  the  Assessment  Act. 

I would,  for  these  reasons,  dismiss  the  appeal. 

Magee  and  Smith,  JJ.A.,  agreed  with  Ferguson,  J.A. 

Hodgins,  J.A. : — This  Court,  on  the  19th  Febru^y,  1923, 
had  dismissed  the  appeal  of  the  railway  company,  who  claimed 
this  exemption  upon  the  ground  that  the  lands  on  which  the 
building  stood  were  “ railway  lands.”  Leave  was,  however,  given 
to  the  appellants  to  adduce  further  evidence  before  the  Board 
tending  to  shew  that  the  institution  was  charitable  and  conducted 
as  described  in  the  Act.  Evidence  was  subsequently  given,  and 
the  Board’s  decision  against  the  exemption  is  now  appealed  from. 
Both  appellants  and  respondents  agree  that  no  question  of  prac- 
tice is  to  be  raised,  but  that  judgment  shall  be  given  as  if  the 
appeal  of  these  who  were  or  should  be  assessed  was  properly  be- 
fore this  Court. 

In  Re  Hiram  Walker  & Sons  Ltd.  and  Town  of  Walkerville, 
40  O.L.E.  154,  and  in  Re  McIntyre  Porcupine  Mines  Ltd.  aiiS 
Morgan,  49  O.L.E.  214,  the  limited  right  of  appeal  from  the  Ontario 
Eailway  and  Municipal  Board  was  considered.  The  view  there 
taken  is  in  line  with  that  of  Denman,  J.,  in  Blake  v.  Mayor  of 
London  (1886),  18  Q.B.D.  437,  at  p.  445;  of  Pollock,  B.,  in 
Governors  of  Charterhouse  School  v.  Lamarque  (1890),  25  Q.B.D. 
121,  at  p.  126;  and. of  the  late  Lord  Sterndale,  M.E.,  in  Bedford 
College  v.  Guest,  [1920]  2 K.B.  278,  at  pp.  282,  283.  Applying 
these  cases,  it  is  evident  that  (1)  the  proper  definition  in  point  of 
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law  of  the  words  other  charitable  institutions  ’’  conducted  as 
described  in  the  Act,  (2)  and  the  question  whether  the  facts 
established  before  or  found  by  the  Board  bring  the  institution 
within  that  definition,  are  the  only  matters  on  which  an  appeal 
will  lie  to  this  Court. 

But,  while  it  is  not  within  our  province  to  review  any  finding 
of  fact  by  the  Board,  yet  if  the  Board  has,  without  determining 
any  controverted  questions  of  fact,  decided  that  the  evidence  before 
them  is  not  sufficient  to  bring  the  institution  within  the  exemp- 
tion, that  conclusion  is  open  for  revision  here.  Charles,  J.,  sit- 
ting in  the  Queen’s  Bench  Divisional  Court,  when  dealing  with 
the  words  charity  school,”  under  an  exemption  given  by  48  Geo. 
III.  ch.  55,  in  these  words,  any  hospital,  charity  school,  or  house 
provided  for  the  reception  or  relief  of  poor  persons,”  said  (in 
Southwell  V.  Governors  of  Royal  Holloway  College,  [1895]  2 Q.B. 
487,  at  p.  495) 

The  facts  of  the  case  must  first  be  ascertained,  and  then  the 
question  of  law  arises  whether  those  facts  bring  the  particular 
hospital  or  school  whose  liability  is  under  consideration  within 
the  exemption  clause.  The  question,  then,  to  be  determined  is, 
what  is  the  character  of  Holloway  College?  Can  it  be  said  to  be, 
taken  as  a whole,  a charity  school?” 

The  (apinion  of  the  Board  is  in  part  as  follows : — 

The  respondent,  as  shewn  abundantly  throughout  the  evi- 
dence, erected  and  in  part  has  since  maintained  the  building, 
whose  assessment  is  in  question  here,  for  the  purpose  of  affording 
its  employees  healthful  and  wholesome  living  conditions  which 
had  been  theretofore  lacking  in  Capreol.  So  far  from  regarding 
the  enterprise  as  a charitable  institution  conducted  on  philan- 
thropic principles  and  not  for  the  purpose  of  profit  or  gain,  the 
respondent  at  the  hearing  made  no  secret  that  it  expected  a sub- 
stantial return  on  its  expenditure  in  the  improved  morale  and 
physique  of  its  men,  which  would  bear  fruit  in  increased  efficiency 
in  the  operation  of  its  railway  system,  which  meant  a monetary 
return  to  the  company. 

Neither  does  a consideration  of  the  character  and  method 
of  the  business  carried  on,  on  the  premises  in  question,  lead  to 
the  conclusion  that  the  building  falls,  within  the  class  of  proper- 
ties that  should  be  exempt  from  taxation,  and  which  are  defined 
in  specific  and  general  terms  in  the  statute. 

A perusal  of  the  treasurer’s  reports — exhibits  3 and  4 — dis- 
closes that,  with  the  exception  of  the  subsidy  of  some  $1,800  a 
year  from  the  Canadian  National  Railway,  the  revenue  of  the 
assessed  occupant — the  R.  R.  Y.  M.  C.  A. — was  received  in  return 
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for  services  rendered  by  such  occupant,  and  those  sei  vices  were 
not  rendered  in  the  way  of  charity,  nor — the  Board  ventures  to 
affirm — would  the  recipients,  or  the  greater  part  of  them,  have 
accepted  the  services  as  by  way  of  charity.’’ 

A further  reason  is  given  by  the  Board,  namely,  that  it  is  the 
practice  of  the  Legislative  Assembly  to  give  local  associations 
exemption  by  statute,  as  evidenced  by  the  invariable  ^ffinclusion 
in  an  Act  incorporating  a local  Young  Men’s  Christian  Associa- 
tion of  a provision  ” exempting  the  building  and  lands  thereof  as 
long  as  they  were  occupied  and  used  for  the  purposes  of  the  associ- 
ation. This  was  deemed  by  the  Board  to  shew  that  the  general 
words  in  para.  9 do  not  apply  in  this  case. 

From  the  above  it  will  be  seen  that  the  Board  has  based  its  con- 
clusions largely  upon  two  things : one,  the  motive  of  the  railway 
company  to  improve  the  morale  and  physique  of  its  employees  in 
order  that  by  their  increased  efficiency  the  company  would  indirectly 
derive  some  benefit  financially ; and  the  other,  that,  while  the  invari- 
able practice  of  the  Legislature  is  to  exempt  property  occupied 
and  used  for  purposes  of  Young  Men’s  Christian  Associations 
when  incorporating  them,  it  has  not  specifically  exempted  this 
building.  These  conclusions  do  not  in  any  way  involve  the  deter- 
mination of  any  question  of  fact,  being  merely  inferences  drawn 
by  the  Board  from  the  evidence  before  it;  I think  that  when  ex- 
amined they  will  be  found  to  have  no  real  bearing  upon  what  has 
to  be  decided,  namely,  whether  the  purpose,  character,  and  opera- 
tion of  this  institution,  when  examined,  come  within  the  exemp- 
tion clause.  The  board  treats  that  operation  and  character  as 
that  of  a business  and  as  such  not  exempt,  but  makes  no  specific 
finding  of  fact  supporting  this  conclusion. 

There  is  no  doubt  that  the  motive  for  the  establishment  of 
this  institution  was  found  in  the  lack  of  decent  sleeping  or  hous- 
ing accommodation  in  the  village  of  Capreol,  and,  in  the  absence 
of  any  sort  of  occupation  or  recreation  provided  for  the  railway 
men  there,  to  take  the  place  of  the  pool-room  or  the  street.  It 
may  well  be  admitted  that  the  railway  company  expected  physical 
and  moral  results  which  would  undoubtedly  increase  the  effici- 
ency and  usefulness  . of  the  men  in  the  railway  service — results 
quite  compatible  with  the  legal  conception  of  a charitable  institu- 
tion: see  Ee  Estlin  (infra)  and  Re  City  of  Ottawa  and  Grey  Nuns 
(infra).  But,  whatever  the  impulse  was,  whether  purely  charitable 
or  merely  selfish,  or  founded  on  business  experience,  it  makes  little 
difference  if  in  fact  this  institution,  which  was  established  and 
operated  in  pursuance  thereof,  is  one  such  as  is  described  in  the 
Assessment  Act.  This  view  is  well  expressed  in  Richardson  v. 
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Essex  Institute,  208  Mass.  311,  when  dealing  with  a gift  by  will 
of  a house  and  contents.  The  Court  said  (pp.  317,  318)  ; — 

But  while  the  motive  of  the  gift  was  no  doubt  the  establish- 
ment of  ^ a memorial  to  the  family  of  Nathaniel  Ropes,^  we  can- 
not say  that  the  manner  in  which  the  purpose  was  to  be  carried 
into  effect  did  not  impress  upon  the  gift  the  character  of  a chari- 
table use.  The  mere  fact  that  a charity  is  .also  intended  as  a 
private  memorial  does  not  impair  its  public  character  or  legal 
validity  . . . and  we  do  not  see  how  it  can  be  said  that  the 

gift  in  this  case  was  not  for  educational  and  other  purposes  com- 
ing within  the  scope  of  what  constitutes  a public  charity  though 
the  motive  in  making  it  was,  as  already  observed,  to  establish  a 
perpetual  memorial  to  the  Ropes  family.” 

Nor  do  I think  that,  because  it  is  the  invariable  practice  of 
the  Legislature  to  exempt  Young  Men’s  Christian  Association 
buildings  and  lands  whenever  a local  branch  is  incorporated,  that 
is  any  reason  for  holding  that  this  institution,  which  is  not  incor- 
porated, and  therefore  not  specifically  exempted,  cannot  have  the 
benefit  of  the  general  Act.  It  is  rather  an  argument  on  the  other 
side,  for  it  would  seem  to  follow  that  it  should  be  free  of  taxation 
if  its  character  and  operation  are  such  as  the  Legislature  has  been 
in  the  habit  of  exempting. 

The  evidence  summarised  seems  to  establish  the  following 
facts : On  the  11th  February,  1921,  the  railway  company  agreed 

in  writing  with  the  National  Council  of  the  Young  Men’s  Chris- 
tian Association  to  supply  at  Capreol  a building  with  suitable 
equipment,  to  repair,  maintain,  and  insure  it,  to  provide  fuel, 
water,  and  light  free  of  charge,  and  to  pay  the  association  $150  a 
month  towards  its  upkeep.  The  association  agreed  to  appoint  a 
local  secretary  to  have  general  charge  of  the  operation  of  the 
institution  and  to  provide  suitable  accommodation  in  the 
building  for  its  own  members  and  for  employees  of  the 
railway,  to  pay  a yearly  rent  of  $1,  to  repair,  except  ordi- 
nary wear  and  tear,  and  to  furnish  the  company  with  a monthly 
report  of  the  work  accomplished  and  of  the  earnings  and  expenses. 
It  agreed  to  use  the  building  and  premises  only  as  a branch  of  the 
association,  and  if  the  branch  were  closed  the  agreement  was  to 
come  to  an  end,  otherwise  it  was  to  continue  for  five  years  from 
the  21st  September,  1921.,  The  recital  in  the  agreement  is,  It 
has  been  deemed  expedient  for  the  well-being  and  benefit  of  the 
community  to  establish  a branch  ” in  Capreol. 

The  operation  of  the  institution  may  be  thus  described.  The 
General  Young  Men’s  Christian  Association  has  what  it  calls  a 
fourfold  programme:  (1)  religious  and  spiritual  work,  (2) 
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physical  work,  (3)  social  work,  (4)  educational  work.  To  carry  App.  Div. 
on  this  programme  it  appoints,  as  stipulated  in  the  agreement,  a 
local  secretary  who  has  the  management  of  the  institution  in  co- 
operation  with  the  citizens  of  Capreol,  who  are  represented  on  the  Capreol 
Board,  the  only  relationship  with  the  National  Association  being 
through  the  secretary.  The  local  board,  constituted  as  described,  Nationax 
co-operates  with  the  secretary  in  the  work  and  supervises  it  from  Railway  Co. 
time  to  time,  while  the  parent  association  is  in  general  touch,  Hodgiiis,.J.A. 
through  conferences  with  the  secretary,  with  the  policy  and  activi- 
ties of  the  branch,  and  assists  it  by  sending  visitors  to  address 
meetings  from  time  to  time.  No  profit  or  gain  is  made  by  the 
operation  of  the  institution,  and  nothing  is  paid  either  to  the  rail- 
way company  or  to  the  parent  association,  and  all  money  received 
has  been  required  and  applied  for  carrying  on  the  work  in  Cap- 
reol. The  fact  that  there  is  a small  balance  on  the  credit  side 
at  the  end  of  the  years  1922  and  1923  is  merely  the  result  of  inabil- 
ity to  calculate  exactly  in  advance  the  fees  and  charges  so  as  to 
correspond  precisely  with  the  cost  of  providing  the  facilities  used. 

The  work  done  is  not  confined  to  railwaymen,  but  extends  to 
people  and  boys  living  in  Capreol.  The  members  pay  fees,  which, 
with  the  railway  contribution,  allow  the  dormitory  accommodation, 
the  sports,  reading-room,  writing-room,  billiard-room,  and  howling- 
alleys,  to  be  provided  and  operated.  These  are  supplied  at  cost, 
and  the  members  are  entitled  to  certain  privileges  which  a non- 
member does  not  have.  The  sleeping  accommodation,  36  rooms 
with  56  beds  and  shower-baths,  is  primarily  for  the  railwaymen, 
who  form  50  to  75  per  cent,  of  the  transient  visitors,  but  is  avail- 
able to  others  who  apply.  There  is  also  a small  hospital,  which 
is  used  by  outsiders,  and,  among  other  things,  a club  for  boys  who 
are  not  railway  employees.  In  short,  the  institution  is  conducted 
like  every  other  branch  of  the  Young  Men’s  Christian  Association, 
and  co-operates  with  the  churches,  who  join  with  it  in  using  the 
rooms  for  lectures  of  an  educational  character,  as  well  as  religi- 
ous services.  Wlhile  inviting  people  to  become  members,  it  throws 
its  facilities  open  to  the  whole  community  in  Capreol.  Meetings 
of  an  educational  nature,  taking  up  instruction  in  public  speak- 
ing, and  first  aid,  together  with  other  activities,  including  bathing 
facilities,  and  use  of  the  reading-room,  are  apparently  of  a kind 
beneficial  to  the  community  at  large. 

The  railway  superintendent  at  Capreol,  Mr.  Goade,  and  the 
National  Eailway  agent  there,  Mr.  Eobinson,  both  gave  evidence. 

They  express  strong  opinions  that  this 'establishment  has  had  a 
marked  effect  on  the  community  for  good,  and  that  there  was  no 
possibility  of  the  railway  company  making  any  profit,  nor  any 
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App.  Div..  intention  so  to  do;  and  they  assert  that  no  profit  had  been  made. 

^^924  The  whole  foundation  for  the  statement  made  by  the  Board  that 
Re  To™  of  expected  and  received  was  a monetary  return  ” is  w^hat 

Oapreol  appears  in  their  evidence : There  is  no  direct  finaiicial  return 

Canadian  railway  company;  there  is  an  indirect  return  such  as  I 

National  have  explained  before:  that  is,  it  improves  the  morale  of  the 
Railway  Co. 

Hodgins,  J.A,  Q.  Is  there  any  indirect  or  direct  financial  return  to  the 

railway  company? 

A.  No,  there  is  not. 

“ Q.  No  indirect? 

A.  Yes,  there  is  an  indirect.^^ 

This  is  a totally  different  thing  from  what  the  statute  means 
when  it  speaks  of  profit  or  gain,^^  and  the  evidence  quoted,  and 
what  precedes  it,  leaves  no  doubt  that  the  witness  intended  to 
express  that  difference. 

There  is  here  a declaration,  set  out  in  the  agreement  which  I 
have  mentioned,  that  this  institution  was  established  for  a public 
purpose  which  is  impressed  upon  it,  and  if  that  is  a charitable 
purpose  then  it  determines  the  character  of  the  institution. 

In  Little  v.  City  of  Newhuryport  (1912),  210  Mass.  414,  the 
Young  Men’s  Christian  Association,  whose  objects,  organisation, 
and  methods  were  identical  with  those  in  this  case,  was  held 
exempt  as  being  within  the  words  benevolent  or  charitable  insti- 
tution.” 

In  Smith  v.  Kerr,  [1902]  1 Ch.  774,  where  the  status  of  Clif- 
ford’s Inn  was  in  question,  Collins,  M.R.,  at  p.  780,  says : — 

Here  is  a public  purpose  for  which  it  may  he  the  members  of 
the  Inn  themselves  have  raised  a contribution.  But  they  them- 
selves and  the  grantors  between  them  joined  in  acquiring 
and  granting  this  land  for  a charitable  purpose,  and  therefore 
it  becomes  fixed  with  a trust  for  a charitable  purpose ; ...  it 

bears  on  the  face  of  the  grant  itself  an  assertion  that  that  is  the 
primary  purpose,  and  that  primary  purpose  is  not  defeated  because 
there  are  incident  thereto  certain  emoluments  and  advantages 
received  by  the  people  who  have  to  carry  out  the  trust.” 

The  question  remains : is  this  establishment  a charitable  insti- 
tution ” within  the  meaning  of  the  Act  ? A consideration  of  the 
cases  in  which  the  meaning  of  this  word  has  been  debated  in  Eng- 
land, Canada,  and  the  United  States,  has  convinced  me  that  the 
meaning  which  is  attached  to  charitable  ” in  law  is  wide  enough 
to  comprehend  this  particular  organisation. 

In  the  case  of  Commissioners  of  Income  Tax  v.  Pemsel,  [1891] 
A.C.  531,  charity  ” is  said  to  comprise  in  its  legal  sense  four 
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principal  divisions : the  relief  of  poverty ; the  advancement  of  edu-  ^-pp.  Div. 
cation;  the  advancement  of  religion;  and  other  purposes  beneficial  W24. 

to  the  community^  not  falling  under  any  of  the  preceding  heads.  ^ 

“ The  trusts  last  referred  to/’  says  Lord  Macnaghten,  are  not  Cap:^ol 
the  less  charitable  in  the  eye  of  the  law,  because  incidentally  they 
benefit  the  rich  as  well  as  the  poor,  as  indeed,  every  charity  that  Nation ax 
deserves  the  name  must  do  either  directly  or  indirectly.”  Railway  Co. 

The  argument  of  Sir  E.  Clarke,  S.-G.,  in  that  case  was  that  Hodgins,  J.A. 
there  was  nothing  in  the  trust  deed  shewing  an  intention  to  relieve 
poor  heathen  but  to  spread  Moravian  doctrine  among  heathens  indis- 
criminately, and  that  such  a purpose  may  be  public  spirited, 
pious,  kindly,  benevolent;  but  it  is  not  charitable  in  the  ordinary, 
natural,  and  proper  use  of  the  word.”  This  view  was  not  adopted 
by  the  House,  which  held  (per  Lords  Watson,  Herschell,  Mac- 
naghten,  and  Morris,  with  Halsbury,  L.C.,  and  Lord  Bramwell, 
dissenting),  that  the  words  “charitable  purposes”  in  the  Act 
were  not  restricted  to  the  meaning  of  relief  of  poverty,  but  must 
be  construed  according  to  the  legal  and  technical  meaning  given 
to  those  words  by  English  law. 

Halsbury’s  Laws  of  England,  vol.  4,  p.  105,  in  a passage  taken 
from  Lord  Halsbury’s  judgment  in  the  Pemsel  case,  lays  it  down 
that  the  objects  enumerated  in  the  statute  of  Elizabeth  (43  Eliz. 
ch.  4)  and  all  others  “ within  its  spirit  and  intendment  ” are 
charitable  in  a legal  sense.  Gray,  J.,  in  Jackson  v.  Phillips  (1867), 

96  Mass  539,  speaking  of  the  same  statute,  considers  those  purposes 
to  be  charitable  which  are  “ within  the  principle  and  reason  of 
it.”  Ohitty,  J.,  in  In  re  Fovemx,  [1895]  2 Ch.  at  p.  504,  uses 
the  word  “analogous,”  to  describe  the  additions  made  to  what  is 
recited  in  that  statute  by  later  decisions.  FitzGibbon,  L.J.,  in  In 
re  Cranston,  Wehb  v.  Oldfield,  [1898]  1 I.R.  431,  446,  defines  a 
legal  charity  thus  : — 

“ The  essential  attributes  of  a legal  charity  are,  in  my  opinion, 
that  it  shall  be  unselfish — i.e.  for  the  benefit  of  other  persons 
than  the  donor — that  it  shall  be  public,  i.e.  that  those  to  be  bene- 
fited shall  form  a class  worthy,  in  numbers  or  importance,  of  con- 
sideration as  a public  object  of  generosity,  and  that  it  shall  be 
philanthropic  or  benevolent — i.e.  dictated  by  a desire  to  do  good.” 

He  adds  that  he  cannot  “ reconcile  the  cases  by  anything  short 
of  adopting  the  principle  that  any  gift  which  proceeds  from  a 
philanthropic  or  benevolent  motive,  and  which  is  intended  to 
benefit  an  appreciably  important  class  of  our  fellow-creatures 
(including,  under  decided  cases,  animals),  and  which  will  confer 
a supposed  benefit'  without  contravening  law  or  morals,  will  be 
^ charitable.’  ” 


72  ONTARIO  LAW  REPORTS.  [vol. 

App.  Div.  Other  cases  illustrate  what  may  be  a charity  or  a charitable 
1924.  institution. 

— — In  order  to  be  a charitable  purpose  it  must  be  directed  to  the 

Capreol  benefit  of  the  community  or  a section  thereof,  as  it  is  not  neces- 
AND  gary  that  it  should  be  for  the  benefit  of  every  man,  woman,  and 
National  child  thereof:  Attorney-General  v.  Lawes  (1849),  8 Hare  32,  41. 
Railway  Co.  institution  is  established  for  the  sole  use  and  benefit 

Hodgins, J. A.  of  its  members,  it  is  not  charitable:  In  re  Claris  Trust,  1 Ch. 
D.  497 ; Cunnach  v.  Edwards,  [1896]  2 Ch.  679. 

The  following  purposes  have  been  held  to  be  charitable,  namely, 
promoting  public  morality  {In  re  Wedgwood,  [1915]  1 Ch.  113)  ; 
tending  to  the  benefit  of  the  community  {In  re  Foveaux,  a7ite, 
and  Re  Estlin  (1903),  89  L.T.R.  88)  ; the  preservation  of  historic 
lands  and  buildings  for  the  benefit  of  the  nation  {In  re  V err  all, 
[1916]  1 Ch.  100)  ; for  the  promotion  of  education,  literature, 
science,  or  the  fine  arts  {per  Lord  Herschell  in  Commissioners  of 
Inland  Revenue  v.  Scott,  [1892]  2 Q.B.  152,  156). 

I think  it  may  well  be  concluded  that  the  word  charitable 
must  be  construed  in  a wide  sense  and  as  including  purposes  for 
the  benefit  of  the  community  or  a section  of  it,  and  not  as  restricted 
to  the  idea  that  it  depends  on  the  poverty  of  its  beneficiaries.  And 
I further  conclude  that,  in  the  section  now  being  considered,  that 
meaning  is  distinctly  indicated  by  the  description  of  the  institu- 
tions which  are  found  in  the  same  paragraph^  R.S.O.  1914,  ch.  195, 
sec.  5(9),  which  is  as  follows: — 

Every  industrial  farm,  house  of  industry,  house  of  refuge, 
orphan  asylum  and  every  boys’  or  girls’  or  infants’  home  or  other 
charitable  institution  conducted  on  philanthropic  principles  and 
not  for  the  purpose  of  profit  or  gain.” 

The  institutions  mentioned  in  that  subsection  are  of  the  same 
class  as  those  mentioned  in  the  statute  of  Elizabeth  as  charit- 
able. It  will  be  seen  that  industrial  farms  are  provided  for  in 
R.S.O.  1914,  ch.  292;  Houses  of  Refuge,  by  chs.  289,  290,  and  291; 
while  refuges,  orphanages,  and  boys’,  girls’,  and  infants’  homes  are 
recognised  and  subsidised  by  ch.  300,  which  deals  with  hospitals  and 
charitable  institutions,”  and  they  are  further  included  in  the 
words  charities  ” in  ch.  301,  the  Prisons  and  Public  Charities 
Inspection  Act.  Industrial  farms  and  refuges  are  correctional 
institutions  and  are  supported  in  the  same  way  as  gaols.  These 
are  within  the  preamble  of  the  statute  43  Eliz.  ch.  4,  the  relief, 
stock  or  maintenance  for  houses  of  correction :”  Houses  of  Refuge 
are  for  poor  and  indigent  persons  who  may  be  required  to  do  work, 
people  without  means  able  to  work,  but  who  do  not  work,  persons 
with  some  means  (sec.  12,  subsec.  3),  and  feeble-minded  persons. 
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The  relief  of  aged,  impotent  and  poor  people  is  also  men- 
tioned in  that  preamble.  The  municipality  and  the  Government 
support  these  institutions.  As  to  orphan  asylums  and  boys/  girls/ 
and  infants^  homes,  these  are  treated  as  charitable  institutions, 
and  their  function  is  primarily  to  care  for  orphaned,  poor  or  des- 
titute children.  The  expression  covering  these  in  the  preamble  is 
the  education  and  preferment  of  orphans.’^ 

The  importance  of  the  mention  of  these  institutions,  in  deal- 
ing with  the  construction  of  para.  9,  lies  in  this,  that  they  are 
clearly  charitable  under  the  statute  of  Elizabeth,  and  also  that 
the  paragraph  of  our  statute  contains  the  word  other  preced- 
ing charitable  institution.’’  Its  presence  suggests  that  the 
other  ” institutions  are  charitable  in  the  sense  of  the  statute 
of  Elizabeth.  It  was  the  absence  of  this  word  which,  in  the 
speeches  of  Lord  Halsbury  and  Lord  Bramwell,  was  used  to  justify 
their  dissent  in  the  Pemsel  case.  The  argument  '‘ejusdem  gener-is’" 
is  therefore  an  aid,  not  an  answer,  to  this  position. 

The  fact  that  in  other  paragraphs  exemption  is  given  to  public 
educational  institutions,  seminaries  of  learning  maintained  for 
philanthropic,  religious,  or  educational  purposes,  public  hospitals, 
public  squares  and  parks,  children’s  aid  societies,  and  lands  for  the 
erection  of  exhibition  buildings,  does  not  cut  down  the  general 
words  of  the  paragraph  in  question.  It  is  true  that  these  institu- 
tions, or  some  of  them,  might  be  included  under  the  general  words 
as  “ other  charitable  institution,”  but  this  is  not  considered  as  of 
much  significance  nor  decisive  in  any  way.  See  per  Lord  Herschell 
in  the  Pemsel  case  and  in  Commissioners  of'  Inland  Revenue  v. 
Pcott,  [1892]  2 Q.B.  152,  at  p.  165. 

But  in  dealing  with  the  character  of  this  institution,  it  is  to  be 
noted  that  the  description  in  the  Assessment  Act  is  not  confined 
to  the  word  charitable.”  It  must  be  one  conducted  on  philan- 
thropic principles  and  not  for  the  purpose  of  profit  or  gain.  This 
greatly  enlarges  the  elements  the  possession  of  which  may  be  urged 
to  gain  exemption.  It  widens  the  field  of  operation  and  gives  to 
the  expression  charitable  institution  ” a much  more  extensive 
meaning  and  purpose  than  if  not  so  amplified  or  extended. 

This  is  very  clear  when  the  cases  are  considered  in  which  simi- 
lar expressions  have  been  found  associated  with  the  word  “ char- 
itable ” in.  defining  the  purposes  for  which  institutions  have  been 
established  or  to  which  bequests  or  endowments  are  to  be  devoted. 

It  is  not  without  signficance  that  tlie  expression  used  in  sec. 
5(9)  of  the  Assessment  Act  is  again  found  in  the  Assessment 
Amendment  Act,  1922,  12  & 13  Geo.  V.  ch.  78,  sec.  3 (Out., 
1922),  where  exemption  from  taxation  was  extended  to  the  income 
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Ap^iv.  arising  from  any  gift  or  bequest  to  any  charitable  institution  con- 
1924.  ducted  on  philanthropic  principles  and  not  for  the  purpose  of  profit 
Re  of  ^ public  hospital  receiving  aid  under  the  Hospitals  and 

Capeeol  Charitable  Institutions  Act.^^ 

Oan^ian  illustrating  the  influence  of  the  expression  ^^philanthropic” 

Raelway'Sd  ''  charitable,”  the  following  cases  are  instructive : — 

In  In  re  Macduff,  [1896]  2 Ch.  451,  Lindley,  L.J.,  in  discus-, 

Hod:gms,J.A.  sijig  a bequest  of  money  for  some  one  or  more  purposes,  chari- 
table, philanthropic  or — said  (p.  464)  : — 

W e can  suggest  purposes  which  might  be  philanthropic  and 
not  charitable  — purposes  indicating  goodwill  to  rich  men  to  the 
exclusion  of  poor  men.  Such  purposes  would  be  philanthropic  in 
the  ordinary  acceptation  of  the  word  — that  is  to  say,  in  the  wide, 
loose  sense  of  indicating  goodwill  towards  mankind  or  a great  por- 
tion of  them ; but  I do  not  think  they  would  be  charitable.” 

Rigby,  L.J.,  expressed  this  view  (p.  471)  : — 

So  we  get  to  the  conclusion  that  the  word  ^ philanthropy  ^ 
may  include  — not  cases  of  a totally  exceptional  character,  but 
cases  of  a very  wide  class  indeed,  and  numerous  cases  which  would 
be  within  the  popular  meaning  of  philanthropic,  and  would  have 
nothing  to  do  with  charity.” 

In  In  re  Eades,  [1920]  2 Ch.  353,  356,  Mr.  Justice  Sargant 
(now  Lord  Justice)  makes  certain  remarks  which  are  illuminative, 
having  regard  to  the  language  of  our  statute : — 

But  is  this  gift  confined  by.  the  language  of  the  will  to  objects 
that  are  necessarily  ^ charitable,^  in  the  technical  sense  of  that  term  ? 
The  word  ^ philanthropic  ^ by  itself  is  undoubtedly  too  wide,  and 
to  render  the  gift  good,  one  must  hold  that  every  object  of  the 
gift  should,  in  addition  to  the  qualification  of  being  philan- 
thropic,^ have  the  further  qualification  of  being  either  ^ religious  ^ 
or  ^ charitable,’  or  both.” 

This  and  other  judgments  also  deal  with  the  fourth  class, 
which  under  the  statute  of  Elizabeth  is  comprised  under  the  head 
of  charity,”  as  mentioned  by  Lord  Macnaghten  in  Commis- 
sioners of  Income  Tax  v.  Pemsel,  [1891]  A.C.  531,  at  p.  583, 
namely,  trusts  far  other  purpose  beneficial  to  the  community, 
not  falling  under  any  of  the  preceding  heads.”  These  do  not 
include  all  purposes  of  public  utility,  without  restriction,  as 
charitable. 

The  decisions  which  I have  set  out  above,  coupled  with  In  re 
Best,  [1904]  2 Ch.  354,  and  Caldwell  v.  Caldwell,  in  the  House  of 
Lords  (1921),  91  L.J.  (P.C.)  95,  where  the  words  were  charitable 
and  benevolent,”  establish — when  properly  applied — that  where  the 
words  charitable  and  philanthropic  ” are,  as  here,  found  together 
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as  part  of  the  description  of  an  institution,  then  it  must  possess  Apy.  Div. 
both  qualifications,  and,  in  addition  to  being  charitable,  must  be  1924. 
conducted  “ for  promoting  the  happiness  of  mankind,’^  a definition 
of  philanthropic  ” which  Rigby,  L.J.,  adopts  as  most  comprehen-  Capreol 
sively  expressing  its  meaning.  Any  other  conclusion  would  lead  to 
the  result  that  if  the  institution  was  conducted  on  philanthropic  National 
principles,  that  is,  principles  which  indicate  and  promote  good- 
will  to  mankind  or  promote  its  happiness,  or  are  of  such  a nature  Hodgins,  J.A. 
as  to  be  beneficial  to  the  community,  it  could  not  be  a charitable 
institution,  and  the  statute  would  involve  a contradiction  in 
terms.  I cannot  construe  this  statute  so  as  to  produce  that 
result.  The  words  of  the  statute  apply  to  an  institution  which, 
while  charitable  in  the  legal  sense,  is  to  be  conducted  upon  prin- 
ciples which  go  far  beyond  that  definition,  wide  as  it  is,  and  allow 
great  latitude  in  its  operation  and  effect. 

There  remain  to  be  considered  some  objections  founded  upon 
the  fact  that  the  institution  has  members  who  enjoy  privileges 
not  extended  to  non-members,  such  as  a lesser  tariff  and  priority 
in  regard  to  accommodation,  and  because  the  institution  is  sup- 
ported not  by  purely  charitable  gifts,  but  partly  by  the  railway 
company  and  partly  by  fees  charged  for  various  privileges.  In 
Be  Ottawa  Young  Mens  Christian  Association  and  City  of 
Ottaiva  (1913),  29  O.L.R.  582,  at  p.  583,  Meredith,  C.J.O.,  said; — 

Upon  the  hearing  before  the  Board,  it  was  shewn  that  members 
of  other  associations  and  occasionally  visiting  relatives  or  friends 
of  members  were  admitted  to  these  privileges. 

It  is  clear,  I think,  that  this  practice  does  not  disentitle  the 
respondent  to  the  exemption  provided  for  by  its  Act  of  incorpora- 
tion. The  members  of  other  associations  who  were  admitted  to 
these  privileges  became  what  is  termed  in  club  parlance,  privi- 
leged members,  and  therefore  members  for  the  time  being  of  the 
association,  but  not  having,  in  some  cases  at  least,  all  the  rights 
and  privileges  of  a full  member.  The  association  is  essentially  a 
club,  and  its  practice  in  this  respect  does  not  differ  from  that  of 
clubs  generally. 

Apart  from  this  aspect  of  the  case,  I find  nothing  in  the  Act 
of  incorporation  which  limits  the  field  of  the  association's  activi- 
ties to  young  men  who  are  members  of  it;  but  that  which  it  is 
claimed  has  the  effect  of  disentitling  it  to  exemption  is,  in  my 
opinion,  well  within  the  powers  of  the  association.’’ 

In  Blake  v.  Mayor  of  London,!^  Q-  B.  D.  437,  Denman,  J., 
says  (p.  445)  : hospital  would  not  be  the  less  entitled  to  the 

exemption  because  certain  fees  were  tdken  from  rich  persons  who 
chose  to  take  the  benefit  of  the  hospital.” 
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App.  Div.  In  Re  Estlin  (mte)  Kekewich^  J.,  held  a bequest  good  as  being 
charitable  because  it  was  beneficial  to  the  community,  although  it 
— provided  for  a rest  home  for  lady  teachers  who  must  be  able  to  pay 
'^OapSl*'  shillings  a week,  the  benefit  to  the  community  resulting  from 
Canadian  increased  capacity  for  teachmg  due  to  the  rest  there  given. 

Shaw  v.  HfiUfax  Corporation,  [1915]  2 K.Bi  170,  where  it 

' was  held  that  the  charity  was  a public  one,  Buckley,  L.  J.,  speaking 

HDdg-ins,  J.A.  of  a charity  confined  to  ladies  with  an  income  of  not  less  than  £20 
per  annum,  said  (pp.  180,  181)  : — 

To  ascertain  whether  a charity  is  public  or  not,  I apprehend 
that  the  tribunal  has  to  see  whether  the  persons  who  will  benefit 
by  the  charity  are  selected  from  the  public,  but  not  necessarily 
from  all  the  public.  There  are  /ery  few  charities — I can- 
not for  the  moment  think  of  one — ^which  extend  to  all 
the  public.  There  are  always  qualifications  and  restrictions. 
It  may  be  poverty,  it  may  be  residence  in  a particular  locality; 
there  may  be  other  restrictions.  The  class  which  is  to  benefit  may 
be  limited  in  some  way;  but  any  member  of  the  public  who  falls 
within  the  class  must  be  a proper  recipient  of  the  charity.  With- 
out attempting  to  draw  a line,  it  seems  to  me  that  the  salient 
point  to  be  considered  in  ascertaining  whether  a charity  is  public 
or  private  is  to  see  whether  the  class  is  one  which  extends  to  a 
substantial  body  of  the  public.^^ 

In  Re  De  Noailles  (1916),  114  L.T.E.  1089,  the  proposed 
scheme,  under  a will,  for  an  orphanage  school  for  the 
daughters  of  Anglican  clergy,  wms  held  to  be  proper,  notwith- 
standing that  girls,  not  orphans,  were  admitted  and  that  part  of 
their  education  was  attendance  at  finishing  colleges  elsewhere. 

In  In  re  Mann,  [1903]  1 Ch.  232,  a lady  had  erected  a building, 
calling  it  the  Mann  Institute,  which  was  used  as  a working  men’s 
club  and  for  a hall  for  concerts,  lectures,  and  meetings,  to  bene- 
fit which  she  gave  £3,000  by  her  will.  Farwell,  J.,  held  that  on 
the  evidence  the  testatrix  intended  to  found  an  institute  to  be 
used  in  various  ways  for  the  benefit  of  the  inhabitants  of  the  vil- 
lage, and  this  was  a charitable  purpose. 

In  In  re  Scowcroft,  [1898]  2 Gh.  638,  where  the  purpose  was 
for  religious  and  mental  improvement,  combined  with  the  advance- 
ment of  certain  political  principles,  the  foundation  was  considered 
to  be  charitable. 

In  Struthers  v.  Town  of  Sudbury  (1899),  30  O.E.  116,  affirmed 
(1900)  27  A.E.  217,  Mbredith,  C.J.O.,  then  C.J.C.P.,  held  that 
a hospital  was  none  the  less  a public  hospital  because  persons  seek- 
ing admission  were  required  to  pay  for  the  accommodation  it 
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afforded,  in  this  following  the  opinion  of  Denman,  J .,  in  Blake 
V.  Mayor  of  London,  18  Q.B.D.  437. 

In  Ottawa  Young  Mens  Christian  Association  v.  City  of  Ottawa 
(1910),  20  O.L.R.  567,  affirmed  (1913)  29  O.L.R.  574,  Riddell, 
J.,  thought  that  supplying  clean  and  ventilated  rooms  was  a means 
of  carrying  out  one,  if  not  two,  of  the  purposes  of  the  association, 
namely,  mental  and  (perhaps)  spiritual  improvement,  and  Brit- 
ton, J.,  spoke  of  it  as  included  in  social  and  physical  improve- 
ment.^^ 

In  Re  City  of  Ottawa  and  Grey  Nuns  (1913),  29  O.L.R.  568, 
573,  Meredith,  C.J.O.,  said: — 

The  objects  of  the  community  are  the  dissemination  of  edu- 
cation, secular  and  religious,  the  care  of  the  sick  and  the  relief  of 
the  poor.  If  it  be  necessary,  as  contended  by  the  appellants,  in 
order  that  an  institution  may  be  properly  designated  a charitable 
institution,  that  those  having  the  charge  of  it  shall  devote  the 
proceeds  derived  from  it  to  charitable  purposes,  that  condition  is 
met  in  the  case  of  this  community  by  the  provisions  of  sec.  2 of 
the  Act  of  incorporation  and  the  amending  Act.  That  these  pro- 
ceeds may  be  applied  to  the  maintenance  of  the  members  of  the 
corporation  is  not  inconsistent  with  this  view,  for  the  members 
of  the  community  are  the  instruments  by  which  the  charitable 
work  I have  mentioned  is  directed  and  carried  on. 

The  only  question  as  to  which  a doubt  might  arise  is  as  to 
the  boarding  of  the  pupils  attending  the  schools  which  are  carried 
on  in  the  convent  building.  That  is  but  a very  small  part  of  the 
work  of  the  community,  and,  for  the  purposes  of  para.  9 of  sec. 
5,  is,  I think,  immaterial,  as  the  dominant  or  principal  use  of  the 
building  is  for  charitable  purposes.  The  carrying  on  of  that  part 
of  the  work  of  the  community  may  be  in  itself  charitable;  but, 
if  not,  the  fact  that  it  is  carried  on  cannot  deprive  the  institution 
of  its  character  of  a charitable  institution  conducted  on  philan- 
thropic principles,  and  not  for  the  purpose  of  profit  or  gain.^^ 

I am.  unable  to  conclude  that  any  of  the  objections  I have 
mentioned  detract  from  the  paramount  purpose  and  evident  char- 
acter of  the  institution  founded  by  the  railway  company.  In  my 
view  it  has  been  handed  over  to  be  operated  as  a charitable  insti- 
tution conducted  on  philanthropic  principles  and  not  for  the  pur- 
poses of  profit  or  gain,  and  that  character  has  been  impressed  on 
it.  Its  work  and  the  way  in  which  it  has  been  carried  on  and  the 
consequent  appropriation  of  the  funds  given  to  it,  or  acquired  by 
fees,  to  the  purpose  of  fulfilling  this^  purpose  seem  to  me  to  bring 
it  fairly  within  the  exemption. 
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For  these  reasons,  I am  of  opinion  that  the  appeal  must  be 
allowed;  but,  as  this  second  hearing  was  an  indulgence  granted 
to  the  appellants,  I would  make  no  order  as  to  the  costs  of  the 
appeal  and  of  the  second  hearing  before  the  Board. 

Mulock,  C.J.O.,  agreed  with  Hodgins,  J.A. 

Appeal  dismissed  (Mulock,  C.J.O.,  and  Hodgins,  J.A.,  dis- 
sentmg). 


[APPELLATE  DIVISION.] 

See  V.  London  Guakantee  and  Accident  Co. 

Guaranty — Bond  of  Guaranty  Company  Given  as  Collateral  Security  for 
Payment  of  Promissory  Notes — Renewal  Receipt — Effect  of — Con- 
tinuance of  Guaranty — Agreement  between  Debtor  and  Creditors — 
Extension  of  Time  for  Payment — Basis  of  Surety's  Engagement — 
Whether  Surety  Released  by  Alteration  of  Contract — Increase  in 
Rate  of  Interest  — Surety  Leaving  Terms  of  Extension  to  be 
Arranged  between  Debtor  and  Creditors — Whether  Bond  Intended 
to  Cover  Interest. 

The  plaintiffs  sold  their  shares  of  the  capital  stock  of  an  incorporated 
trading  company  to  K.  The  price  was  $110,600,  of  which  $50,000  was 
paid  in  cash,  and  the  balance  was  secured  by  promissory  notes,  pay- 
able in  one  year,  with  interest  at  6%  per  cent,  per  annum,  payable 
quarterly.  The  agreement  of  sale  provided  that  the  notes  were  to  he 
collaterally  secured  by  the  bond  of  a guarantee  company.  To  imple- 
ment this,  the  defendant  company  gave  its  bond,  in  the  penal  sum  of 
$60,600,  to  the  plaintiffs,  K.  joining  as  an  obligor.  Before  the  notes 
matured,  K.  proposed  to  pay  a part  of  what  was  due  upon  them  and 
renew  for  the  balance.  The  plaintiffs  assented  to  this  on  condition 
that  the  liability  of  the  defendant  company  should  be  “renewed.” 
The  rate  of  interest  was  raised  to  7 per  cent.  A renewal  receipt  was 
issued  by  the  defendant  company:  — 

Held,  that  the  defendant  company  was  not  discharged  by  reason  of  what 
it  alleged  was  an  alteration  in  the  contract  between  the  debtor  and 
the  obligees — i.e.,  by  the  increase  in  the  rate  of  interest. 

Per  Mulock,  C.J.O.,  and  Ferguson,  J.A.: — The  defendant  company,  by 
handing  the  renewal  receipt  to  K.  for  the  purpose  of  allowing  him 
to  use  it  to  arrange  the  terms  of  an  extension  and  to  assure  the 
plaintiffs  that  the  contract  or  extension  which  he  arranged  was  by 
the  renewal  receipt  guaranteed,  made  it  impossible  for  it  (the  com- 
pany) to  contend  that  K.  secured  an  extension  for  a term  beyond  that 
to  which  the  company  assented  or  bn  terms  that  prejudiced  it  and 
released  it,  if  the  terms  did  not  materially  affect  the  character  of  the 
obligation  which  the  company  expressed  its  willingness  to  undertake; 
and  the  company,  by  its  conduct,  led  the  plaintiffs  to  believe  that  the 
company  by  its  renewal  receipt  continued  to  guarantee  the  payment 
of  the  purchase-money,  in  so  far  as  it  was  evidenced  by  the  new  notes, 
and  concurred  in  the  agreement  the  plaintiffs  had  arrived  at  with  K. 
for  an  extension  of  time. 

Per  Hodgins,  J.A.: — If  the  basis  upon  which  a surety  engages  is  altered 
so  that  what  he  guaranteed  differs  from  the  basis  as  subsequently 
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agreed  to  between  the  parties  to  the  original  contract,  he  is  dis- 
charged. If  the  original  basis  is  left  uncertain,  or  may  involve 
various  forms  of  liability  or  obligation,  the  surety  will  be  unable  to 
shew  that  it  has  assumed  a form  inconsistent  with  that  in  relation 
to  which  alone  he  agreed  to  become  liable.  The  surety  compaiw  was 
apprised  of  the  transaction  which  involved  an  extension  or  time 
which  would  otherwise  have  discharged  it;  and,  having  left  to  the 
debtor  and  the  obligees  the  right  to  fix  the  terms  thereof  and  handed 
over  the  renewal  contract  for  the  purpose  of  enabling  the  debtor  to 
effect  the  contemplated  arrangement,  the  company  could  not  avoid 
liability  because  of  what  happened  thereafter,  unless  it  had  made 
further  information  a condition  and  so  informed  the  obligees. 

Per  Orde,  J.A.: — Construing  the  language  of  the  contract  and  of  the 
bond,  the  bond  was  not  intended  to  cover  and  did  not  cover  interest 
upon  the  purchase-money. 

Action  upon  a guaranty  bond. 

The  action  was  tried  by  Middleton^  J.,  without  a jury^  at  a 
Toronto  sittings. 

Gideon  Grant,  K.C.,  and  D.  Inglis  Grant,  K.C.,  for  the  plaintiffs. 

T7.  N.  Tilley,  K.C.,  and  Charles  Swahey,  for  the  defendant 
company. 

No  one  appeared  for  the  defendant  Kendall. 

February  25,  1923.  Middleton,  J.  : — The  action  is  brought 
upon  a policy  issued  by  the  defendant  company  guaranteeing  due 
payment  of  certain  promissory  notes  made  by  the  defendant  Ken- 
dall in  favour  of  the  plaintiffs  other  than  Charles  A.  See. 

The  plaintiffs  owned  and  controlled  most  of  the  stock  of  the 
Rockland  Chocolate  Company  Lid.,  and  agreed  to  sell  their  stock 
holdings  in  the  company  to  Kendall  for  $100,600,  of  which  $50,000 
was  to  be  paid  in  cash  and  the  balance  of  $60,600  was  to  be 
secured  by  promissory  notes  — $36,710.67  in  favour  of  Florence 
McLean  See;  $10,506.38  in  favour  of  Nina  A.  G-ibson;  and 
$13,382=95  in  favour  of  C.  0.  Weston.  These  notes  were  ail  to 
bear  date  the  10th  September,  1919,  and  to  be  payable  in  one  3^ear, 
with  interest  at  6%  per  cent,  per  annum,  payable  quarterly,  and 
were  to  be  collaterally  secured  by  a bond  of  a guarantee  company. 
To  implement  this,  the  defendant  company  gave  its  bond,  in  the 
penal  sum  of  $60,600,  paya'ble  to  Mrs.  See,  Mrs.  Gibson,  and  Mr. 
Weston — Kendall  being  a joint  obligor  with  the  company.  The 
condition  of  the  bond  recites  the  agreement,  a copy  of  which  is 
attached,  and  provides  that  the  bond  shall  be  void  if  Kendall 
observes , this  contract  the  extent  of  the  balance  of  purchase- 
money  payable  as  conditioned  under  the  terms  of  the  said  contract, 
within  the  times,  in  the  manner,  and  according  to  the  true  intent 
and  meaning  of  the  said  contract,^^  and  further  that  no  liability 
shall  attach  to  the  company  unless,  in  the  event  of  default  on  the 
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part  of  Kendall  in  the  performance  of  the  said  contract  in 
respect  of  the  balance  of  the  purchase-money/^  within  thirty  days 
after  knowledge  of  the  default,  the  obligees  deliver  to  the  company 
notice  of  the  default  with  a statement  of  the  facts  shewing  such 
default  and  the  date  thereof.  There  is  a further  proviso  that  the 
company  shall  not  be  subject  to  any  suit,  action,  or  other  pro- 
ceeding that  is  instituted  later  than  the  10th  day  of  October,  1920.^’ 

The  notes  were  duly  delivered  by  Kendall,  and  the  interest 
accruing  due  quarterly  was  paid,  but  when  the  notes  approached 
maturity  Kendall,  although  apparently  able,  did  not  desire,  to 
discharge  them  in  full,  as  he  needed  his  available  funds  for  the 
purposes  of  the  company,  which  was  then  carrying  on  business, 
and  negotiations  took  place  looking  to  an  extension  of  time  for 
payment  of  some  portion  of  the  indebtedness.  Kendalhs  pro- 
position was  to  pay  the  accruing  interest  and  70  per  cent,  of  the 
principal,  renewing  for  the  balance  of  30  per  cent.,  paying  7 per 
cent,  interest  instead  of  6%  per  cent,  for  the  extended  time.  The 
plaintiffs  were  ready  to  assent  to  this,  provided  the  liability  of  the 
guarantee  company  was  renewed.^’  So  far  as  appears  in  the 
evidence,  the  plaintiffs  had  no  communication  with  the  guarantee 
company  either  when  the  original  bond  was  given  or  with  reference 
to  the  so-called  renewal. 

A renewal  receipt  was  issued  bearing  date  the  8th  September, 
1921,  acknowledging  receipt  of  $2,121.40,  being  the  premium  con- 
tinuing in  force  the  guaranty  of  Mr.  Sidney  V.  Kendall — guar- 
anty of  condition  in  agreement  of  sale  to  Florence  McLean  See, 
Nina  A.  Gibson,  and  C.  0.  Weston  for  $60,600  from  the  8th  day 
of  September,  1920,  to  the  8th  day  of  September,  1921,  according 
to  the  tenor  of  the  company's  bond  No.  801,500.”  This  bears  the 
signature  of  the  general  manager  for  Canada  and  is  countersigned 
by  the  agent  at  the  chief  office  for  Canada. 

There  is  a question  that  I shall  deal  with  in  a moment  as  to 
the  date  of  the  issue  of  this  document. 

On  the  faith  of  this  document  two  of  the  plaintiffs — Mrs. 
Gibson  and  Mr.  Weston  — accepted  the  70  per  cent,  cash  and 
interest  to  date  and  took  renewal  notes;  Mrs.  See  did  not  accept 
any  renewal,  but  allowed  payment  of  the  entire  debt  to  stand  under 
circumstances  that  I shall  discuss. 

To  understand  the  situation,  it  is  necessary  to  refer  in  more 
detail  to  the  original  transaction.  Mrs.  See  owned  some  30  shares 
of  stock  in  the  Rockland  company  ; her  husband,  Charles  A.  See, 
owned  5 shares,  and  had  an  option  agreement  upon  other  stock. 
Part  of  this  stock  was  owned  by  a man  named  Lea.  When  the 
transaction  was  carried  out,  the  Sees  transferred  all  the  stock  to 
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Kendall;  the  husband  apparently  taking  all  the  cash  and  letting  Middleton,  J. 

the  credit  end  go  to  his  wife,  the  promissory  note  being  made  out 

in  her  favour.  They  both  agree  that,  although  this  was  more  — — 

than  the  wife^s  due  share,  she  was,  as  between  husband  and  wife, 

to  have  the  amount  represented  by  the  note.  Lea  was  not  paid  London 

all  that  he  thought  was  coming  to  him^  and  he  lelt  himseli  and 

aggrieved  by  the  situation,  particularly  as  the  Sees  left  Ontario  ^^c(udent 

and  took  up  their  abode  in  California.  Lea  thereupon  brought 

action  alleging  that  he  was  entitled  to  receive  all  that  he  thought 

was  coming  to  him,  attacking  the  transaction,  and  claiming  to 

have  the  note  and  the  bond  impounded  until  his  rights  could  be 

ascertained.  In  that  action  an  injunction  order  was  granted  on 

the  13th  May,  1920.  When  this  order  came  to  be  issued  it  was 

unfortunately  w'orded  and  prevented  the  cashing  of  this  See  note. 

An  early  trial  was  directed,  and  this  may  explain  the  omission.  It 
was  of  course  obvious  to  any  one  at  all  acquainted  with  the  practice 
of  our  Courts  that  upon  maturity  of  this  note  the  amount  of  it  would 
be  allowed  to  be  paid  into  Court  or  to  a receiver  pending  the  trial 
of  the  respective  rights  of  Lea  and  the  Sees,  and  in  fact  an  appli- 
cation was  made  which  resulted  in  an  order,  dated  the  17th  Sep- 
tember, 1920,  so  modifying  the  injunction  as  to  permit  payment 
of  the  money  into  Court.  The  fact  that  the  money  would  be  tied 
up  in  this  way  was,  nO'  doubt,  a factor  in  the  readiness  of  the  Sees 
to  allow  the  entire  claim  to  stand  as  finally  arranged  between  Mr. 

See  and  Kendall.  * 

Speaking  generally,  the  facts  are  not  in  dispute.  There  are, 
however,  two  issues  of  fact  upon  which  it  is  necessary  for  me  to 
find.  The  first  is,  whether  there  was  in  fact  an  agreement  between 
Mr.  See  and  Kendall  that  the  payment  of  the  note  should  stand 
for  four  months  and  bear  an  increased  rate  of  interest.  The 
evidence  is  that  of  Mr.  See  alone,  and  it  is  very  far  from  satis- 
factory. It  must  be  remembered  that  Kendall  was  negotiating 
for  an  extension  of  time  and  at  an  increased  rate  of  interest  with 
respect  to  all  the  notes,  and  at  first  intending  to  pay  70  per  cent, 
upon  all  and  then  changing  the  proposition  in  dealing  with  See  so 
that  the  whole  claim  would  stand. 

I have  procured  an  extract  from  the  stenographer’s  notes 
giving  Mr.  See’s  evidence  upon  this  question : — 

Mr.  Tilley : Q.  When  yon  came  here,  you  say  that  you  went 
with  Mr.  Weston  and  saw  Mr.  Kendall  and  he  wanted  you  to  let 
the  thing  stand  till  the  end  of  December?  A.  Yes,  sir. 

Q.  And  he  would  pay  you  the  7 per  cent,  interest.  A.  Yes, 
sir. 

Q.  And  did  you  say  that  was  all  right,  or  that  you  would  see 
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whether  the  bond  was  all  right,  and  if  it  was  yon  wonld  let  it  go  ? 
A.  I told  him  I wonld  consnlt  Mr.  Grant  and  let  him  know. 

Q.  And  then  yon  went' with  Mr.  Grant,  and  Mr.  Grant 
looked  at  the  papers,  and  then  j^on  came  to  the  conclnsion  it  was 
all  right?  A.  Yes. 

Q.  And  then  yon  told  Mr.  Kendall  it  was  all  right?  A.  No, 
sir — jnst  let  it  go. 

Q.  Well^  not  hearing  from  yon,  he  wonld  assnme  it  was  all 
right?  A.  Yes,  sir.^^ 

Q.  So  that,  as  between  yon  and  him,  at  any  rate,  he  was 
bonnd  to  pay  yon  the  money  at  the  end  of  the  year  when  he  paid 
the  others  ? A.  Yes,  sir. 

Q.  And  7 per  cent,  interest  ? A.  Yes,  sir. 

Q.  That  is  all,  thank  yon.^^ 

Following  this,  there  was  some  discnssion  by  connsel  as  to  the 
propriety  of  the  qnestions  asked,  and  the  witness,  evidently  appre- 
ciating that  his  evidence  told  against  him,  promptly  modified  his 
evidence  by  denying  that  interest  was  mentioned  as  between  Ken- 
dall and  himself,  and  snggesting  that  the  idea  of  an  increased 
rate  of  interest  arose  from  his  understanding  without  any  dis- 
cussion. I prefer  to  accept  the  evidence  I have  quoted. 

The  other  point  of  difficulty  upon  the  evidence  is  the  time 
when  and  the  circumstances  under  which  the  renewal  receipt  of 
the  8th  September,  1920,  was  issued.  Mr.  Gibson  is  quite  positive 
that  the  receipt  was  issued  and  seen  by  him  at  a comparatively 
early  date.  Mr.  Weir,  on  the  other  hand,  is  equally  positive  that 
the  receipt  was  not  in  fact  issued  until  some  time  after  the  11th  ^ 
October,  1920.  I was  much  impressed  with  Mr.  Gibson’s  entire 
honesty,  but  I think  that  on  this  point  his  memory  is  playing  him 
false,  and  I accept  the  evidence  of  Mr.  Weir  as  to  the  actual  date 
of  the  issue  of  the  receipt,  corroborated  as  it  is  by  the  circum- 
stantial and  documentary  evidence  and  by  the  evidence  of  Mr. 
Gunn.  Accepting  this  evidence,  the  receipt  was  issued,  I think, 
on  that  date,  by  Mr.  Weir,  with  the  intention  of  recognising  the 
liability  of  the  company  under  the  bond  as  a continuing  liability 
and  of  assenting  to  the  renewal  of  the  notes.  I cannot  find  any- 
thing in  the  evidence  which  would  justify  me  in  treating  1^his 
receipt  as  a waiver  of  any  right  which  would  arise  by  reason  of  the 
changing  of  the  contract  with  reference  to  the  rate  of  interest. 
No  one  says  that  Mr.  Weir  knew  of  this. 

There  is  another  matter  which  was  much  discussed,  but  which 
I do  not  regard  as  of  very  great  importance.  Mrs.  See,  being  the 
payee  of  the  note,  shortly  after  receiving  it  endorsed  it  over  to 
her , husband.  This,  both  she  and  her  husband  say,  was  not  with 
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the  view  of  vesting  the  moneys  in  him,  bnt  for  the  purpose  of  Middleton,  J. 
facilitating  the  collection  of  the  note.  She  had  a separate  and 
independent  bank-account  in  her  own  name.  When  leaving  for 
California  she  was  closing  this  account.  Mr.  See^  on  the  other 
hand,  was  continuing  his  account  with  the  bank  and  intended  to 
return  from  California  to  Toronto  for  the  purpose  of  dealing  with 
other  business  matters  that  he  had  pending  here.  The  transfer 
was  for  convenience  only. 

At  the  time  of  the  bringing  of  this  action  the  note  was  in  the 
husband^s  name,  but  he  was  not  made  a party  plaintiff.  Subse- 
quently he  was  added  as  a party  plaintiff,  but  this  order  was  not 
made  until  the  23rd  January,  1922,  the  action  having  been  com- 
menced on  the  21st  November,  1921.  There  is  no  clause  in  the 
order  providing  that  the  action  shall  be  deemed  to  have  been 
brought,  so  far  as  the  husband  is  concerned,  as  of  the  date  of  the 
amendment.  It  is  suggested  that,  even  if  the  action  was  brought 
by  the  wife  in  time,  this  would  not  avail,  because  the  action  was 
not  in  fact  brought  by  the  husband,  who  is  the  holder  of  the  note, 
until  too  late.  In  the  view  I take  of  the  transaction,  this  is  not 
material. 


Turning  now  to  the  defences  raised,  the  first  defence  is  that 
the  bond  on  its  face  clearly  provides  that  there  is  to  be  no  liabihty 
on  the  part  of  the  surety  unless  the  action  is  brought  not  later 
than  the  10th  October^  1920.  The  defendants  contend  that,  what- 
ever the  effect  of  the  so-called  renewal  receipt  is,  it  does  not 
operate  to  extend  this  time.  With  this  I cannot  agree.  Having- 
accepted  the  evidence  of  Mr.  Weir  that  the  renewal  receipt  was  not 
issued  until  after  the  10th  October,  1920,  it  must,  I think,  be  taken 
to  operate  as  a recognition  by  the  company  of  its  existing  liability 
upon  the  policy  and  as  a waiver  of  this  particular  time-limit.  The 
policy  could  not,  in  any  sense,  be  continued  or  recognised  as  con- 
tinuing if  the  obligation  of  the  company  was  then  at  an  end  by 
reason  of  the  failure  to  have  issued  a writ.  The  guarantee  com- 
pany had  received  the  two  letters  from  Mr.  Gibson  and  Mr.  Weston 
in  which  the  company  was  advised  of  the  part  payment  of  the 
notes,  and  that  it  was  understood  between  Mr.  Kendall  and  the 
writer  of  the  notes  that  the  balance  should  become  payable  on  the 
30th  December,  1920,  and  that  this  amount  was  to  be  secured  by 
a bond  of  the  company  equivalent  to  that  which  now  covers  the 
above  mentioned  notes;  and  when  Kendall  went  to  Mr.  Weir  it 
was  for  the  purpose  of  securing  something  which  would  be  re- 
garded as  satisfactory  to  these  creditors  under  the  terms  of  these 
letters.  This  was  understood  by  Mr.  Weir,  for,  while  expressing 
his  doubt  as  to  the  efficacy  of  the  document  he  was  issuing,  he  gave 
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it  to  Kendall  to  submit  to  the  creditors,  as  he  insisted  on  getting 
some  document  which  he  would  submit  to  them  for  their  approval 
and  let  him  know  whether  or  not  it  was  satisfactory  and  if  so  he 
would  pay  the  premium.^^  This  document  was  regarded  as  satis- 
factory, and  was^  I think,  intended  to  allow  the  time  for  payment 
of  the  debt  to  be  extended.  Kendall  disclosed  nothing  at  all 
to  me  except  that  he  was  negotiating  to  extend  the  time — I under- 
stood to  the  30th  December.^^ 

Some  suggestion  was  made  that  this  receipt  was  not  in  fact 
delivered  as  an  operative  document.  I think  it  was,  and  that 
credit  was  given  by  Weir  to  Kendall  for  the  premium,  and  that 
the  non-payment  of  the  premium  does  not  aSect  the  rights  of  the 
plaintiffs.  As  already  intimated,  I think  the  effect  of  this  docu- 
ment is  to  waive  the  date  by  which  action  was  to  be  brought  and 
leave  that  matter  entirely  at  large.  I can  see  no  reason  why  I 
should  substitute  the  10th  October,  1921,  rather  than  the  10th 
January,  1921.  I think,  there  being  no  new  stipulation  as  to  the 
date  by  which  the  action  was  to  be  brought,  that  I can  imply  none. 

It  may  be  that,  if  a claim  had  been  made  to  reform  the  policy, 
such  claim  would  on  the  evidence  succeed,  but  no  such  claim  was 
put  forward,  and  I do  not  consider  it.  As  it  stands,  it  is,  in  my 
view^  sufficient  to  keep  the  original  policy  alive  and  to  eliminate 
the  time-limit.^^ 

The  agreement  by  which  the  rate  of  interest  is  increased  with- 
out the  consent  of  the  surety  creates,  I fear,  an  insuperable 
obstacle  in  the  plaintiffs’  way.  It  is  not  open  to  discussion,  in  my 
view,  having  regard  to  the  cases  which  bind  me. 

In  Bristol  and  West  of  England  Land  Co.  v.  Taylor  (1893), 
24  O.R.  286,  there  was  a mortgage-debt  for  which  the  defendant 
had  become  surety.  The  time  for  payment  was  extended  by  an 
agreement  which  called  for  7 per  cent,  interest  instead  of  6 per 
cent,  and  reserved  the  creditor’s  right  against  the  surety.  This 
reservation,  it  was  held,  was  effectual  so  far  as  the  extension  of 
time  was  concerned,  but  futile  as  to  the  change  of  the  rate  of 
interest,  and  the  change  of  the  rate  of  interest  was  such  a material 
alteration  of  the  original  contract  as  to  discharge  the  surety. 
Street,  J.,  in  delivering  the  judgment  of  the  Divisional  Coiirt 
(pp.  294,  295),  quotes  Holme  v.  Brunshill  (1877),  3 Q.B.D.  495, 
as  establishing  that  any  change  in  the  contract  without  the  consent 
of  the  surety  will  discharge  him,  save  that  where  it  is  without 
inquiry  evident  that  the  alteration  is  unsubstantial,  or  that  it 
cannot  be  otherwise  than  beneficial  to  the  surety,”  there  will  be  no 
discharge.  When  not  self-evident,  the  surety  ^^must  be  the  sole 
judge  whether  or  not  he  will  consent  to  remtain  liable.”  This  case. 
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he  tliinks,  determines  that  “ the 
must  be  treated  as  material/^ 

In  the  later  case  of  Trust  and  Loan  Co.  v.  McKenzie  (1896), 
23  A.R.  167,  the  Court  of  Appeal  seems  to  have  accepted  this  as 
being  the  law  in  cases  of  suretyship,  but  refused  to  allow  a change 
of  the  rate  of  interest  to  discharge  the  defendant  because  he  was 
not  a mere  surety/^ 

Since  then  the  decision  in  the  Privy  Council  in  the  Alberta 
case,  Egtert  v.  Northern  Crown  Bank  (1918),  42  D.L.R.  326, 
affirms  the  principle  relied  on.  An  action  was  brought  against  a 
surety;  by  an  agreement  the  rate  of  interest  liad  been  increased 
from  7 per  cent,  to  8 per  cent.  Holme  v.  Brunskill  (supra)  is 
quoted  as  well-settled  law,  and  the  changed  rate  of  interest  is  said 
to  fall  within  the  statement  of  Quain,  J.,  in  Polah  v.  Everett 
(1876),  1 Q.B.D.  669,  at  p.  677,  The  convenience  and  policy  of 
the  matter  is  that  the  contract  of  the  surety  should  not  be  altered 
without  his  consent.”  In  that  case  the  plaintiffs  recovered  because 
the  contract  to  increase  the  rate  of  interest  beyond  the  legal 
maximum  fixed  by  the  Bank  Act  was  statutorily  invalid  and  of 
no  effect  ” save  to  cut  down  the  amount  of  interest  to  5 per  cent. 

This  is  only  another  application  of  what  was  well  said  by  Lord 
Robertson  in  Tolhurst  v.  Associated  Portland  Cement  Manufac- 
turers, [1903]  A.C.  414,  at  p.  422,  when  he  refused  to  give  effect 
to  “ the  old  and  often  rejected  argument  that  a man  can  be  forced 
to  do  something  which  he  never  agreed  to  merely  because  it  is 
very  like  and  no  more  onerous  than  something  which  he  did 
agree  to.” 
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In  the  English  law  of  suretyship  the  letter  of  the  bond  governs, 
and  the  doctrine  of  substantial  equivalence  ” has  no  place.  The 
surety  may  still  say,  ''Non  licec  in  foedera  veni.'^ 

The  action  fails.  I give  no  costs — this  defence  is  only  set  up 
by  amendment. 


The  plaintiffs  appealed  from  the  judgment  of  Middleton,  J. 

February  25,  26,  and  27,  and  May  5,  1924.  The  appeal  was 
heard  by  Mulock,  C.J.O.,  Magee,  Hodgins,  Feeguson,  and  Orde, 
LT.A. 

Gideon  Grant,  K.C.,  D.  Inglis  Grant,  K.C.,  and  F.  W.  Grant, 
for  the  appellants. 

Tilley,  K.C.,  and  Swahey,  for  the  defendants,  respondents. 

The  arguments  are  sufficiently  referred  to  in  the  judgments. 

In  addition  to  the  authorities  cited  in  the  judgments,  the 
following  were  referred  to  by  counsel:  Corpus  Juris,  vol.  28, 
pp.  997,  998;  Dale  v.  Poivell  (1911),  105  L.T.R.  291;  North 
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Western  National  Bank  of  Portland  v.  Ferguson  (1918),  57  Can. 
S.C.R.  420;  8tuts  v.  8trayer  (1899),  60  Ohio  St.  384;  De  ColyaPs 
Law  of  Guaranties,  3rd  ed.,  pp.  398-400;  8tewart  S McDonald  v. 
Young  (1894),  38  Sol.  J.  385;  Welford^s  Accident  Insurance 
(1923),  p.  384;  Gorman  v.  Dixon  (1896),  26  Can.  S.C.R.  87; 
Ogilvie  & Go.  v.  Davie  (1921),  61  Can.  S.C.R.  Cook  v.  Fowler 
(1874),  L.R.  7 H.L.  27;  In  re  Dixon,  [190Q]  2 Ch.  561;  Russell  v. 
Arnold  (1922),  53  O.L.R.  114,  116. 

September  15.  Hodgins^  J.A.  : — Appeal  by  the  plaintiffs,  the 
obligees  in  a guarantee  bond,  from  the  judgment  of  Middleton,  J., 
who  dismissed  their  action,  on  the  ground  that  the  contract  between 
the  debtor  and  the  obligees  was  altered  by  increasing  the  interest 
from  6%  per  cent,  to  7 per  cent. 

The  exact  extent  to  which  the  surety  has  engaged  to  become 
liable  is  defined  by  his  bond,  but  the  basis  upon  which  he  so 
engaged  is  quite  a different  thing.  If  that  basis  is  altered  so  that 
what  he  guaranteed  differs  from  the  basis  as  subsequently  agreed 
to  between  the  parties  to  the  original  contract,  he  is  discharged. 
It  follows  that  if  the  original . basis  is  left  uncertain,  or  may 
involve  various  forms  of  liability  or  obligation,  the  surety  will  be 
unable  to  shew  that  it  has  been  altered,  or  rather  that  it  has 
assumed  a form  inconsistent  with  that  in  relation  to  which  alone 
he  agreed  to  become  liable. 

This  case  must  depend  upon  whether  the  basis  was  fixed  and 
precise  or  was  left  to  be  settled  and  arranged  between  the  prin- 
cipal debtor  and  the  creditor. 

The  original  bond^  dated  the  8th  September,  1919,  in  which 
the  debtor  and  the  surety  joined,  was  for  $60,600,  and  recites  a con- 
trar-t,  a copy  of  which  was  attached,  whereby  the  debtor  purchased 
from  the  appellants  ^158  shares  in  a company,  and  its  condition 
is  as  follows : — 

^^Now  therefore  the  condition  of  the  foregoing  obligation  is 
such  that  if  the  said  purchaser,  his  heirs,  executors,  administrators, 
or  assigns,  do  and  shall  well  and  faithfully  observe  and  perform 
the  said  contract  to  the  extent  of  the  balance  of  purchase-money 
payable  as  conditioned  under  the  terms  of  said  contract  within  the 
times,  in  the  manner,  and  according  to  the  true  intent  and  meaning 
of  the  said  contract,  then  this  obligation  shall  be  void,  otherwise 
the  same  shall  remain  in  full  force  and  virtue.  Provided  however 
that  this  bond  is  issued  subject  to  the  following  conditions  and 
provisions.-” 

There  were  qualifications  added  to  this  conditional  liability, 
the  material  ones  being  (1)  against  liability  in  case  '^of  any 
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default  on  the  part  of  the  purchaser  in  the  performance  of  the 
said  contract  in  respect  to  the  balance  of  purchase -money  ^ unless 
30  days’  notice  was  given  to  the  surety  of  the  default,  and  (2)  that 
action  against  the  surety  should  be  instituted  not  later  than  the 
10th  October,  1920. 

The  attached  contract  dated  the  19th  August,  1919,  is  not 
with  the  appellants,  but  with  the  company  in  which  they  were 
shareholders.  It  is  for  the  purchase  of  the  company’s  business 
for  $110,600,  with  other  considerations.  The  money  consideration 
was  payable,  after  certain  investigations,  $50,000  in  cash  and  by 
the  delivery  to  the  company  of  notes  to  the  obligees  in  the  bond 
as  follows:  to  Elorence  M.  See,  a note  for  $36,710.69;  to  Nina  A. 
Gibson,  a note  for  $10,506.38;  to  C.  0.  Weston,  a note  for 
$13,382.95— a total  of  $60,600.02. 

These  notes  were  to  be  dated  on  the  10th  September,  1919, 
payable  in  one  year  from  their  date,  with  interest  at  6%  per  cent, 
payable  quarterly. 

The  contract  further  provided  that,  concurrently  with  the 
delivery  of  the  said  promissory  notes,  the  purchaser  shall  deiiA^er 
to  the  vendor  a bond  of  the  London  Guarantee  and  Accident  Com- 
pany, or  other  guarantee  company  authorised  to  transact  business 
in  the  Province  of  Ontario,  guaranteeing  the  due  performance  of 
this  contract  to  the  extent  of  the  balance  of  purchase-money  payable 
hereunder.” 

The  purchaser  had  the  option  of  paying  the  balance  of  puT  chase- 
money  at  any  time. 

The  company  agreed  to  deliver  to  the  purchaser  a release  of  the 
interest  of  certain  parties  in  certain  notes  given  by  the  vendor  to 
them  and  subject  only  to  the  claim  of  the  bank  which  then  held 
them. 

This  case  must  depend  on  the  effect  of  what  happened  at  the 
end  of  the  first  year  after  the  bond  was  issued.  The  purchaser 
desired  to  pay  70  per  cent,  of  the  notes  held  by  the  obligees,  or  by 
the  bank  on  their  account,  and  to  give  new  notes  for  the  balance, 
and  did  so  as  to  two  of  the  notes,  which  renewals  were  to  mature 
on  the  30th  December,  1920,  with  interest  at  7 per  cent.  But 
as  to  Mrs.  See,  owing  to  her  absence  in  California  and  to  an 
injunction  in  an  action  of  Lea  v.  See,  the  person  to  whom  the 
cheque  and  new  note  were  sent  thought  he  was  without  authority 
to  receive  payment  or  a new  note.  However,  as  the  result . of 
negotiations,  Mrs.  See’s  note  was  not  renewed,  but  it  was  agreed 
that  the  amount  due  her  was  to  stand  till  the  30th  December, 
1920.  As  to  the  7 per  cent.,  it  was  understood  that  this  rate 
would  be  paid,  but  no  express  agreement  is  proved. 
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The  respondents  were  informed  of  the  arrangement  to  postpone 
payment  till  the  30th  December,  1920,  and  do  not  complain  thereof, 
but  were  not  advised  that  it  was  a term  of  the  extension  or  part 
renewal  of  the  notes  that  7 per  cent,  was  to  be  paid  until  the  30th 
December,  1920,  the  due  date  of  these  new  notes.  Just  what 
happened  is  material.  The  respondents,  on  or  about  the  22nd  Oc- 
tober,- 1920,  issued  to  the  purchaser,  the  primary  debtor^  a docu- 
ment in  these  terms : — 

“ Toronto,  September  8th,  1920.  Received  the  sum — two 
thousand  one  hundred  and  twenty-one  dollars,  being  the  premium 
continuing  in  force  a guarantee  of  Mr.  Sydney  V.  Kendall,  guar- 
antee of  condition  in  agreement  of  sale  to  Florence  McLean  See, 
Nina  A.  G-ibson,  and  C.  0.  Weston,  for  sixty  thousand  six  hundred 
dollars  from  the  8th  day  of  September,  1920,  to  the  8th  day  of 
September,  1921,  according  to  the  tenor  of  this  company’s  bond 
No.  801500.  Not  valid  unless  countersigned  by  Geo.  Weir^  General 
Manager  for  Canada.  R.  J,  Gunn,  C.O.  Agent” 

In  September  the  respondents  received  letters  from  two  of  the 
appellants,  Gibson  and  Weston  (by  his  attorney),  one  of  which 
I quote: — 

704  Bank  of  Hamilton  Bldg.,  Toronto,  Ontario,  September 


9th,  1920. 

The  London  Guarantee  and  Accident  Company  Ltd.,  Con- 
federation Life  Building,  Toronto,  Ontario. 

Gentlemen : This  letter  will  advise  you  that  I have  received 
from  Mr.  Sydney  V.  Kendall  the  sum  of  $7,354.47  to  cover  partial 
payment  of  his  note  for  $10,506.38  in  my  favour,  which,  together 
with  certain  other  notes  payable  to  Florence  McLean  See  and 
C.  0.  Weston,  are  secured  by  a guaranty  bond  of  your  company. 
It  is  understood  between  Mr.  Kendall  and  myself  that  the  balance 
due  me,  namely,  $3,151.91,  becomes  payable  on  December  30th, 
1920,  and  that  this  amount  is  to  be  secured  by  a bond  of  your 
company  equivalent  to  that  which  now  covers  the  above  mentioned 
notes.  You  are  accordingly  at  liberty  to  release  from  the  amount 
bonded,  the  sum  of  $7,354.47  above  mentioned.  Yours  sincerely, 
Nina  A.  Gibson.” 

A reply  to  Gibson  was  put  in  and  is  as  follows : — 

Toronto,  Sept.  15,  1920.  Guarantee  Department. 

Homer  L.  Gibson,  Esq.,  704  Bank  of  Hamilton  Bldg.,  City. 

Dear  Sir : We  are  in  receipt  of  your  letter  of  the  9th  inst. 
with  respect  to  bond  issued  by  us  on  behalf  of  Mr.  S.  Y.  Kendall, 
and  advising  that  we  are  released  under  our  bond  to  the  extent 
of  $9,368.06.  We  are  taking  the  matter  up  with  Mr.  Kendall. 
Yours  truly,  London  Guarantee  and  Accident  Co.  Ltd.  George 
Weir,  Manager  for  Canada,  per  R.  J.  Gunn.” 
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The  intent  with  which  the  renewal  receipt  was  handed  to  the 
debtor  was  to  satisfy  the  obligees  that  the  remaining  balance  was 
still  covered  by  the  respondents^  guaranty.  The  manager  of  the 
respondent  company  said  'that  the  debtor,  Kendall,  did  not  disclose 
any  of  the  details  of  his  arrangenients  with  the  principals,  but 
admits  that  he  knew  they  were  negotiating  for  an  extension  of 
time  till  the  30th  December,  1920.  He  apparently  did  not  inquire 
for  the  details. 

The  effect  of  such  a renewal  receipt  is  well  expressed  by  Osier, 
J.A.,  in  Long  v.  Ancient  Order  of  United  Worlcmen  (1898),  25 
A.E.  147,  at  p.  156,  as  follows: — 

“ The  renewal  is  a new  contract  upon  a new  consideration  which 
was  entirely  optional  between  the  parties,  continuing  the  former 
on  foot  for  a further  period  on  the  terms  therein  contained,  or  as 
modified  by  the  renewal  contract.’’ 

Here  the  renewal  was  entirely  optional  with  the  respondent 
company^  because  the  obligees  had  lost  their  right  of  action  owing 
to  the  time  mentioned  in  the  bond  for  bringing  the  action  having 
passed. 

Under  Youlden  v.  London  Guarantee  and  Accident  Co.  (1913), 
28  O.L.E.  161,  it  is  settled  that  the  words  “according  to  the 
tenor  ” mean  according  to  the  exact  terms  of  the  formal  document. 

This  must  be,  of  course,  subject  to  any  qualification  necessarily 
imposed  by  a change  in  the  basis  of  the  contract  upon  which  the 
guaranty  depended. 

Here  the  precise  terms  of  the  contract  of  purchase,  perform- 
ance of  which  was  guaranteed,  could  not  be  carried  out.  Default 
had  occurred,  and  the  obligees  had,  as  I have  said,  failed  to  begin 
proceedings  upon  the  bond,  so  that  the  respondent  company’s 
liability  had  ceased.  The  purpose  of  handing  out  the  renewal 
receipt  was  to  reassure  those  desiring  to  be  certain  they  were  pro- 
tected. I cannot  accept  the  statement  which  the  respondent  com- 
pany’s manager  said  he  made  to  the  debtor,  that  this  document 
would  have  no  effect  whatever  or  serve  no  purpose,  as  meaning 
that  it  did  not  bind  the  respondent  company  in  the  hands  of  the 
principals,  but  rather  that  it  was  not  suitable  to  the  situation,  as 
might  well  be. 

Having  notice  of  the  purpose  for  which  the  renewal  receipt 
was  desired,  coupled  with  the  fact  that  no  effort  was  made  after- 
wards to  regain  it  or  cancel  it,  although  the  manager  says  it  was 
to  be  returned  to  him  or  the  premium  paid,  and  also  having  notice 
of  the  proposed  extension  and  agreeing  thereto  without  making 
any  inquiry  or  stipulation  as  to  the  terms  on  Avhich  the  extension 
had  been  or  was  being  obtained,  T think  the  proper  conclusion 
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from  the  evideiice  is  that  the  respondents’  manager,  being  satisfied 
with  the  extension  of  the  time,  left  it  to  the  debtor  to  arrange  the 
terms  on  which  the  time  wonld  be  so  extended,  and  did  not  care 
what  those  terms  were,  provided  they  did  not  exceed  the  second 
year,  for  all  of  which  they  were  charging  the  full  premium. 

In  the  Brunshill  case  the  basis  of  the  contract  was  interfered 
with,  and  the  rule  laid  down  is  a reasonable  and  proper  one, 
namely,  that  where  the  contract  between  the  parties  which  is  the 
basis  of  the  guaranty  is  to  be  varied  the  surety  ought  to  be  con- 
sulted. 

The  case  of  K.  and  S.  Auto  Tire  Co.  Ltd.  v.  Rutherford 
(1915-16),  34  O.L.R.  639,  36  O.L.R.  26  (affirmed  in  the  Supreme 
Court  of  Canada),  however,  shews  that  where  that  basis  is  uncer- 
tain or  is  left  to  be  arranged  between  the  debtor  and  creditor, 
without  requiring  its  details  to  be  reported  to  the  guarantor  and 
made  a basis  of  the  guaranty,  the  guarantor  is  not  entitled  to  set 
up  what  has  been  agreed  upon  as  discharging  him.  Here  the 
surety  company  was  apprised  of  the  transaction  which  involved  an 
extension  of  time  which  would  otherwise  have  discharged  it;  and, 
having  left  to  the  debtor  and  the  obligees  the  right  to  fix  the 
terms  thereof  and  handed  over  the  renewal  contract  for  the  pur- 
pose of  enabling  the  debtor  to  effect  the  contemplated  arrangement, 
the  company  cannot  avoid  liability  because  of  what  happened 
thereafter,  unless  it  has  made  further  information  a condition  and 
so  informed  the  obligees. 

I would  allow  the  appeal  and  direct  judgment  to  be  entered 
for  the  appellants  with  costs  of  appeal  and  action. 


Fekguson,  J.A. : — I do  not  agree  with  the  trial  Judge  as  to 
the  meaning  and  effect  of  the  evidence  of  the  witness  See. 

The  learned  trial  Judge  was  of  opinion  that  he  could  and 
should  infer  from  what  See  said  and  did  that  he  concluded  mth 
Kendall  an  agreement  binding  Mrs.  See  and  Kendall. 

The  onus  of  proving  a clear  agreement  was  on  the  defendants. 
To  my  mind,  See’s  evidence  proved  only  an  application  by  Kendall 
for  an  extension  and  an  offer  to  pay  7 per  cent,  interest,  but  falls 
short  of  establishing  an  acceptance  communicated  to  Kendall,  and 
therefore  short  of  a concluded  agreement  which  took  away  the 
right  of  See’s  wife  to  sue  at  any  time  had  she  so  elected:  Yorlc 
City  and  County  Banking  Co.  v.  Bainbridge  (1880),  43  L.T.R. 
732;  Rowlatt’s  Law  of  Principal  and  Surety,  p.  100.  I also 
incline  to  the  opinion  that  the  plaintiffs  Gribson  and  Weston 
agreed  to  take  the  renewal  notes  only  if  and  on  the  con- 
dition that  Kendall  secured  from  the  defendants  and  deliv- 
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ered  to  them  a valid  contract  guaranteeing  payment  of  the  App.  Div. 
contract  as  altered  by  their  agreement  to  extend,  or  notwith- 
standing  any  change  of  time  or  terms  evidenced  by  the  note;  and  — — 

that,  if  the  renewal  receipt  did  not  do  so,  neither  Kendall  nor  the 
defendant  company  could  insist  that  the  contract  evidenced  by 
the  notes  was  a binding  one;  and  that,  consequently^  it  is  not  and 
open  to  the  company  to  claim  that  their  renewal  receipt  does  not  Accident 

comply  with  the  condition,  and  at  the  same  time  successfully  

assert  that  Gibson  and  Weston  entered  into  a binding  agreement 
to  modify  or  alter  the  terms  of  the  original  contract. 

But  it  is  not,  I think,  necessary  to  base  my  judgment  on  these 
views  of  the  facts,  for  I am  of  opinion  that,  if  it  be  assumed  that 
all  the  plaintiffs  agreed  to  extend  the  time  for  payment  and 
exacted  an  increased  rate  of  interest,  yet  the  appeal  should  be 
allowed. 

The  principles  underlying  Holme  v.  Brunskill,  3 Q.B.D.  495, 
relied  on  by  the  trial  Judge,  cannot,  I think,  be  better  stated  than 
by  quoting  from  the  opinion  of  Lord  Campbell  in  Blest  v.  Brown 
(1862),  4 DeG.  F.  & J.  367,  at  p.  376 : “ It  must  always  be  recol- 
lected in  what  manner  a surety  is  bound.  You  bind  him  to  the 
letter  of  his  engagement.  Beyond  the  proper  interpretation  of 
that  engagement  you  have  no  hold  upon  him.  He  receives  no 
benefit  and  no  consideration.  He  is  bound,  therefore,  merely 
according  to  the  proper  meaning  and  effect  of  the  written  engage- 
ment that  he  has  entered  into.  If  that  written  engagement  is 
altered  in  a single  line,  no  matter  whether  it  be  altered  for  his 
benefit,  no  matter  whether  the  alteration  be  innocently  made,  he 
has  a right  to  say,  ^ The  contract  is  no  longer  that  for  which  I 
engaged  to  be  surety;  you  have  put  an  end  to  the  contract  that  I 
guaranteed,  and  my  obligation,  therefore,  is  at  an  end.^ 

See  EowlatCs  Law  of  Principal  and  Surety,  p.  100. 

I am  of  opinion  that  these  principles  are  not  in  this  case 
applicable:  (1)  because,  on  the  true  construction  of  the  original 
contract  of  guaranty,  the  payment  of  interest  was  not  guaranteed, 
and  consequently  the  defendants’  contract  was  not  changed  or 
altered  by  the  increase  in  the  interest;  (2)  because  the  defend- 
ants’ renewal  receipt  was  handed  to  Kendall  to  be  delivered  by 
him  to  the  plaintiffs  as  the  defendants’  guaranty  of  the  perform- 
ance by  Kendall  of  the  contract,  forming  the  basis  of  contract  of 
guaranty  , as  modified  by  a contract  for  extension,  the  terms  of 
which  were  yet  to  be  Vrived  at  by  negotiation  between  KendaU 
and  the  plaintiffs. 

The  principles  of  Holme  v.  Brunskill  and  Blest  v.  Broiun  are 
applicable  where  all  the  terms  and  details  of  the  contract  to  be 
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guaranteed  have  been  agreed  upon  and  settled  when  the  guaranty 
is  given,  but  are  not,  I think^  applicable  where  only  the  character 
and  nature  of  the  contract  to  be  assured  is  settled,  and  the  parties 
are  left  to  settle  the  details  of  the  duties  and  obligations  of  the 
respective  parties  under  the  basic  contract. 

In  Blest  V.  Brown,  the  surety  received  no  benefit  or  considera- 
tion for  entering  into  the  contract.  In  the  case  now  under  con- 
sideration the  defendant  company  received  a large  monetary 
consideration  in  the  shape  of  premiums.  This  circumstance  and 
the  fact  that  the  defendants^  business  is  that  of  guaranty  insur- 
ance led  to  a further  argument  of  the  appeal  to  ascertain  what, 
if  any,  difference  they  made  in  the  application  of  the  principles 
enunciated  by  Lord  Campbell  in  Blest  v.  Brown. 

Counsel  for  the  appellants  contended  that  these  facts  and  cir- 
cumstances made  applicable  to  the  contract  the  provisions  of  the 
Insurance  Act,  R.S.O.  1914,  ch.  183,  and  insurance  law,  and  they 
relied  on  sec.  2(13),  (14),  (23),  and  (32)  (d),  of  the  Act,  and  a 
number  of  English  and  American  cases  cited  and  considered  In 
28  Corpus  Juris,  pp.  1041  to  1043,  and  Frost  on  Guaranty  Insur- 
ance. 

Counsel  for  the  defendants,  while  not  conceding  that  the  Insur- 
ance Act  applied,  admitted  that  the  authorities  seemed  to  establish 
that  consideration  modified  the  rules  of  construction  applicable 
to  the  contract  so  as  to  allow  us  to  give  the  benefit  of  any  doubt 
arising  on  the  construction  and  meaning  of  the  contract  to  the 
persons  insured  or  guaranteed  rather  than  to  the  surety  or  com- 
pany. This,  they  said,  was  the  effect  and  meaning  of  the  cases, 
and  they  cited  and  referred  particularly  to  the  following  cases  in 
the  Supreme  Court  of  the  United  States : American  Surety  Co.  Y. 
Pauly  (No.  1)  (1898),  170  U.S.  133;  American  Surety  Co.  v. 
Pauly  (No.  2)  (1898),  170  U.S.  160;  Guaranty  Co.  v.  Pressed 
Brich  Co.  (1903),  191  U.S.  416;  Hill  v.  American  Surety  Co. 
(1905),  200  U.S.  197. 

These  and  other  cases  are  discussed  in  Frost  on  Guaranty 
Insurance,  pp.  83  to  93.  Mr.  Tilley  contended  that  the  meaning 
and  effect  of  these  cases  is  more  accurately  stated  in  Pingrey  on 
Principal  and  Surety,  sec.  743.  He  contended,  and  I think 
correctly,  that  these  cases  shew  that  consideration  paid  to  the 
surety  affects  only  the  rules  of  construction  applicable  to  the  con- 
tract and  does  not  authorise  us  to  impose  any  greater  obligation 
on  the  surety  than  can,  on  a reasonable  reading,  be  found  in  the 
contract  of  guaranty.  Counsel  contended  further  that  there  was 
no  ambiguity  in  the  wording  of  the  document  or  doubt  as  to  the 
meaning  and  effect  of  the  words  of  the  relevant  documents. 
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That  brings  ns  to  a consideration  of  the  bond  and  contract  of 
purchase.  By  the  contract  of  purchase  Kendall  agreed  to  pur- 
chase the  business  of  the  Rockland  company  for  $110,600.  The 
contract  provides  when  and  how  this  sum  is  to  he  paid  and  pro- 
vides for  a cash  deposit  of  $20,000  and  for  a period  during  which 
the  purchaser  is  to  make  investigations ; and  if,  at  the  end  of  that 
period,  the  purchaser  has  not  elected  to  rescind,  the  custodian  of 
the  deposit  of  $20,000  is  to  pay  it  over  to  the  vendors  and  the 
purchaser  is  to  pay  in  cash  an  additional  sum  of  $30,000  and 
deliver  to  the  vendor  his  promissory  notes  for  $60,600  as  follows : — 
"Note  to  Florence  McLean  See,  $36,710.67;  note  to  Nina  A. 
G-ibson,  $10,506.38;  note  to  C.  0.  Weston,  $13,382.95;  the  said 
promissory  notes  shall  be  dated  September  10th,  1919,  and  shall 
be  payable  one  year  after  date  with  interest  at  6%  per  cent,  per 
annum,  payable  quarterly.-’^ 

The  foregoing  is  followed  by  these  words: — 

" Concurrently  with  the  delivery  of  the  said  promissory  notes, 
the  purchaser  shall  deliver  to  the  vendor  a bond  of  the  London 
Guarantee  and  Accident  Company,  or  other  guarantee  company 
authorised  to  transact  business  in  the  Province  of  Ontario,  guaran- 
teeing the  due  performance  of  this  contract  to  the  extent  of  the 
balance  of  purchase-money  payable  hereunder.’^ 

Kendall  did  not  rescind,  but  paid  the  $50,000  and  delivered 
the  notes,  together  with  the  original  bond  of  guarantee  which  the 
defendants  on  applications  of  Kendall  and  one  Frost  executed  in 
consideration  among  other  things  of  a premium  of  $2,121.  The 
bond  reads : — , 

" London  Guarantee  and  Accident  Company  Limited,  Canadian 
Branch,  Toronto.  Head  Office,  London^  England.  Bond  No.  801500. 
Amount,  $60,600.00.  Know  all  men  by  these  presents  that  Sydney 
V.  Kendall  and  the  London  Guarantee  and  Accident  Company 
Limited  are  held  and  firmly  bound  unto  Florence  McLean  See, 
Nina  A.  Gibson,  and  C.  0.  Weston,  of  the  city  of  Toronto,  in  the 
county  of  York  (hereinafter  called  the  obligees),  in  the  penal 
sum  of  $60,600.00,  to  be  paid  to  the  said  obligees  or  to  their  execu- 
tors, administrators,  or  assigns,  for  'which  payment  well  and  truly 
made  the  said  Sydney  V.  Kendall  and  the  said  London  Guarantee 
and  Accident  Company  Limited  bind  themselves,  their  heirs, 
administrators,  successors,  and  assigns,  firmly  by  these  presents. 
" Signed,  sealed  and  delivered  this  8th  day  of  September,  1919. 
" Whereas  Sydney  Y.  Kendall,  of  the  city  of  Toronto,  Esquire 
(hereinafter  called  the  purchaser),  has  entered  into  a written 
contract,  a copy  of  which  is  hereto  annexed,  with  the  obligees  for 
the  purchase  of  158  fully  paid  sharps  of  the  capital  stock  of  the 
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Eockland  Chocolate  Company  Limited,  upon  the  terms  and  condi- 
tions in  said  agreement  set  forth. 

‘^‘^JSTow  therefore  the  condition  of  the  foregoing  obligation  is 
such  that  if  the  said  purchaser,  his  heirs,  executors,  administra- 
tors, or  assigns,  do  and  shall  well  and  faithfully  observe  and  per- 
form the  said  contract  to  the  extent  of  the  balance  of  purchase- 
money  payable  as  conditioned  under  the  terms  of  said  contract 
within  the  times,  in  the  manner,  and  according  to  the  true  intent 
and  meaning  of  the  said  contract,  then  this  obligation  shall  be 
void,  otherwise  the  same  shall  remain  in  full  force  and  virtue. 
Provided  however  that  this  bond  is  issued  subject  to  the  following 
conditions  and  provisions : — 

“ 1.  That  no  liability  shall  attach  to  the  London  Guarantee 
and  Accident  Company  Limited  hereunder  unless  in  the  event  of 
any  default  on  the  part  of  the  purchaser  in  the  performance  of  the 
said  contract  in  respect  of  the  balance  of  purchase-money,  the 
said  obligees  shall  promptly,  and  in  any  event  not  later  than  30 
days  after  such  knowledge  of  default,  deliver  to  the  said  company, 
by  registered  mail  at  its  office  in  the  city  of  Toronto,  Ontario, 
written  notice  thereof  with  a statement  of  the  facts  shewing  such 
default  and  the  date  thereof,  nor  unless  the  said  obligees  shall 
deliver  a written  notice  to  the  said  company  at  its  office  aforesaid. 

2.  That  in  case  of  such  default  hereunder  of  the  purchaser 
the  said  company  shall  have  the  right,  if  it  so  desires,  to  assume 
and  complete  or  procure  the  completion  of  said  contract,  and  in 
case  of  such  . default  the  said  company  shall  be  subrogated  and 
entitled  to  all  the  rights  of  the  purchaser  arising  out  of  the  said 
contract  and  otherwise. 

3.  That  in  no  event  shall  the  said  company  be  liable  for  any 
greater  sum  than  the  penalty  of  this  bond  or  subject  to  any  suit, 
action,  or  other  proceeding  thereon  that  is  instituted  later  than 
the  10th  day  of  October,  1920. 

In  testimony  whereof  the  said  Sydney  V.  Kendall  and  the 
said  company  have  hereunto  executed  these  presents  under  seal, 
this  day  and  year  before  mentioned.’’ 

Is  it  clear  on  the  wording  of  the  bond  and  contract  of  purchase 
that  the  defendants  were  bound  to  pay  the  whole  or  any  part  of 
the  interest  mentioned  in  the  notes?  If  that  be  not  clear,  then 
I think  the  equities  of  the  case  and  the  United  States  cases  and 
our  Insurance  Act  all  require  that  the  benefit  of  the  doubt  be  given 
to  the  plaintiffs.  ^ 

If,  for  the  purpose  of  illustration,  it  be  assumed  that  the 
defendant  company  received  no  consideration  for  assuming  the 
suretyship,  and  in  an  action  on  the  bond  disputed  liability  for 
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interest,  is  the  wording  of  the  document  so  clear  that  a Court, 
applying  to  the  interpretation  of  the  contract  the  rules  and  prin- 
ciples enunciated  in  Blest  v.  Brown,  would  hold  the  defendants 
liable  to  pay  to  the  plaintiffs  the  purchase-moneys  mentioned  in 
the  agreement  of  purchase,  and  also  interest  thereon? 

I think  it  is  not  clear  that  the  interest  reserved  in  notes  is  part 
of  the  balance  of  the  purchase-money  within  the  meaning  of 
these  words  as  used  by  the  parties  to  the  contract  of  purchase  or 
in  the  bond.  The  interest,  it  seems  to  me,  is  something  added  to 
the  purchase-money  as  consideration  for  the  extended  period  of 
credit. 

The  purchase-price  is,  by  the  agreement  of  purchase,  stated  to 
be  $110,600.  The  defendants^  liability  on  the  bond  is  expressly 
limited  to  the  pa^unent  of  $60,600,  and  the  condition  of  the  bond  is 
that  the  bond  shall  be  discharged  on  payment  of  the  purchase- 
money.  True  the  $60,600  is  in  the  bond  referred  to  as  a penal 
sum;  but,  reading  the  bond  in  the  light  of  the  circumstances,  I 
am  of  opinion  that  the  words  “ purchase-money,^^  as  they  are  used 
in  the  condition  of-  the  bond,  refer  to  and  mean  the  $60,600  men- 
tioned in  the  bond  as  a penal  sum,  and  that,  read  as  a whole,  the 
obligations  of  the  defendants  undertaken  by  the  bond  were  not 
intended  to  extend  to  and  include  and  do  not  clearly  extend 
to  and  include  interest  on  the  purchase-moneys.  If  I be  right, 
it  seems  to  follow  that  a change  in  the  rate  of  interest  did  not 
effect  a change  in  the  contract  guaranteed. 

That  brings  me  to  the  question:  Was  the  extension  an  unau- 
thorised one?  The  defendants  admit  agreeing  to  an  extension 
to  the  30th  December,  but  claim  that,  by  taking  notes  due 
according  to  their  tenor  on  the  30th  December,  the  plaintiffs 
extended  the  due  date  for  the  three  days  of  grace  allowed  by  law 
for  the  payment  of  notes.  See  sec.  42  of  the  Bills  of  Exchange 
Act,  R.S.C.  1906,  ch.  119;  Ealconbridge  on  Banking  and  Bills  of 
Exchange,  3rd  ed.,  p.  598. 

The  renewal  receipt  extends  the  defendants^  obligation  for 
the  period  of  one  year  from  the  8th  September,  1920,  and  not 
merely  to  the  30th  December,  and  I agree  with  the  trial  Judge  that 
this  had  the  effect  of  extending  for  one  year  all  the  times  men- 
tioned in  the  bond  for  giving  notice  and  taking  action.  It  is 
admitted  that  this  receipt  was  handed  to  Kendall  to  be  used  by 
him  to  secure  from  the  plaintiffs  an  extension  of  time,  and  to 
assure  them  that  the  defendants  would  continue  to  guarantee  the 
debt.  To  my  way  of  thinking,  the  defendants,  by  handing  Ken- 
dall a renewal  receipt  guaranteeing  for  another  year  the  payment, 
clothed  him  with  at  least  ostensible  authority  to  arrange  for  any 
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extension  of  the  period  of  credit  which  did  not  extend  the  period 
of  the  guaranty  beyond  the  year  mentioned  in  the  renewal  receipt ; 
also  that,  in  the  circumstances,  the  defendants  clothed  Kendall 
with  ostensible  authority  to  deliver  the  renewal  receipt  as  evidence 
of  a guaranty  by  the  defendants  for  any  contract  for  extension  he 
could  arrange,  provided  the  character  or  nature  of  the  company’s 
obligation  evidenced  by  the  original  bond  was  not  materially 
changed. 

The  terms  of  the  extension  by  which  the  period  of  time  was 
extended  for  three  days  beyond  what  Kendall  informed  the  defend- 
ants he  desired,  and  his  agreement  to  pay  interest  during  the 
period  of  extension  at  the  rate  of  7 per  cent,  instead  of  6^2  per 
cent.,  or  even  5 per  cent.,  per  annum,  ^do  not,  in  my 
opinion,  change  the  character  of  the  general  terms  of 
the  obligation  which  the  defendants  expressed  their  will- 
ingness to  undertake  or  had  undertaken  by  the  renewal 
receipt  under  the  original  bond.  They  were,  I think,  mere  matters 
of  detail  in  reference  to  which  the  defendants  made  no  inquiries 
or  no  express  stipulations,  and  I am  of  the  opinion  that  it  may 
and  should  be  held  that  the  agreement  for  extension  (if  proven) 
did  not  put  upon  Kendall  an  obligation  which'  affected  the  char- 
acter of  the  contract  guaranteed  or  materially  affected  his  ability 
to  meet  his  obligations  guaranteed;  and,  consequently,  that  the 
rights  of  the  parties  are  to  be  determined  by  reference  to  rules  of 
construction  followed  in  the  United  States  Supreme  Court  and 
the  principles  enunciated  in  Stewart  v.  McKean  (1855),  10  Ex. 
675,  cited  in  Rowlatt  on  Principal  and  Surety,  p.  114,  followed 
in  K.  and  S.  Auto  Tire  Co.  Ltd.  v.  Rutherford,  34  O.L.R.  639,  36 
O.L.R.  26,  and  28  D.L.R.  357,  rather  than  by  the  principles 
enunciated  and  applied  in  such  cases  as  Holme  v.  Brunskill 
{supra)  and  Blest  v.  Brown  {supra)  ; see  also  Hollier  v.  Eyre 
(1842),  9 Cl.  & F.  1,  at  p.  52,  where  Lord  Oottenham  says : " The 
surety  cannot  be  discharged  by  any  arrangement  with  the  principal, 
of  which  he  is  informed  and  approves,  or  which  he  permitted  the 
opposite  party  to  conclude  upon  the  supposition  that  the  surety 
approved.”  This  case  is  cited  in  Rowlatt,  p.  116. 

I am,  for  these  reasons,  of  opinion  that  it  should  be  held  that 
the  defendants,  by  handing  the  renewal  receipt  to  Kendall  for  the 
purpose  of  allowing  him  to  use  it  to  arrange  the  terms  of  an 
extension  and  to  assure  the  plaintiffs  that  the  contract  or  extension 
which  he  arranged  was  by  the  renewal  receipt  guaranteed,  put  it 
out  of  their  power  to  claim  now  that  he  secured  an  extension  for  a 
period  beyond  that  to  which  they  assented  or  on  terms  that  pre- 
judiced and  released  them  from  this  bond  if  the  terms  did  not 
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materially  affect  the  character  of  the  obligation  which  the  defend- 
ants expressed  their  willingness  to  undertake;  also  that  the  de- 
fendants, by  their  conduct,  must  be  held  to  have  led  the  plaintiffs 
to  believe  that  they  by  their  renewal  receipt  continned  to  guarantee 
the  payment  of  the  purchase-money,  in  so  far  as  it  was  evidenced 
by  the  new  notes,  and  concurred  in  the  agreement  the  plaintiffs 
had  arrived  at  with  Kendall  for  any  extension  of  time. 

The  plaintiffs  did  not  sue  on  the  renewal  notes,  but  on  the  bond 
and  original  notes. 

I would  allow  the  appeal  and  direct  judgment  against  the 
defendant  company  for  the  amount  of  the  notes  sued  on,  with 
legal  interest  from  cine  date;  costs  here  and  below  to  follow  the 
event. 

Mulock,  C.J.O.,  agreed  with  Feeguson,  J.A. 

Orde,  J.A. : — In  my  judgment,  this  appeal  can  be  determined 
upon  a very  simple  ground.  The  bond  of  the  8th  September, 
1920,  is  in  the  penal  sum  of  $60,600,  and  the  condition  of  the 
obligation  is  that  Kendall  shall  well  and  faithfully  observe  and 
perform  the  contract  of  the  19th  August,  1919,  between  the  Rock- 
land Cocoa  and  Chocolate  Company  Limited  as  vendor  and  him- 
self as  purchaser,  to  the  extent  of  the  balance  of  the  purchase- 
money  payable  ’’  thereunder.  A copy  of  the  contract  is  attached, 
and  for  the  purpose  of  interpretation  must  be  treated  as  if  it  v/ere 
wholly  recited  in  the  bond. 

By  the  contract  Kendall  was  to  deliver  three  promissory  notes : 
one  to  the  plaintiff  Florence  M.  See,  for  $36,710.67 ; one  to 
the  plaintiff  Kina  A.  Cibson,  for  $10,506.38 ; and  one  to  the  plain- 
tiff C.  0.  Weston,  for  $13,382.95  — ma-king  in  all  the  sum  of 
$60,600,  the  balance  of  the  purchase-money  payable  to  those  three 
plaintiffs  under  the  contract.  Each  note  was  to  be  dated  the  10th 
September,  1919,  to  be  payable  one  yeai  from  date,  and  to  bear 
interest  at  6%  per  cent,  per  annum,  payable  quarterly.  And  con- 
currently with  the  delivery  of  the  notes  Kendall  was  to  deliver  to 
the  vendor  a bond  of  the  defendant  company  guaranteeing  the 
due  performance  of  this  contract  to  the  extent  of  the  balance  of 
the  purchase-money  payable  hereunder.’^’  The  bond  of  the  8th 
September,  1919,  was  delivered  in  pursuance  of  the  foregoing 
provision  of  the  contract. 

Kow,  having  regard  to  the  language  of  the  contract  and  of 
the  bond,  I am  of  the  opinion,  as  a matter  of  construction,  that 
it  was  not  intended  to  cover  and  does  not  cover  interest  upon  the 
purchase-money  at  all.  Had  the  bond  been  conditioned  for  the 
due  payment  of  Kendall’s  indebtedness  tp  the  three  plaintiffs  under 
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the  contract,  then  the  liability  of  the  defendants  npon  the  bond 
would  have  extended  to  the  whole  amount  of  principal  and  interest 
due  from  Kendall  upon  default,  limited,  however  to  the  sum  of 
$60,600.  But  the  bond  is  not  only  limited  as  to  the  amount  recov- 
erable from  the  guarantor,  but  it  is  also  limited  as  to  the  character 
of  the  debt  guaranteed.  And,  while  the  fact  that  the  amount  to 
which  the  liabality  of  the  guarantor  is  limited  by  the  bond  is  exactly 
the  same  as  the  balance  due  for  purchase-money  might  of  necessity 
be  treated  as  a mere  coincidence  if  the  bond  were  otherwise  worded, 
the  coincidence  is  altogether  too  striking  to  be  disregarded,  when 
the  express  language  of  the  bond  and  of  the  contract  is  considered. 

If,  when  the  three  original  notes  matured  on  the  13th  Septem- 
ber, 1920,  nothing  had  been  paid  by  Kendall  either  for  principal  or 
interest,  the  defendant  company,  upon  due  notice,  would  have  been 
liable  to  the  plaintiffs  in  the  sum  of  $60,600,  and  could  have  been 
called  upon  to  pay  that  sum  without  being  entitled  to  delivery  up 
to  it  of  the  three  notes,  which  the  holders  could  retain  until  the 
interest  was  also  paid  according  to  their  tenor.  I mention  this 
because  Mr.  Tilley  in  his  argument  laid  much  stress  upon  the 
right  of  the  defendant  company  when  called  upon  to  pay  the 
renewal  notes  to  have  the  notes  delivered  up  to  it  upon  payment, 
and  to  the  effect  which  the  increase  in  the  rate  of  interest  from  6% 
per  cent,  to  7 per  cent,  bad  upon  the  exercise  of  that  right.  In  this 
respect  the  defendant  company  was  not  in  any  different  position 
upon  the  maturity  of  the  renewal  notes  than  upon  the  maturity  of 
the  originals.  In  neither  case  was  the  possession  of  the  notes  or  any 
subrogation  to  the  rights  of  the  holder  necessary  to  enable  the 
defendant  company  to  enforce  its  right  to  indemnity  against  Ken- 
dall immediately  upon  any  payment  made  by  it. 

It  is  argued  that  by  increasing  the  rate  of  interest  from  6% 
to  7 per  cent.,  without  the  consent  of  the  guarantor,  during  the 
extended  period,  the  parties  either  so  altered  the  thing  guar- 
anteed,’"’  or  so  added  to  the  burden  of  the  debtor,  as  to  discharge 
the  surety.  If  the  thing  guaranteed  ” is,  as  in  my  opinion  it 
is,  limited  to  the  purchase-money  itself,  exclusive  of  interest,  then 
there  was  clearly  no  alteration  in  that  respect  in  the  terms  of  the 
contract  between  the  principals  which  would  prejudice  or  affect 
the  surety.  TJnless  the  extension  granted  by  the  defendant  com- 
pany is  to  be  construed  as  in  some  way  altering  the  terms  of  the 
bond  as  to  the  subject-matter  of  the  guaranty  itself,  there  is  no 
room  for  argument  on  this  point. 

In  Bristol  and  West  of  England  Land  Co.  v.  Taglor,  24  O.R. 
286,  the  principal  creditor  and  the  debtor  agreed  to  extend  the 
time  for  paying  the  mortgage-debt  at  an  increased  rate  of  inter- 
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esL  without  the  consent  of  the  surety,  who  had  guaranteed  pay- 
ment of  both  principal  and  interest,  and  it  was  held  that  the  reser- 
vation of  the  rights  of  the  creditor  against  the  surety,  while  pro- 
tecting him  against  the  effect  of  a mere  extension  of  time,  was 
ineffectual  in  so  far  as  a material  alteration  in  the  terms  of  the 
contract  guaranteed  was  concerned.  That  case  is,  in  my  judgment, 
clearly  distinguished  from  this,  where  the  defendant  company’s 
guaranty  is  limited  to  the  purchase-money  itself,  and  does  not 
extend  to  the  interest. 
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Unless  the  contract  of  suretyship  so  protects  the  surety  as 
to  prevent  the  principals  from  entering  into  binding  contracts  in 
matters  which,  though  not  covered  by  the  guaranty,  are  neverthe- 
less intimately  connected  with  it,  I can  see  no  reason  why  the 
principals  were  not  free  to  make  any  agreement  they  pleased  as 
to  the  rate  of  interest  during  the  extended  period.  They  might 
have  embodied  such  an  agreement  in  a separate  instrument,  and 
have  renewed  the  promissory  notes  at  the  same  rate  as  before,  or 
they  might  have  paid  the  increased  rate  in  advance.  In  what 
way  could  any  such  agreement  or  advance  payment  have  been 
regarded  as  an  alteration  in  the  obligation  of  Kendall  to  pay  the 
purchase-price  or  any  balance  of  it  still  remaining  due? 

It  is  urged  that  by  agreeing  to  pay  an  increased  rate  of  inter- 
est Kendall  so  added  to  the  burden  of  his  indebtedness  to  the  plain- 
tiffs as  to  impair  his  ability  to  meet  the  guaranteed  debt,  and  that 
no  matter  how  slight  that  increased  burden  might  be,  it  consti- 
tuted in  effect  a material  alteration  of  the  contract  and  so  relieved 
the  surety.  It  is  pointed  out  that  to  the  extent  of  the  additional 
half  per  cent.,  which  at  the  maturity  of  the  renewals  Kendall  must 
pay  the  plaintiffs,  he  left  less  money  in  his  own  hands  available 
for  the  payment  of  the  balance  of  the  principal.  This  may  be  quite 
true,  but  the  same  argument  would  apply  to  any  other  concur- 
rent agreement  made  between  the  principals.  If  the  interest  itself 
is  not  covered  by  the  guaranty,  how  is  it  material  what  rate  the 
principals  chose  to  fix  or  whether  its  payment  is  provided  for  in 
the  same  instrument  as  that  for  the  payment  of  the  principal  or  a 
different  one? 

It  has  been  held  that  where  a bond  is  given  for  the  perform- 
ance of  two  things  which  are  separate  and  distinct,  though  embodied 
in  one  contract,  and  the  principals  alter  the  contract  as  to  one 
of  them  without  .the  surety’s  consent,  the  surety  is  nevertheless 
not  relieved  from  his  contract  of  suretyship  as  to  the  other : Har~ 
rison  v.  Seymour  (1866),  L.E.  1 C.P.  518.  Here  the  interest  is 
no  part  of  the  thing  guaranteed.  Had  it  been,  it  could  hardly, 
of  course,  have  been  regarded  as  a s^eparate  and  distinct  thing 
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from  the  principal.  Bnt  the  parties  have  chosen  to  exclude  it 
from  the  scope  of  the  guaranty.  Had  there  been  here  a separate 
bond  for  the  interest,  on  the  authority  of  the  case  just  referred 
to,  it  would  seem  to  be  clear  that  a variation  of  the  contract  as 
to  interest,  while  discharging  the  defendant  company  from  that 
bond,  would  not  discharge  it  from  the  bond  covering  the  principal. 

I think  the  appeal  should  be  allowed  with  costs  and  judgment 
entered  for  the  plaintiffs  against  the  defendant  company  for  the 
amounts  respectively  due  them  for  the  balance  of  purchase  money 
and  interest  thereon  at  5 per  cent,  from  the  date  of  the  demand 
upon  it  for  payment^  with  costs. 

Magee^  J.A. : — I agree  with  the  judgment  of  my  brother  Orde, 
and  will  only  point  out  that,  inasmuch  as  there  was  part  payment 
of  the  principal  concurrently  with  any  arrangement  for  additional 
interest,  the  liability  would  not  in  fact  be  increased  or  even 
changed  to  anyone’s  disadvantage  or  advantage  in  any  material 
respect. 

Appeal  allowed. 


[APPELLATE  DIVISION.] 

Ee  Snow  and  City  op  Toronto. 

Municipal  Corporations  — Expropriation  of  Water-lot  on  Lake-front — 
Compensation — Award — Land  Made  Toy  Accretion — Potential  Value 
— Riparian  Rights' — Navigable  Waters — Expectation  of  License  to 
Obstruct  Navigation  — 'Depreciation  by  Loss  of  Water-front — Pro- 
ceedings before  Arbitrator — Undue  Prolongation — Costs. 

The  claimant  owned  land  in  the  city,  on  the  bank  of  lake  Ontario,  ex- 
tending in  a southerly  direction  to  the  waters  of  the  lake,  in  front  of 
which  was  situated  a water-lot,  also  owned  by  the  claimant,  which 
was  expropriated  by  the  city  corporation.  Owing  to  the  action  of  the 
water  of  the  lake,  by  degrees  a strip  of  dry  land  called  “ the  beach  ” 
was  formed  at  the  northerly  end  of  the  water-lot,  leaving  the  remain- 
der submerged.  The  grant  of  the  water-lot  excepted  the  free  user 
of  all  navigable  waters.  In  ascertaining  the  amount  to  be  paid  to  the 
claimant  as  compensation,  the  Official  Arbitrator  allowed  nothing  for 
injurious  affection  of  the  claimant’s  unexpropriated  lands.  He  fixed 
the  amount  to  be  paid  to  her  for  the  taking  of  her  “ beach  and  water- 
lot  and  other  matters  complained  of  ” at  $9,500.  The  award  was  not 
based  upon  any  loss  of  riparian  rights  attaching  to  the  land-lot,  but 
on  the  value  of  the  water-lot,  treating  the  “beach”  as  still  part  of 
the  water-lot,  on  the  hypothesis  that  the  Crown  grant  of  the  water- 
lot  carried  with  it  the  right  to  fill  up,  build  upon,  and  use  for  business 
purposes  the  land  covered  by  the  waters,  without  regard  to  riparian 
rights  of  adjoining  owners,  and  subject  only  to  the  right  of  the 
Dominion  to  control  navigation. 

An  appeal  from  the  award,  was  allowed  (Magee,  J.A.,  dissenting) ; and 
it  was  held,  that  the  claimant  was  entitled  to  the  usual  rights  of  a 
riparian  owner,  and  that  the  hope  of  obtaining  from  the  Crown,  in 
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the  right  of  the  Province,  power  to  fill  in  the  \vater-lot  or  to  interfere 
with  the  rights  of  riparian  owners,  or  of  obtaining  from  the  Crown, 
in  the  right  of  the  Dominion,  power  to  fill  in  the  water-lot  or  to  inter- 
fere with  the  rights  of  riparian  owners,  or  of  obtaining  from  the 
Dominion  authority  to  obstruct  navigation  by  the  filling  in  and 
building  upon  the  water-lot,  was  not  an  element  of  value  that  the 
arbitrator  might  take  into  consideration. 

Neither  the  rights  of  navigation  nor  riparian  rights  were  taken  away, 
limited,  or  changed  by  the  grant  of  the  water-lot;  and  the  right  to 
accretions  and  to  hinder  access  or  navigation  did  not  pass  to  the 
city  corporation  by  reason  of  its  expropriation  of  the  part  of  the 
water-lot  still  covered  by  water. 

The  “ beach  ” should  be  considered  part  of  the  claimant’s  land-lot  by 
accretion,  and  in  the  award  an  allowance  should  be  made  to  her  for 
depreciation  of  her  land-lot  by  reason  of  her  losing  her  water-front 
, and  therewith  her  riparian  rights. 

Review  of  the  authorities. 

London  and  Canadian  Loan  and  Agency  Co.  v.  Warin  (18SG),  14  Can. 
S.C.R.  232,  distinguished. 

Rex  V.  Wilson  (1914),  15  Can.  Ex.  C.  R.  283,  and  Canadian  Northern 
RaiUoay  Co.  v.  Billings  (1916),  31  D.  L.  R.  687,  .lollowed. 

Per  Mulock,  C.J.O.; — ^^Observations  on  the  manner  in  which  the  arbi- 
tration was  conducted,  the  protracted  sittings,  and  the  admission  of 
irrelevant  discussion  and  evidence,  all  of  which  should  be  consid- 
ered in  taxing  the  costs. 

An  appeal  by  the  city  corporation  from  an  award  of  the 
Official  Arbitrator  for  the  City  of  Toronto  fixing  the  amount  of 
compensation  to  be  paid  by  the  corporation  to  Kate  E.  Snow  for 
lands  expropriated  and  injury  to  adjoining  lands. 


April  9 and  10.  The  appeal  was  heard'  by  Mulock,  C.J.O., 
Magee,  Hodgins,  Ferguson,  and  Smith,  JJ.A. 

G.  R.  Geary,  K.C.,  and  C.  M.  Colquhoun,  for  the  appellant 
corporation,  contended  that  the  learned  arbitrator  had  proceeded 
upon  a wrong  principle  in  assessing  the  amount  of  damages,  for 
he  should  not  have  based  the  value  of  the  expropriated  land  on 
what  its  future  value  might  be  expected  to  be  in  view  of  a prob- 
able demand,  but  rather  he  should  have  followed  the  rule  laid 
down  by  the  Supreme  Court  of  Canada  in  Canadian  Northern 
Railway  Co.  v.  Billings  (1916),  31  D.L.E.  687,  at  p.  691.  The 
city  corporation  would  not  have  the  right  to  use  as  land  the  water 
frontage  on  the  land  in  question  by  filling  it  up  as  land,  if  it 
deprived  adjoining  riparian  owners  of  their  rights.  London  and 
Canadian  Loan  and  Agency  Co.  v.  Warin  (1886),  14  Can.  S.C.E. 
232,  is  not  authority  for  the  proposition  that  a grantee  of  water-lots 
from  the  'Crown  can  fill  up  the  water  with  earth  and  use  it  as 
land.  The  rights  of  an  owner  of  a water-lot  are  not  founded  on 
the  ownership  of  the  bed  of  the  lake  but  on  riMit  of  access  to  the 
water:  Lyon  v.  Fishmongers’  Co.  (1876),  1 App.  Cas.  662;  Yol- 
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canic  Oil  and  Gas  Co.  v.  Chaplin  (1912),  27  O.L.R.  34,  484; 
Pichels  V.  The  King  (1912),  14  Can.  Ex.  C.R.  379. 

N.  B.  Gash,  K.O.,  for  the  respondent.  All  advantages  which 
the  land  possesses,  present  or  fntnre,  in  the  hands  of  the  owner, 
may  be  taken  into  consideration,  and  the  owner  is  entitled  to 
have  the  price  assessed  in  reference  to  those  advantages  which  will 
give  the  land  the  greatest  valne:  Cedar  Rapids  Manufacturing 
and  Power  Co.  v.  Lacoste,  [1914]  A.C.  569,  at  pp.  576-580;  In  re 
Lucas  and  Chesterfield  Gas  and  Water  Board,  [1909]  1 K.B.  16, 
at  pp.  26-28,  30,  31,  34,  and  36;  Fraser  v.  City  of  Fraserville, 
[1917]  A.C.  187,  at  p.  194;  Cripps  on  Compensation,  6th  ed., 
pp.  108  and  109.  The  valne  of  an  owner^s  interest  is  not  properly 
compensated  by  assessing  the  amonnt  of  pecuniary  benefits  obtained 
by  past  user  in  disregard  of  possible  benefits  in  the  fntnre : Trent- 
Stoughton  v.  Barbados  Water  Supply  Co.,  [1893]  A.C.  502 ; Rex 
V.  Turnhull  Real  Estate  Co.  (1902),  8 Can.  Ex.  C.R.  163;  Turn- 
bull  Real  Estate  Co.  v.  The  King  (1903),  33  Can.  S.C.R.  677; 
Bailey  v.  Isle  of  Thanet  'Light  Railways  Co.,  [1900]  1 Q..B.  722; 
Rex  V.  Cunard  (1909),  12  Can.  Ex.  C.R.  414;  Cunard  v.  The 
King  (1910),  43  Can.  S.C.R.  88.  Reference  was  also  made  to 
Re  Meyer  and  City  of  Toronto  (1914),  30  O.L.R.  426,  and  Dodge 
V.  The  King  (1906),  38  Can.  S.C.R.  149. 

September  19.  Mulock,  C.J.O.  : — This  is  an  appeal  from  the 
award  of  the  Official  Arbitrator  for  the  City  of  Toronto  fixing  the 
amonnt  of  compensation  to  be  paid  by  the  city  corporation  to  Mrs. 
Snow  for  certain  of  her  lands  expropriated  by  the  said  corporation 
and  for  injury  to  her  adjoining  lands  caused  by  such  expropriation. 

The  facts  material  to  the  determination  of  this  appeal  are  as 
follows : — 

At  the  time  of  the  expropriation  in  question  Mrs.  Snow  owned 
certain  property  situate  in  the  Balmy  Beach  district,  in  the  city 
of  Toronto,  which  property  extended  southerly  to  the  water’s  edge 
of  lake  Ontario.  She  also  owned  a certain  water-lot  in  front  of 
the  first  mentioned  property  extending  southerly  from  the  water’s 
edge  for  a certain  distance  into  the  lake.  Owing  to  the  action 
of  the  water  of  the  lake,  by  degrees  a strip  of  land  about  31  feet 
wide  was  formed  at  the  northerly  end  of  the  water-lot,  leaving 
the  remainder  submerged.  Such  was  the  condition  of  the  water- 
lot  when  expropriated.  The  strip  of  land  is  referred  to  in  the 
evidence  and  the  reasons  of  the  arbitrator  as  “ the  beach.” 

The  questions  to  he  determined  by  the  arbitrator  were  the 
amount  of  compensation  to  be  paid  to  Mrs.  Snow  because  of  such 
expropriation,  and  also  the  amount  of  damages  to  be  paid  to  her 
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because  of  her  other  propert}^  having  been  injuriously  affected  by 
such  expropriation.  The  learned  arbitrator  fixed  the  amount  of 
compensation  to  be  paid  the  claimant  for  the  taking  of  her  beach 
and  water-lot  and  other  matters  complained  of  at  the  sum  of 
$9,500/^  and  also  awarded  her  two-thirds  of  the  costs  of  the  pro- 
ceedings before  him.  The  city  corporation  appeals  from  the 
award. 

As  to  the  claim  for  damages  because  of  the  claimants  unex- 
propriated property  being  injuriously  affected,  the  learned  arbi- 
trator in  his  reasons  for  his  award  says : I do  not  discuss  the 

value  of  the  main  land  (that  is  her  unexpropriated  land),  such 
not  being  necessary  in  view  of  the  fact  that  I allow  no  depreciation 
thereon.  Mr.  Snow  mentioned  an  offer  that  he  had  received  of 
$150  a foot  for  the  other  land  without  the  water-lot.  I can  see  no 
depreciation  on  this  price.”  But  in  his  reasons  for  his  award  he 
states  that  the  $9,500  is  compensation  for  the  taking  of  her 
beach  and  water-lot  and  other  matters  complained  of.”  The  mat- 
ters complained  of  ” are  set  forth  in  Mrs.  Snow’s  notice  which 
constituted  the  foundation  of  this  arbitration,  and  in  that  notice 
they  are  stated  to  be  two,  viz.,  the  expropriation  of  certain  of  her 
property,  and  injury,  by  reason  of  such  expropriation,  to  her  ad- 
joining lands. 

The  learned  arbitrator  in  his  reasons  for  judgment  says : It 

appears  to  me  that  the  natural  and  most  to  be  expected  user  ” (refer- 
ring to  the  beach  and  probably  to  the  submerged  portion  of  the 
water-lot)  is  that  for  boat-houses,  bathing  stations,  and  possibly 
some  refreshment  stands,  there  being  one  such  refreshment  booth 
given  in  evidence  as  existent  now.  That  there  is  a demand  for 
canoe  and  boat  accommodation  is,  I think,  amply  proved  by  the 
evidence.  Coming  down  then  to  the  question  of  value  of  the  beach 
and  water-lot  based  on  the  above  potential  user,”  etc.  It  is  clear 
from  these  observations  that  the  learned  arbitrator  based  his  value 
of  the  beach  and  water-lot  ” on  their  potential  user  for  boat-houses, 
etc.  The  potential  user  is  an  element  for  consideration  by  the 
arbitrator,  but  it  is  not  the  determining  factor  as  to  the  amount 
of  compensation  to  be  awarded.  The  principle  upon  which  the 
amount  should  be  fixed  is  correctly  stated,  by  one  of  the  arbitra- 
tors, in  Canadian  Northern^  Railway  Co.  v.  BUlings,  31  D.L.Ei^ 
687,  at  p.  691,  in  these  words:  “As  I understand  the  effect  of 

the  legal  decisions,  the  proprietor  is  not  entitled  to  have  the  value 
of  the  lands  taken  based  on  what  he  might  sell  them  for  at  a prob- 
lematical sale  in  the  future,  as  city  or  town  lots,  but  he  is  entitled 
to  the  present  value  of  the  lands  based  on  what  a reasonable  pur- 
chaser would  give  for  them  at  the  present  time,  keeping  in  view 
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their  potential  value  and  the  opportunity  of  making  money  out 
of  them  later  on  by  subdividing.^^ 

The  learned  arbitrator,  instead  of  finding  what  a reasonable 
purchaser  would  give  for  the  expropriated  property,  has  based  his 
finding  upon  what  the  property  would  bo  worth  to  Mrs.  Snow  if 
retained  by  her  unsold  to  be  utilised  as  a site  for  boat-houses,  bath- 
ing stations,  etc.  Thus  he  has  proceeded  upon  a wrong  principle, 
and  his  award  should  be  set  aside. 

Before  disposing  of  the  case,  I deem  it  my  duty  to  make  cer- 
tain observations  regarding  the  manner  in  which  the  arbitration 
was  conducted.  The  question  to  be  determined  was  a simple  one, 
a plain  question  of  fact,  but  the  proceedings  before  the  arbitrator 
appear  to  have  been  dragged  out  unduly.  There  were  27  sittings, 
the  notes  of  proceedings  occupy  1,316  typewritten  pages  of  fools- 
cap, and  42  witnesses  were  examined.  There  was  much  discur- 
sive and  irrelevant  discussion  and  evidence.  If  the  case  goes 
back  to  the  arbitrator  for  reconsideration,  it  ought  to  be  possible 
out  of  the  mass  of  evidence  to  select  so  much  as  will  enable  him 
to  make  his  award,  and  if  costs  should  be  awarded  to  the  claimant 
they  should  be  limited  to  such  as  in  the  opinion  of  the  taxing 
officer  were  properly  incurred. 

Fergusoj^,  J.A.  : — It  is  to  me  clear  that  the  award  herein  is 
not  based  entirely  on  the  evidence  of  the  market  value  of  the  land, 
but  to  a large  extent  is'  based  on  the  evidence  of  the  potential  use 
of  the  land,  and  that,  in  arriving  at  the  potential  use  and  value  of 
that  part  of  the  land  still  covered  by  water,  the  witnesses  and  the 
arbitrator  assumed  that  Mrs.  Snow,  in  her  capacity  of  owner  of  the 
water-lot,  had,  and  the  Municipal  Corporation  of  the  City  of 
Toronto  by  the  expropriation  proceedings  would  acquire,  as  against 
the  adjoining  riparian  owners,  the  legal  right  to  fill  up  and  build 
upon  the  parts  of  the  water-lots  in  question  which  have  not  yet  as 
accretions  become  part  of  Mrs.  Snow’s  land-lot,  but  are  still  covered 
by  the  waters  of  lake  Ontario. 

Mts.  Snow  owns  the  land  on  the  bank  down  to  the  waters  of 
lake  Ontario,  in  front  of  which  is  situated  the  water-lot  expro- 
priated, and  at  the  time  of  the  expropriation  she,  in  my  opinion, 
was,  as  owner  of  the  land-lot,  entitled  to  the  usual  rights  of  a ripar- 
ian owner,  unless  a grant  of  the  water-lot  from  the  Crown,  in  the 
right  of  the  Province,  has  the  effect  of  depriving  riparian  owners 
of  their  riparian  rights  in  reference  to  the  waters  covering  the  water- 
lot  so  granted.  The  deed  of  the  water-lots  in  question  is  dated  the 
5th  November,  1880,  and  therefrom  is  excepted  ^'the  free  user, 
passage,  and  enjoyment  of,  in,  over,  and  upon  all  navigable  waters 
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that  shall  or  may  be  hereafter  found  on  or  under  or  be  flowing 
through  or  upon  any  part  of  the  said  land  hereby  granted/^ 

The  award  is  not  based  upon  any  loss  of  riparian  rights  attach- 
ing to  Mrs.  Snow^s  land-lot,  but  on  the  value  of  the  water-lot, 
treating  the  made  land,  not  as  accretions  to  her  land-lot,  but 
as  still  part  of  the  water-lot,  on  the  hypothesis  that  the  Crown 
grant  of  the  water-lots  carried  with  it  the  right  to  fill  up,  build 
upon,  and  use  the  land  covered  by  the  waters  for  business  pur- 
poses, without  regard  to  riparian  rights  of  adjoining  owners,  and 
subject  only  to  the  right  of  the  Dominion  to  control  navigation. 

It  seems  to  have  been  assumed  that  the  case  of  'London  and 
Canadian  ‘Loan  and  Agency  Co.  v.  Warin,  14  Can.  S.C.E.  232, 
had  established  that  a Crown  grant  of  a water-lot  had  the  effect 
of  terminating  the  rights  of  navigation  and  riparian  rights  in 
reference  to  the  waters  covering  the  lands  granted,  if  at  the  date 
of  the  grant  the  right  to  control  navigation  was  vested  in  the 
Province,  or  the  effect  of  conferring  upon  the  grantee  from  the 
Crown  the  right  to  use  the  lands  without  regard  to  the  rights  of 
the  public  and  adjoining  owners. 

I have  carefully  considered  the  Warin  case,  and  do  not  think 
it  is  authority  for  either  of  these  propositions.  It  is  well-estab- 
lished : — 

(a)  That  riparian  owners’  rights  are  not  founded  on  the 
ownership  of  the  bed  of  the  lake  or  river,  but  right  of  access  to 
the  water:  Coulson  and  Forbes’s  Law  of  Waters,  3rd  ed.,  pp. 
109-128  and  136;  Lyon  v.  Fishmongers’  Co.,  1 App.  Cas.  662; 

(b)  That  lake  Ontario  is  a navigable  water; 

(c)  That  a grant  of  land  to  the  water  carries  with  it  to  the 
grantee  the  right  of  access  to  and  from  the  water  from  any  spot 
on  their  own  lands:  Marshall  v.  Ulleswater  Steam  Namgation 
Co.  (1871),  L.E.  7 Q.B.  166,  at  p.  172;  Attorney-General  for 
the  Straits  Settlement  v.  Y^ernyss  (1888),  13  App.  Cas.  192;  North 
Shore  Railway  Co.  v.  Pion.,(  1889),  14  App.  Cas.  612;  Pion  v. 
North  Shore  Railway  Co.  (1887),  14  Can.  S.C.E.  677;  Coulson 
and  Forbes,  pp.  53,  54,  111,  114,  172,  507; 

(d)  That  any  grantee  of  the  Crown  must  take  subject  to  the 
right  of  navigation:  Mayor  of  Colchester  v.  Broohe  (1845),  7 Q.B. 
339,  at  p.  374;  Coulson  and  Forbes,  p.  52; 

(e)  That  the  riparian  owner  has  a right  to  the  natural  flow 
and  quality  of  the  water,  subject  to  the  same  rights  as  his  riparian 
neighbours:  Coulson  and  Forbes,  pp.,134,  142,  182,  219,  497, 
714,  718; 
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(f)  That  the  riparian  owner  is  entitled  to  accretions : Conlson 
and  Forbes,  pp.  39,  41,  85,  92,  219; 

(g)  That  the  riparian  owner  and  the  public  have  the  right  of 
navigation  in  navigablo  waters:  Conlson  and  Forbes,  p.  129;  and 

(h)  That  the  right  of  navigation  is  a public  right^  but  that  it 
may  be  connected  with  a right  to  the  exclusive  access  to  particular 
land  on  the  bank,  and  that  this  latter  right  is  a private  one^ 
invasion  of  which  may  form  a ground  of  action  for  damages : Lyon 
v.  Fishmongers'  Co.  {supra). 

That  the  authorities  cited  and  referred  to  in  Ooulson  and  Forbes 
on  Waters  are  applicable  in  this  country  is,  I think^  established  by 
North  Shore  Railway  Co.  v.  Pion  {supra);  Bell  v.  Corporation  of 
Quebec  (1879),  4 App.  Cas.  84;  Volcanic  Oil  and  Gas  Co.  v.  Chap'- 
lin,  27  O.L.R.  34,  affirmed  27  O.L.R.  484;  Haggerty  v.  Latreille 
(1913),  29  O.L.R.  300;  Pichels  v.  The  King,  14  Can.  Ex.  C.R. 
379;  Nelson  v.  Pacific  Great  Eastern  Railway  Go.  (1918),  25 
B.C.R.  259^  26  B.C.R.  1;  Kennedy  v.  Ellison,  [1923]  1 D.L.R. 
1069;  and  Baldwin  v.  Chaplin  (1915),  34  O.L.R.  1. 

In  the  Pion  case  {supra)  the  Privy  Council  held  that  there 
is  no  distinction  in  principle  between  riparian  rights  on  the  banks 
of  navigable  or  tidal  and  on  those  of  non-navigable  rivers.  In 
the  former  case,  however,  there  must  be  no  interference  with  the 
public  right  of  navigation;  and  in  order  to  give  rise  to  riparian 
rights  the  land  must  be  in  actual  daily  contact  with  the  stream 
laterally  or  vertically.  Lyon  v.  Fishmongers'  Co.  (1  App.  Cas. 
662)  followed  and  held  to  be  applicable  to  every  country  in  which 
the  same  general  law  of  riparian  rights  prevails,  unless  excluded 
by  some  positive  rule  or  binding  authority  of  the  lex  loci." 

The  American^ . English,  and  Canadian  cases  are  well  collected 
and  reviewed  in  an  interesting  and  instructive  opinion  of  the 
Supreme  Court  of  Illinois  in  Revell  v.  The  People  (1899),  177 
111.  468. 

If  the  grantee  of  a water-lot  from  the  Crown  thereby  acquires 
the  right  to  fill  up  and  use  such  a lot  for  commercial  purposes, 
irrespective  of  the  rights  of  riparian  owners  of  access,  accretions, 
and  navigation,  he,  by  his  grant,  acquires  from  the  Crown  a 
greater  right  than  the  Crown  in  the  right  of  the  Province  then 
had,  because  riparian  rights  in  respect  of  the  waters  covering  the 
lots  had,  I think,  attached  to  the  original  grant  of  the  land-lot, 
with  the  result  that  the  Crown  could  not  grant  the  water-lots  free 
from  these  riparian  rights  until  it  had  again  acquired  them  or 
had  terminated  them  by  appropriate  legislation. 

Jurisdiction  over  navigation  is  now  vested  in  the  Dominion, 
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and  jurisdiction  over  property  and  civil  rights  is  in  the  Province, 
and  it  may  be  that  the  Parliament  of  Canada  could  and  has 
granted  thn  right  to  obstruct  navigation,  but  there  is  no  claim 
that  such  a right  has  been  granted  in  reference  to  the  water-lots 
here  in  question,  or  that  the  Crown,  in  the  right  of  the  Province 
of  Ontario,  granted  any  right  to  obstruct  navigation^  so  as  to  affect 
the  private  rights  of  riparian  owners  in  respect  of  navigation. 

To  hold  that  a grant  of  a water-lot  has  the  effect  of  freeing 
the  waters  and  lands  from  the  rights  of  riparian  oAvners  adjoining, 
Ave  must  ignore  the  law  laid  doAvn  in  the  cases  which  seem  to  me 
to  establish  that  the  grantee  of  the  Crown  must  take  subject  to  the 
right  of  na.Adgation  and  any  other  rights  in  the  public  or  which 
have  already  been  granted  {Mayor  of  Colchester  v.  Brooke,  supra), 
and  to  the  express  exception  I have  quoted  from  the  Crown  grant. 
Such  a holding  would,  I think,  require  us  to  ignore  also  an  essen- 
tial element  necessary  to  the  opinions  expressed  in  the  Warin 
case,  i.e.,  that  the  grant  there  in  question  had  been  confirmed  by  a 
statute  of  the  Province,  while  the  Province  yet  controlled  naviga- 
tion, and  was  made  in  pursuance  of  a plan  or  scheme  for  the 
improvement  of  Toronto  harbour. 

It  is  not  contended  that  the  lands  here  in  question  are  part 
of  the  Toronto  harbour,  or  are  covered  by  the  scheme  approved 
of  by  the  statute  in  question  in  the  Warin  case.  The  Warin  case 
is  referred  to  and  considered  in  Kennedy  v.  The  Surrey  (190h), 
10  Can.  Ex.  C.E.  29;  Bex  v.  Bradhurn  (1913),  14  Can.  Ex.  C.E. 
419,  436;  Rex  v.  Wilson  (1914),  15  Can.  Ex.  C.E.  283. 

In  Kennedy  v.  The  Surrey,  the  Exchequer  Court  of  Canada 
held : — • 

(1)  That  nothing  short  of  legislative  sanction  can  take  from 
anything  A\Eich  hinders  navigation  the  character  of  a nuisance. 

(2)  That,  Avhere  an  interference  with  navigation  is  established, 
it  is  a public  nuisance  which  one  specially  injured  or  damnified 
by  it  has  a right  to  remove. 

In  Rex  V.  Bradhurn,  it  was  held  that,  as  the  water-lots  had  been 
granted  since  Confederation,  and  the  waters  were  navigable,  the 
lots  could  not  be  built  upon.  In  that  case  Sir  Walter  Cassels  said 
(14  Can.  Ex.  C.E.  at  p.  436)  of  the  Warin  case:  In  consider- 

ing the  effect  of  that  case  it  is  necessary  to  remember  that  the 
CroAAUi  was  dealing  with  what  was  part  of  the  public  harbour 
at  Toronto.  By  an  order  in  council  passed  in  1837  the  boundaries 
of  the  City  of  Toronto  were  extended  south  to  AAdiat  AA^as  knoAAui 
as  the  old  Windmill  line.  By  subsequent  legislation  the  boundary 
has  been  extended  further  south.  ...  A pafent  Avas  issued  to 
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the  City,  conveying  to  them  certain  water-lots,  including  the 
water-lot  in  question  in  the  Warm  case,  with  a reservation  for 
public  streets.  The  grant  of  the  water-lots  was  confirmed  by 
statute.’’ 

In  Rex  V.  Wilson  {supra),  decided  by  Sir  Walter  Cassels,  it 
was  held : — 

That  the  owner  of  a water-lot  in  a public  harbour  under  a 
patent  from  the  Crown  granted  before  Confederation  cannot  place 
erections  thereon  without  the  approval  of  the  Grovernor  in  Council 
as  required  by  ch.  115  of  R.S.C.  1906. 

That  the  market  value  of  the  water-lot  is  the  proper  basis 
for  assessment  of  compensation,  but,  while  that  value  may  be 
enhanced  by  the  hope  or  expectation  of  obtaining  authority  to  erect 
structures  on  the  lot,  where  there  is  no  evidence  of  market  value  to 
guide  it  the  Court  will  not  assess  compensation  on  a hope  or 
expectation  which  cannot  be  regarded  as  a right  of  property  in 
the  defendant.” 

In  the  course  of  his  judgment,  Sir  Walter  Cassels  said 

(p.  288) 

“ To  make  the  property  fully  available,  there  must  be  an  ap- 
proval; and  the  title  to  erect  on  the  water-lot  would  not  be  com- 
plete until  such  assent  had  been  procured.  At  the  time  of  the 
expropriation  such  assent  was  wanting,  and  therefore  the  owners 
of  these  water-lots  could  not  convey  to  any  purchaser  a right  to 
erect  structures.” 

And  at  pp.  290,  291 : — 

In  the  case  before  me  . . . there  is  no  obligation  on  the 

part  of  the  Crown  to  approve  of  the  construction  of  works.  At 
the  time  of  the  expropriation  no  such  right  had  been  obtained; 
and  if  the  authorities  I have  quoted  are  correctly  decided,  it  would 
seem  to  me  that  this  hope  of  obtaining  such  approval  could  not  be 
an  element  within  the  meaning  of  our  statute.” 

The  reasoning  of  the  judgment  of  Sir  Walter  Cassels  appeals 
to  me  as  sound,  and  appears  to  establish  that,  if  the  market  value 
has  been  enhanced  by  a hope  or  expectation,  the  claimant  is  en- 
titled to  the  market  value,  but  that  the  hope,  expectation,  or  chance 
of  obtaining  from  the  Crown,  in  the  right  of  the  Province,  power 
to  fill  in  the  water-lots  or  to  interfere  with  the  rights  of  riparian 
owners  or  of  obtaining  from  the  Dominion  of  Canada  authority 
to  obstruct  navigation  by  the  filling  in  and  building  upon  the 
water-lots  is  not  an  element  of  value  that  the  arbitrator  may  take 
into  consideration. 

The  principles  enunciated  in  the  Wilson  case  seem  to  accord 
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with  the  views  adopted  by  the  Supreme  Court  of  Canada  in  Can- 
adian Northern  Railway  Co.  v.  Billings^  31  D.L.E.  687,  reversing 
the  judgment  in  Be  Billings  and  Canadian  Northern  Ontario  Rail- 
luay  Co.  (1913),  29  O.L.E.  608. 

A study  of  the  authorities  and  the  wording  of  the  grant  of  the 
water-lots  has  led  me  to  the  conclusion  that  the  ^¥arin  case  has  no 
application  to  the  case  we  are  considering,  and  that  neither  the 
rights  of  navigation  nor  riparian  rights  were  taken  away,  limited, 
or  changed  by  the  grant  of  the  water-lot,  and  consequently  that  the 
right  to  accretions  and  to  hinder  access  or  navigation  will  not  pass 
to  the  city  corporation  by  reason  of  its  expropriation  of  that  part 
of  the  water-lot  which  is  still  covered  by  water,  and  that  the  proper 
basis  of  compensation  for  that  part  of  the  water-lot  which  is  still 
covered  by  water  is  that  enunciated  in  Rex.  v.  Wilson  (supra). 

I am  also  of  opinion  that  the  part  of  the  lands  not  now  covered 
by  water  and  which  may  be  permanent  accretions  should  be  con- 
sidered as  being  part  of  Mrs.  Snow’s  land-lot  and  valued  as  such. 
To  the  sums  allowed  for  the  accretions  as  part  of  the  land-lot  and 
on  the  principle  of  Rex  v.  Wilson,  for  the  water-lot  there  should 
be  added  any  sum  by  which  Mrs.  Snow’s  land-lot  may  be  depreci- 
ated by  reason  of  her  losing  her  water-front  and  therewith  her 
riparian  rights.  In  determining  what  are  accretions,  reference 
may  be  had  to  Haggerty  v.  Latreille  (supra)  ^ a case  dealing  with 
the  ownership  of  land  made  by  placing  stones  in  the  waters. 

The  arbitrator’s  award  and  the  evidence  now  before  us  were 
not  directed  to  an  assessment  of  compensation  on  the  basis  I have 
indicated.  Though  the  sum  awarded  when  calculated  on  the  prin- 
ciples that  seem  to  me  to  govern  may  not  differ  substantially  from 
that  already  allowed,  I would,  for  these  reasons,  allow  the  appeal, 
set  aside  the  award,  and  refer  the  matter  to  the  arbitrator  for 
reconsideration — costs  to  follow  the  event. 

Hodgin'S  and  Smith,  JJ.A.,  agreed  with  Fergusoh,  J.A. 

Magee,  J.A. : — I confess  that  the  amount  allowed  by  the  Official 
Arbitrator  as  compensation  seems  to  me  to  be  greater  than  I would 
have  expected — but  I am  unable  to  see  that  he  has  acted  upon  any 
wrong  principle  or  has  refused  to  recognise  or  consider  any  element 
which  should  have  entered  into  his  consideration.  He  has  not,  I 
think,  valued  the  property  or  allowed  compensation  upon  any  basis 
other  than  legal  and  proper  ones. 

In  my  opinion,  his  award  cannot,  on  recognised  principles,  be 
interfered  with,  and  I would  dismiss  the  appeal  with  costs.  . 

Appeal  ad, lowed  (Magee,  J.A.,  dissenting). 
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[APPELLATE  DIVISION.] 

Re  Tunnell  Ltd. 

Bankruptcy— Creditors'  Claims — Costs  of  Solicitors  for  DeMor  Oppos- 
ing Petition  for  Receiving  Order — Liability  of  DeMor  at  Date  of 
Receiving  Order — Bankruptcy  Act,  secs.  4(10),  44(2). 

After  the  filing  of  a petition  in  bankruptcy,  the  debtor  retained  solici- 
tors to  oppose  the  granting  of  a receiving  order,  which  they  did  in 
good  faith  but  without  success:  — 

Held,  that  the  solicitors  were  entitled  to  rank  upon  the  estate  of  the 
debtor  for  the  amount  of  their  costs  so  incurred. 

Section  4(10)  of  the  Bankruptcy  Act  does  not  interfere  with  or  over- 
rule the  express  provision  of  sec.  44(2)  that  all  debts  and  liabilities 
to  which  the  debtor  is  subject  at  the  date  of  the  receiving  order 
shall  be  deemed  to  be  debts  provable  in  bankruptcy. 

Suggested,  that  the  Act  should  be  amended  so  as  to  give  to  the  Bank- 
ruptcy Judge  jurisdiction  to  allow  a debtor  resisting  bankruptcy  his  ^ 
costs  (not  merely  the  right  to  rank  for  his  costs)  in  a case  where 
he,  in  the  opinion  of  the  Judge,  acted  properly  in  opposing  the  peti- 
tion, though  ultimately  unsuccessful. 

An  appeal  by  a firm  of  solicitors  from  the  disallowance,  by  the 
trustee  in  bankruptcy  of  the  estate  of  Tunnell  Limited,  of  the 
appellants’  claim  to  rank  as  creditors  of  the  estate. 

April  15.  The  appeal  was  heard  by  Fishee^  J.,  in  Chambers. 
Lewis  Duncan,  for  the  appellants. 

J.  D.  O'Neill,  for  the  trustee,  respondent. 

April  29.  Fishee,  J. : — The  debtor-company  carried  on  busi- 
ness in  Toronto,  and  on  the  16th  and  20th  days  of  October,  1923, 
two  petitions  in  bankruptcy  were  filed.  The  petitions  were 
opposed  and  disposed  of  on  the  7th  November,  1923,  when  a 
receiving  order  was  made,  declaring  the  debtor-company  bankrupt, 
and  A.  J.  Hardy  was  appointed  trustee. 

On  the  4th  December,  1923,  the  solicitors  (the  appellants) 
filed  a claim  for  $175  for  costs  incurred  in  opposing  the  petitions, 
and  claimed  the  right  to  rank  as  preferred  creditors.  On  the  12th 
March,  1924,  the  trustee  disallowed  the  claim  on  the  following 
grounds : That  there  was  no  provision  in  the  receiving  order  for 

payment  of  your  costs.” 

It  appears  that  when  the  two  petitions  referred  to  were  served 
on  the  debtor-company  the  appellants  were  engaged  by  that  com- 
pany to  act  as  their  solicitors,  and  were  given  instructions  to  oppose 
the  petitions.  The  point  involved  was  an  important  one.  (See 
Re  Tunnell  Limited  (1923),  25  O.W.N.  255,  4 C.B.R.  302). 

The  appellants  on  the  appeal  admitted  that  they  were  not 
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entitled  to  rank  as  preferred  creditors,  bnt  submitted  that  they 
were  entitled  to  rank  as  ordinary  creditors. 

The  question  for  determination  arising  on  this  appeal  is, 
whether  or  not  the  trustee,  as  representing  the  creditors  of  the 
bankrupt,  is  under  any  legal  obligation  to  pay  these  appellants 
the  amount  of  their  account. 

A petition  for  a receiving  order  when  filed  is  deemed  to  be 
then  presented  (see  Bankruptcy  Eule  76)  ; and,  if  a receiving 
order  is  made,  it  relates  back  to  the  date  of  presentation  (see  sec.  4, 
subsec.  10,  of  the  Bankruptcy  Act).  Therefore,  any  retainer  of 
these  appellants  as  solicitors  by  and  for  Tunnell  Limited  was  at  a 
time  when  that  company  was  insolvent;  and,  under  such  circum- 
stances, it  must  be  held  that  the  trustee  is  not  liable  for  payment 
of  these  costs,  as  such  costs,  not  being  a debt  provable  in  bank- 
ruptcy, cannot  be  paid  out  of  the  bankrupt  estate,  for  the  reason 
that  the  obligation  to  pay  the  costs  is  one  which  arose  after  the 
presentation  of  the  petition  and  not  in  the  bankruptcy,  and  remains 
a debt  enforceable  by  the  creditors  against  the  debtor  only. 

It  does  not  seem  reasonable  that  a debtor  should  be  entitled, 
through  his  solicitors,  to  rank  on  his  estate,  in  competition  with 
his  own  creditors,  for  costs  incurred  by  him  in  opposing  a petition 
(and  in  which  he  failed)  to  have  him  declared  a bankrupt.  Solici- 
tors^ costs  payable  out  of  an  estate,  after  a receiving  order  is  made, 
are  governed  by  Bankruptcy  Eule  61,  which  provides  that:  ^^Sub- 
ject  to  the  provisions  of  the  Act,  no  costs  shall  be  paid  out  of  the 
estate  or  assets  of  the  debtor,  excepting  the  costs  of  the  solicitor 
or  solicitors  employed  by  the  trustee  and  such  costs  as  have  been 
awarded  against  the  trustee  or  the  estate  of  the  debtor  by  an  order 
of  the  Court  in  any  action  or  proceeding  under  the  Act  or  these 
Eules.” 

Under  Bankruptcy  Eule  138,  a debtor  is  not  entitled  to  charge 
any  costs  against  his  estate  in  securing  his  discharge. 

In  In  re  Swim  and  Storey  (1922),  3 O.B.E.  366,  it  was  held 
that  necessary  legal  work  preceding  the  making  of  an  authorised 
assignment,  and  done  with  a view  of  avoiding  an  assignment,  etc., 
and  legal  services  rendered  to  the  assignor  in  order  to  prepare  a 
statement  of  his  affairs  under  the  Bankruptcy  Act,  should  be 
allowed  and  the  trustee  directed  to  pay  them  out  of  the  estate; 
but  that  case  was  one  of  an- authorised  assignment,  and  at  the 
time  the  costs  were  incurred  the  debtor  was  not  a bankrupt,  so 
that  that  case  is  distinguishable  from  the  present  one,  in  that,  when 
a petition  is  filed,  if  an  order  is  granted,  it,  as  I have  stated, 
relates  back  to  the  date  of  the  filing,  and  at  that  time  the  debtor 
was — the  order  having  been  grantecl-^a  bankrupt. 
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The  Eegistrar  (SaskatcheAvan)  in  In  re  Stoneberg  (1922), 
3 C.B.E.  66,  also  a case  of  a voluntary  assignment,  held  a different 
view  to  that  in  In  re  Swim  and  Storey,  supra.  In  the  Stoneberg 
case  the  Eegistrar  held  that  solicitors^  charges  for  preparing  an 
authorised  assignment  under  the  Bankruptcy  Act  are  primd  facie 
not  chargeable  against  the  bankrupt  estate,  but  against  the  person 
Avho  employed  the  solicitors. 

I am  inclined  to  the  opinion  that  the  Eegistrar^s  judgment  is 
right,  in  view  of  the  provisions  of  our  Bankruptcy  Act  as  they  at 
present  exist. 

Under  the  English  Bankruptcy  Act,  the  petitioning  debtoUs 
solicitors  are  entitled  to  be  paid  their  costs  up  to  the  time  of  the 
making  of  the  receiving  order,  and  they  are  payable  out  of  the 
estate,  but  our  Act  contains  no  provision  similar  to  that  in  the 
English  Act:  see  In  re  Pilling,  [1909]  2 K.B.  788,  where  Philli- 
more,  J.,  held  that  where  after  a receiving  order  the  debtor  carries 
a composition  or  scheme,  and  any  applications  by  him  to  expunge 
proofs  are  dismissed  with  costs,  he  must  pay  such  costs  in  addition 
to  what  he  pays  under  the  composition  or  scheme ; but,  if  he  fails 
to  carry  the  composition  or  scheme  and  is  adjudicated  a bankrupt, 
such  costs,  not  being  a debt  provable  in  the  bankruptcy,  are  not 
payable  out  of  the  estate,  and  remain  a debt  enforceable  against 
him  after  his  discharge. 

As  I have  stated,  the  petition  relates  back  to  the  date  of  pre- 
sentation, and,  an  order  having  been  granted,  it  affects  the  debtoffs 
property  from  that  date,  and  the  debtor  cannot  create  a liability 
to  any  one  and  come  in  competition  with  his  creditors.  Solicitors 
employed  to  prepare  an  authorised  assignment  or  engaged  to 
appear  on  a petition  for  a receiving  order  must  look  to  the  debtor 
for  their  costs. 

The  appeal  must  be  dismissed  in  so  far  as  it  relates  to  any 
charges  in  the  solicitors’  account  for  attending  on  and  opposing 
the  petitions  for  a receiving  order,  but,  under  the  circumstances, 
without  costs. 

If  any  part  of  the  appellants’  account  refers  to  charges  made 
prior  to  these  petitions,  if  incurred  on  the  request  of  the  debtor, 
the  creditors  will  be  entitled  to  rank  on  the  estate  as  ordinary 
creditors,  and  if  the  amount  cannot  be  agreed  on  the  charges  will 
be  taxed  by  the  proper  officer. 

The  trustee  is  entitled  to  his  costs  of  this  appeal,  payable  out 
of  the  estate,  and  fixed  at  $20  and  disbursements. 

The  solicitors  appealed  from  the  order  of  Eishee,  J. 
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June  6.  The  appeal  was  heard  by  Magee,  Hodgins,  Middle- 
ton^  and  Smith,  JJ.A. 

'Leiuis  Duncan^  for  the  appellants. 

E.  M.  Hand,  for  the  trustee,  Tespondent. 

September  19.  Middleton,  J.A.  : — Appeal  by  Messrs.  Prond- 
foot,  Duncan,  Oilday,  and  Tisdale  from  the  order  of  Fisher,  J., 
pronounced  on  the  29th  April,  1924,  affirming  the  disallowance, 
by  the  trustee,  of  the  claim  of  the  appellants  against  the  estate  of 
the  bankrupt. 

The  facts  are  not  in  dispute. 

After  the  filing  of  the  petition  in  bankruptc}',  the  bankrupt 
retained  the  appellants  to  oppose  the  granting  of  the  receiving- 
order.  In  this  the  appellants  were  unsuccessful,  and  bankruptcy 
was  declared  and  the  usual  order  made.  The  appellants  seek  to 
prove  as  creditors  in  the  liquidation  for  their  bill  of  costs  so  in- 
curred. This  claim  has  been  disallowed,  Mr.  Justice  Fisher  taking 
the  view  that,  because  the  obligation  to  pay  the  costs  arose  after 
the  presentation  of  the  petition,  when  the  company  was  insolvent, 
the  claim  was  not  provable.  With  this  opinion  I find  myself 
unable  to  agree. 

The  Bankruptcy  Act,  sec.  44(2),  with  certain  exceptions  not 
here  applicable,  provides  that  all  debts  and  liabilities,  present 
or  future,  to  which  the  debtor  is  subject  at  the  date  of  the  receiving 
order  . . . shall  be  deemed  to  be  debts  provable  in  bank- 

ruptcy. . . . ’^ 

The  theory  upon  which  the  claim  was  rejected  was,  that  under 
sec.  4,  subsec.  10,  the  bankruptcy  of  a debtor  shall  be  deemed  to 
have  relation  back  to  and  to  commence  at  the  time  of  the  service 
of  the  petition  on  which  a receiving  order  is  made  against  him.” 

This  section  does  not  appear  to  me  to  interfere  with  or  overrule 
the  express  provision  of  sec.  44.  It  does  not  provide  that  the  date 
of  a winding-up  order  shall  be  deemed  to  be  the  date  of  the  filing 
of  the  petition,  but  merely  that  the  bankruptcy  shall  be  deemed 
to  have  commenced  at  that  time.  I think  that  sec.  44  should  have 
its  full  effect;  and,  as  it  was  intended  to  provide  that  all  debts 
before  the  date  of  the  receiving  order  should  rank,  knowledge  of 
the  condition  of  bankruptcy  is  not  made  any  impediment  in  the 
way  of  the  creditor  ranking. 

To  illustrate  the  hardship  which  would  flow  from  the  view 
entertained  in  the  Court  below,  assume  that,  after  the  presentation 
of  a bankruptcy  petition,  the  debtor  should  borrow  a large  sum  of 
money.  This  would  pass  to  the  trustee,  but  the  lender  could  not 
rank.  Similarly,  a merchant  who  had 'sold  goods  on  credit  could 
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not  rank,  although  his  goods  were  taken  to  be^  distributed  among 
the  creditors  by  the  trustee. 

The  appeal  should  be  allowed,  and  the  trustee  should  pay  the 
creditors  their  costs  throughout,  without  prejudice  to  his  right  of 
indemnity,  if  any,  against  the  trust-estate. 

It  may  well  be  that  the  statute  should  be  amended  so  as  to 
give  to  the  Bankruptcy  Judge  jurisdiction  to  allow  to  a debtor 
resisting  bankruptcy  his  costs  in  cases  where  the  Judge  is  of 
opinion  that  the  debtor  acted  properly  in  opposing  the  petition, 
even  though  ultimately  unsuccessful.  It  seems  a hardship  that 
the  solicitors  acting  in  good  faith  should  receive  a dividend  only, 
and  it  may  result  in  producing  an  unsatisfactory  condition  if 
debtors  cannot  ha,ve  professional  assistance  unless  a solicitor  is 
found  ready  to  undertake  the  task  at  practically  his  own  risk  as 
to  remuneration.  The  granting  of  costs  indiscriminately  would 
be  a serious  evil.  At  present  it  appears  plain  that  the  Judge  has 
no  discretion  as  the  statute  now  stands. 

Hodgins  and  Smith,  JJ.A.,  agreed  with  Middleton,  J.A. 

Magee,  J.A. : — There  is  no  suggestion  that  the  appellants, 
acting  as  solicitors  for  the  bankrupt  in  opposing  unsuccessfully 
the  application  of  the  creditors  for  a bankruptcy  order,  acted  other- 
wise than  in  good  faith,  under  possibly  incorrect  instructions  as  to 
facts,  and  there  does  not  appear  any  reason  why  they  should  not  be 
•entitled  to  rank  with  other  creditors  who  render  services  or  work 
or  sell  goods  or  lend  moneys  to  one  in  bankrupt  circumstances.  I 
agree  that  the  appeal  should  be  allowed. 

Appeal  allowed. 


[IN  CHAMBERS.] 

Fawcett  v.  Canadian  National  Railway  Co.  and  Canadian 
Noetheen  Ontaeio  Railway  Co. 

Railway — Limitation  of  LiaMUty  of  Railway  Companies  for  Damage 
for  Fires  Caused  hy  Engines — Dominion  Railway  Act,  1919,  9 d 10 
Geo.  y.  ch.  68,  sec.  387 — Construction  and  Effect  of  sulsecs.  1,  5,  7 — 
Failure  to  Use  Modern  and  Efficient  Appliances** — 'Negligence — 
“ Upon  the  same  Occasion.** 

A motion  made  by  the  defendants  (railway  companies),  in  several  ac- 
tions brought  by  different  plaintiffs  to  recover  damages  for  injury  to 
their  property  by  a fire  said  to  have  been  started  by  an  engine  upon 
a railway,  for  an  order  under  sec.  387(5)  of  the  Dominion  Railway 
Act,  1919,  determining  and  adjusting  all  claims  made  upon  the  de- 
fendants in  respect  of  the  Are.  was  dismissed,  it  appearing  that  the 
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claims  made  exceeded  $5,000  and  that  all  the  actions  were  actions 
“ against  the  company  for  failure  to  use  modern  and  efficient  appli- 
ances or  for  other  negligence,”  and  the  exception  of  subsec.  7 of 
sec.  387  applied. 

Construction  of  subsecs.  1 and  5 and  explanation  of  the  words  “ upon 
the  same  occasion  ” in  subsec.  1. 

Motion"  by  the  railway  compaBies,  the  defendants  in  the  above 
and  other  actions,  for  an  order,  under  sec.  387(5)  of  the  Dominion 
Eailway  Act,  1919,  determining  and  adjusting  all  claims  against  Railway  Co. 
and  liabilities  of  the  defendants  in  respect  of  damage  to  the  pro- 
perty of  the  several  plaintiffs  arising  out  of  a fire  said  to  have  been 
started  by  an  engine  upon  the  Canadian  Northern  Ontario  Eail- 
way, and  staffing  or  consolidating  the  actions,  and  for  other  relief. 

Section  387  of  the  Eailway  Act,  1919,  9 & 10  Geo.  V.  ch.  68, 
is  as  follows : — 

387.  (1)  Whenever  damage  is  caused  to  any  property  by  a 
fire  started  by  any  railway  locomotive,  the  company  operating  the 
railway  on  which  the  locomotive  is  being  used,  whether  guilty  of 
negligence  or  not,  shall  be  liable  for  such  damage  and  may  be  sued 
for  the  recovery  of  the  amount  of  such  damage  in  any  court  of 
competent  jurisdiction:  Provided  that  if  it  be  shewn  that  the 
company  has  used  modern  and  efficient  appliances,  and  has  not 
otherwise  been  guilty  of  any  negligence,  the  total  amount  of  com- 
pensation recoverable  from  the  company  under  this  section  in 
respect  of  any  one  or  more  claims  for  damage  from  a fire  or  fires 
started  by  the  same  locomotive  and  upon  the  same  occasion,  shall 
not  exceed  $5,000;  provided  also  that  if  there  is  any  insurance 
existing  on  the  property  destroyed  or  damaged,  where  the  com- 
pany has  used  modern  and  efficient  appliances  and  has  not  other- 
wise been  guilty  of  negligence,  the  total  amount  of  damages  sus- 
tained by  any  claimant  in  respect  of  the  destruction  or  damage  of 
such  property  shall,  for  the  purposes  of  this*  section,  be  reduced 
by  the  amount  received  or  recoverable  by  or  for  the  benefit  of  such 
claimant  in  respect  of  such  insurance. 

(2)  No  action  shall  lie  against  the  company  by  reason  of  any- 
thing in  any  such  policy  of  insurance. 

(3)  In.  any  action  or  proceeding  under  this  section  the  limi- 
tation of  two  years  prescribed  by  section  391  of  this  Act  shall 
begin  to  run  from  the  date  of  final  judgment  in  any  action  brought 
by  the  assured  to  recover  such  insurance  money,  or,  in  the  case  of 
settlement,  from  the  date  of  the  receipt  of  such  money  by  the 
assured,  as  the  case  may  be. 

(4)  Where  the  amount  recoverable  from  the  company  is  limited 
to  such  $5,000  and  such  sum  is  not  sufficient  to  pay  all  the  claims 
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in  full,  it  shall  be  apportioned  among  the  claimants  pro  rata 
according  to  the  claims  established. 

( 5 ) Where  it  is  made  to  appear  that  the  total  amount  of  the 
claims  may  exceed  the  said  sum,  a judge  of  any  superior  court  of 
competent  jurisdiction  may  make  such  order  as  he  deems  fit  for 
the  proper  determination  and  adjustment  of  alLsuch  claims  and 
of  the  liability  of  the  company,  and,  if  he  deems  proper,  may  stay 
or  consolidate  any  action  or  actions,  and  may  direct  advertisement 
for  such  claims  and  filing  and  adjudication  thereof  in  such  manner 
and  before  such  tribunal,  officer  or  person  as  he  deems  fit,  and 
may  order  that  after  such  advertisement  or  notice  as  he  directs  all 
claims  not  filed  and  established  as  directed  shall  thereafter  be 
barred;  and  the  costs  of  any  such  proceedings  shall  be  paid  as 
such  judge  directs. 

(6)  Except  under  or  in  pursuance  of  such  an  order,  the  com- 
pany shall  not  be  entitled  to  have  any  action  under  this  section 
or  the  amount  recoverable  therein  lessened  because  of  the  limi- 
tation of  its  liability  to  $5,000  as  aforesaid,  nor  shall  any  pay- 
ment made  by  the  company  to  any  claimant  otherwise  than  under 
or  in  pursuance  of  such  an  order  prejudice  the  right  of  any  other 
claimant  to  receive  his  due  proportion  of  such  $5,000. 

(7)  Nothing  in  the  last  two  preceding  subsections  shall  pre- 
vent or  prejudice  any  action  or  claim  against  the  company  for 
failure  to  use  modem  and  efficient  appliances  or  for  other  negli- 
gence. 

(8)  The  company  shall  have  an  insurable  interest  in  all 
property  upon  or  along  its  route,  for  which  it  may  be  held  liable 
to  compensate  the  owners  for  loss  or  damage  by  fire  caused  by  a 
railway  locomotive,  and  may  procure  insurance  thereon  in  its  own 
behalf. 

September  23.  .The  motion  was  heard  by  Riddell,  J.,  in 
Chambers. 

R.  E.  Laidlaw  and  J.  P.  Pratt,  for  the  defendants. 

George  Bell,  K.C.,  for  the  plaintiff  Eawcett. 

J.  W.  Piclcup,  for  the  plaintiff  E.  J.  White. 

F.  A.  Campbell,  for  the  plaintiffs  S.  J.  White,  S.  X White  as 
executor,  and  Stromberg. 

October  3.  Riddell,  J. : — According  to  the  uncontradicted 
affidavit  of  a claims-agent  of  the  Canadian  Northern  Ontario  Rail- 
way Company,  twenty-three  claims  were  presented  to  the  company 
for  damage  caused  to  their  property  by  fire  or  fires  started  by  the 
same  locomotive  and  upon  the  same  occasion.”  Thirteen  of  these 
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claims  have  been  settled,  and,  of  the  remaining  ten,  seven  are 
already  in  litigation,  five  in  the  Supreme  Court  and  two  in  in- 
ferior courts — the  company  anticipates  litigation  in  connection 
Avith  the  other  three,  but  so  far  writs  have  not  been  issued.  There 
is  no  affidavit  shewing  the  amount  of  damage  done  by  the  fire  or 
fires. 

Mr.  Laidlaw  applies  for  an  order  under  the  Railway  Act,  1919, 
sec.  387  (5)  : no  order  was  asked  for  ultra  this  section,  and  I have 
considered  it  alone. 

The  subsection  has  not  received  judicial  interpretation,  and  it 
must  be  scrutinised  without  the  assistance  of  decided  cases. 

The  unlimited  liability  of  railway  companies  for  damage  by 
fire  caused  by  their  engines  was  qualified  in  1911  by  the  statute 
1 & 2 Geo.  Y.  ch.  22,  sec.  10,  substituting, a new  section  for  sec.  298 
of  the  Railway  Act,  R.S.C.  1906,  ch.  37.  The  same  section  rendered 
the  company  liable  even  in  the  absence  of  negligence,  but  limited 
the  liability  if  the  company  was  able  to  prove  its  use  of  modern 
and  efficient  appliances  and  the  absence  of  negligence.  There  exist 
then  three  possible  cases:  (A)  based  upon  negligence — liability 

unlimited;  (B)  not  based  upon  negligence  (1)  company  not 
proving  use  of  modern  and  efficient  appliances  and  absence  of  other 
negligence — liability  unlimited ; (2)  company  so  proving — limited 
to  $5,000. 

Or  another  classification  may  be  preferred: — 

(1)  Damage  by  fire  and  the  use  of  modern  and  efficient  appli- 
ances and  absence  of  other  negligence  proved  by  company — lia- 
bility limited  to  $5,000  for  all  claims  for  damage  by  fire  or  fires 
started  by  the  same  locomotive  and  upon  the  same  occasion. 

(2)  Damage  by  fire,  no  negligence  established,  but  use  of 
modern  and  efficient  appliances  and  absence  of  negligence  not 
proved  by  company — liability  unlimited. 

(3)  Damage  by  fire  caused  by  negligence  of  company — liability 
unlimited. 

Obviously  there  might  be  difficulty  in  working  out  a case  or 
cases  coming  within  class  1 : see  Fawcett  v.  Canadian  Padfic 
Railway  Co,  (1914),  6 O.W.N.  634,  17  Can.  Ry.  Cas.  313;  and 
subsec.  5 was  introduced  in  the  revision  of  1919.  I assume,  with- 
out deciding,  that  this  is  intra  vires  the  Dominion. 

This  subsection  (5)  in  terms  goes  much  beyond  the  require- 
ments of  the  Faivcett  case;  and  (save  as  aifected  by  subsec.  7) 
applies  in  terms  to  every  case  in  which  "'it  is  made  to  appear  that 
the  total  amount  of  the  claims  (i.e.  claims  for  damage  from  a fire 
or  fires  started  by  the  same  locomotive  and  upon  the  same  occa- 
sion— subsec.  l),  may  exceed  $5,000. 
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In  the  present  case  it  has  been  made  to  appear  by  affidavit  that 
the  claims  are  for  snch  fire  or  fires,  and  the  pleadings  shew  that 
they  exceed  $5,000.  On  that  gronnd  thei;e  could  be  no  objection 
to  the  motion. 

It  would  be  absurd  to  apply  such  a provision  in  cases  in  which 
the  liability  is  unlimited — and  it  should  only  apply  in  cases  in 
which  the  company  took  upon  itself  the  onus  of  proving  the  use 
of  modern  and  efficient  appliances  and  the  absence  of  negligence — 


Railway  Co.  that  has  been  done  in  all  cases  in  which  a statement  of  defence  has 


been  delivered,  and  counsel  state  that  the  defence  will  be  raised 


in  all. 


Accordingly,  unless  subsec.  7 applies,  the  relief  sought  under 
subsec.  5 should  be  given. 

Subsection  7 provides  that  nothing  in  the  last  two  preceding 
subsections  shall  prevent  or  prejudice  any  action  or  claim  against 
the  company  for  failure  to  use  modern  and  efficient  appliances  or 
for  other  negligence.”  That  does  not  mean  simply  prevent  an 
action  being  brought,”  but  prevent  an  action  proceeding  to  judg- 
ment and  execution.” 


In  the  present  instance  Fawcett  in  his  writ  alleges  negligence 
of  the  defendants  or  their  servants  ” — ^he  does  not  indeed  in  his 
original  statement  of  claim  allege  negligence,  but  in  the  amended 
statement  of  claim  he  specifically  alleges  negligence  and  absence 
of  modern  and  efficient  appliances.  Samuel  J.  White,  for  himself 
and  also  in  his  action  as  administrator,  sets  up  in  his  writ  “not 
using  modern  and  efficient  appliances” — the  statements  of  claim 
are  not  yet  delivered.  Stromberg  and  Ernest  J.  White  have  both 
pleaded  “ negligence  not  only  in  starting  the  fire  but  subsequently 
in  failing  to  properly  watch  and  control  the  same  ” — White  alleges 
negligence  in  his  writ  as  well. 

Consequently,  all  the  actions  in  this  Court  are  actions  “ against 
the  company  for  failure  to  use  modern  and  efficient  appliances  or 
for  other  negligence,”  and  the  exception  of  subsec.  7 applies. 

The  motion  will  be  dismissed  with  costs. 

It  appears  now  that  Stromberg  is  not  in  fact  one  of  those 
damaged  by  the  same  fire  or  fires  as  the  others — he  should  not  have 
been  brought  in  and  will  consequently  have  costs. 

A question  was  raised  upon  the  argument  as  to  the  meaning 
of  “upon  the  same  occasion,”  in  subsec.  1— Mr.  Laidlaw  con- 
tending that  it  had  an  extended  meaning — that  it  was  not  confined 
to  fires  set  at  the  same  time  or  at  the  same  place,  but  that  it  would 
cover  the  fires  set  by  a locomotive  on  any  single  trip.  I do  not 
agree — the  words  of  the  subsection  must  be  given  a fair  and 
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ordinary  meaning — upon  the  same  occasion  means  “ substanti- 
ally at  the  same  time.’^  The  use  of  the  expression  fire  or  fires 
need  not  trouble  us — a dozen  fires  may  be  set  by  as  many  embers 
emitted  by  the  same  blast.  While  upon  the  affidavits  this  point 
did  not  arise,  it  came  in  question  from  the  contention  set  up  by 
Mr.  Pickup  that  the  fires  were  indeed  caused  by  the  same  engine 
on  the  same  trip,  but  not  at  the  same  time  or  when  at  the  same 
place. 

Motion  disrnissed  with  costs. 
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[APPELLATE  DIVISION.] 

Dimiteofp  V.  Gondek.  1924. 

March  25. 

Contract — Undertaking  hy  Broker  to  Insure  Plaintiff  in  “ Good  Com- 
panics  ” — Insurance  in  Companies  not  Licensed  in  Canada — Ina- 
MUty  to  Recover — WTiether  Broker  Liable — Agency  not  Established 
— Gratuitous  Undertaking — Failure  to  Shew  negligence  or  Inva- 
lidity of  Policies  Procured. 

A new  trial  of  this  dtetion  having  been  ordered  (53  O.L.R.  132)  and  the 
order  affirmed  by  the  Supreme  Court  of  Canada  (25  O.W.N.  335),  a 
trial  took  place  before  Smith,  J.A.,  and  resulted  in  the  dismissal  of 
the  action:  — 

Held,  affirming  the  judgment  of  Smith,  J.A.,  that  the  plaintiffs  could 
not  recover  upon  the  basis  of  any  contractual  obligation  on  the  part 
of  the  defendant,  who  was  not  their  agent. 

(2)  That  the  defendant  gratuitously  promised  to  procure  and  did  pro- 
cure policies  from  American  companies,  but  it  was  not  shewn  that  he 
was  in  any  way  negligent,  or  that  he  knew  or  ought  to  have  known 
of  the  invalidity  of  those  policies,  if  they  were  invalid;  and  so  the 
defendant  could  not  he  m.ade  liable  on  the  principle  (developed  from 
Goggs  v.  Bernard  (1703),  1 Smith’s  L.C.,  12th  ed.,  191)  that  any  per- 
son who  undertakes  to  another,  even  gratuitously,  to  perform  some 
act,  is  liable  to  that  other  if  he  perform  it  improperly.  And  the 
plaintiffs  had  failed  to  shew  that  the  policies  were  invalid. 

Wilkinson  v.  Coverdale  (1793),  1 Esp.  75,  Rudd  Paper  Box  Go.  v.  Rice 
(1912),  3 O.W.N.  354,  3 D.L.R.  253,  and  Baxter  v.  Jones  (1903),  6 
O.L.R.  360,  distinguished. 

This  action  was  first  tried  by  Riddell,  J.,  who  gave  judgment 
in  favour  of  the  plaintiffs.  An  appeal  from''  his  judgment  was 
allowed  by  the  Appellate  Division,  and  a new  trial  was  ordered: 

Dimitroff  v.  Gonder  (1923),  53  O.L.R.  132.  This  was  affirmed 
by  the  Supreme- Court  of  Canada  : Dimitroff  v.  Gonder  (1923), 

25  O.W.N.  335.  Reasons  in  writing  were  given  by  the  Judges  of 
the  Supreme  Court  of  Canada,  but  they  have  not  been  reported. 

They  are,  however,  on  file  in  the  Judges’  Library  at  Osgoode  Hall, 
and  are  referred  to  below.  ^ 
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Eebruary  27.  The  second  trial  of  the  action  took  place  before 
Smith^  J.A.,  withont  a jury,  at  Welland. 

T.  F.  Battle  and  J.  C.  German^  for  the  plaintiffs. 

H.  S.  White,  K.C.,  and  Douglas  Gross,  for  the  defendant. 

March  25.  Smith,  J.A,  : — The  statement  of  claim  alleges  an 
agreement  in  June,  1920,  by  the  defendant  with  the  plaintiff 
Dimitroff,  to  insure  or  arrange  insurance  to  the  extent  of  $5,000 
on  the  plaintiffs’  goods,  and  a similar  agreement  in  August,  1920, 
for  additional  insurance  of  $2,600,  in  pursuance  of  which  the 
defendant  procured  for  the  plaintiffs  insurance  to  these  amounts 
in  certain  companies  doing  business  in  the  United  States,  not 
licensed  to  do  business  in  Ontario,  the  policies  being  (exhibit  3) 
No.  1406,  dated  the  16th  June,  1920,  Greneral  Fire  Underwriters 
East  St.  Louis,  Illinois,  for  $2,000;  (exhibit  4)  No.  732,  dated 
the  16th  June,  1920,  National  Mercantile  Mutual  Fire  Insurance 
Company,  New  Albany,  Indiana,  for  $1,000;  a policy  not  pro- 
duced, supposed  to  be  dated  the  16th  June,  1920,  in  Guaranty  Fund 
Fire  Underwriters,  Dallas,  Texas,  for  $2,000;  and  a policy  in  the 
last  named  company  (exhibit  5),  dated  the  10th  August,  1920,  for 
$2,600 ; on  all  of  which  the  premiums  were  paid. 

Paragraph  5 of  the  statement  of  claim  alleges  that  the  defend- 
ant represented  to  the  plaintiff  Dimitroff  that  these  policies  were 
good  and  valid  contracts,  and  that  in  the  event  of  damage  to  the 
plaintiffs’  goods  by  fire  the  loss  would  be  paid  pursuant  to  the 
terms  of  the  policy.  No  evidence  was  offered  of  any  such  repre- 
sentations, and  I find  that  they  were  not  in  fact  made,  unless  they 
are  to  be  inferred. 

The  statement  of  claim  goes  on  to  allege  that  on  the  21st 
February,  1921,  during  the  currency  of  these  policies,  the  plain- 
tiffs sustained  loss  by  fire  to  more  than  the  amount  of  the  policies, 
and  the  plaintiffs  presented  the  claim  to  the  defendant,  and  it  has 
not  been  paid,  and  that  subsequently  the  claims  were  presented  to 
the  companies  and  not  paid,  when  it  was  learned  for  the  first  time 
that  the  companies  were  not  licensed  to  do  business  in  Ontario  and 
were  insolvent.  Thus,  it  is  stated,  the  plaintiffs  sustained  a loss  of 
$5,000  (increased  ^ amendment  to  $7,600)  on  account  of  the 
fraud,  misrepresentation,  breach  of  contract,  and  negligence  of  the 
defendant. 

The  plaintiff  Dimitroff  is  a foreigner,  and  at  the  time  of  the 
transactions  in  question  conducted  a grocery-store,  butchers’  shop, 
barber-shop,  pool-room,  and  restaurant  in  the  township  of  Crowland, 
south  of  the  city  of  Welland.  The  defendant  was  an  insurance 
agent,  acting  as  such  in  Welland  for  five  or  six  insurance 
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companies  licensed  to  do  business  in  Ontario.  In  October,  1919, 
he  had  insured  the  plaintiff  Diniitroff  by  two  policies  in  one  of 
these  companies,  the  Fidelity,  for  $2,500  and  $750  respectively, 
and  on  the  26th  November,  1919,  had  insured  him  in  the  North 
Empire  Fire  Insurance  Company  for  $5,000,  making  a total  of 
$8,250.  The  defendant  had  a number  of  policies  running  at  the 
same  time  for  these  companies  with  other  foreigners  of  the  same 
neighbourhood. 

On  the  19th  March,  1921,  the  defendant  was  notified  by  the 
Fidelity  company  of  the  cancellation  of  a number  of  these  policies 
on  foreigners,  including  the  plaintiffs’,  and  on  the  7th  June,  1920, 
received  from  the  North  Empire  Company  a notice  (exhibit  7) 
directing  him  to  cancel  the  large  number  of  those  policies  to 
foreigners  set  out  in  this  notice,  including  the  plaintiffs’  two 
policies.  This  company,  he  says,  then  discontinued  him  as  their 
agent  because  of  his  having  taken  this  class  of  insurance  for  it. 
The  defendant  testified  that  he  had  difficulty  in  getting  insurance 
for  foreigners.  Some  of  his  companies  refused  this  insurance 
from  the  start,  some  took  a little  to  accommodate  him,  but  gener- 
ally cancelled  it  later.  He  tried  as  broker  to  get  this  class  of 
insurance  through  other  agents.  He  went  to  Edgar  & Wysmer 
and  other  agents  in  Welland  and  wrote  to  brokers  in  Toronto  and 
some  other  cities  trying  to  place  this  class  of  insurance,  that  his 
companies  were  refusing  to  take  or  cancelling,  and  could  not  suc- 
ceed. No  evidence  is  given  as  to  what  was  done  when  the  Fidelity 
company  cancelled  the  plaintiffs’  policies  with  them  on  the  19th 
March,  1920.  Apparently  that  company  cancelled  direct  and 
notified  the  defendant.  When  the  North  Empire  company  directed 
the  defendant  to  cancel  its  list,  including  the  plaintiffs’  policies, 
the  defendant  says  he  sent  his  collector,  Manley  Diltz,  to  the 
plaintiff  Dimitroff  with  the  rebate  on  the  premiums,  with  instruc- 
tions what  to  tell  Dimitroff. 

Manley  Diltz  swears  that  he  took  the  return  premiums  to  Dimit- 
roff, and,  as  instructed  by  the  defendant,  tendered  him  the  return 
premiums  and  asked  for  the  policies,  and  told  Dimitroff  that  the 
defendant  could  not  get  him  insurance  in  licensed  companies,  and 
he  had  better  try  for  it  with  other  agents,  when  Dimitroff  asked 
if  the  defendant  could  not  place  it  for  him,  when  he,  Diltz,  told 
liim,  as  instructed  by  the  defendant  to  do,  that  he  could  place  him 
in  unlicensed  American  companies,  and  Dimitroff  asked  to  have 
this  done. 

The  plaintiff  Diniitroff  swears  that  an  old  man  from  the  de- 
fendant’s office  came  to  his  place  in  June,  1920,  and  said,  “ Gonder 
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is  going  to  raise  yon  $5  per  thonsand  on  yonr  policies/^  to  which, 
he  says,  he  replied,  Bring  me  the  money  and  get  yonr  policies.” 
Diltz,  an  nncle  of  Manley  Diltz,  worked  for  the  defendant  np  to 
the  30th  March,  1920,  and  then  left  the  defendants  employment, 
and  was  sncceeded  by  Manley  Diltz  on  the  13th  April,  1920. 
Assnming  that  Diltz,  the  nncle,  is  the  old  man  ” that  Dimitroff 
refers  to,  he  mnst  be  wrong  abont  the  date  when  he  came  being 
in  Jnne.  It  wonld  be  likely  that  he  wonld  see  Dimitroff  in  March, 
when  the  Fidelity  policies  were  cancelled,  bnt  there  can  be  no 
probability  of  this  Diltz  or  any  one  else  for  the  defendant  telling 
Dimitroff  that  the  defendant  wanted  $5  per  thonsand  more 
preminm  to  continne  the  policies,  becanse  the  Fidelity  company 
cancelled  definitely  themselYes,  and  exhibit  7 shews  that  the  de- 
fendant conld  not  on  any  terms  continne  the  North  Empire  policies. 
It  is  quite  clear  to  my  mind  that  no  such  statement  was  made  to 
Dimitroff,  as  there  was  absolutely  no  ground  for  such  an  offer. 

Dimitroff  says  that  two  young  men  came  to  his  place  and  got 
the  policies  and  gave  him  the  money,  and  then  the  young  man 
Diltz  came  again  and  said  he  worked  for  Gonder,  and  that  ^^he 
wants  to  give  you  another  insurance  at  the  same  rate,  and  Gonder 
is  a good  man  and  will  give  good  insurance,”  and  he,  Dimitroff, 
said  he  would  get  another  company,  as  there  were  lots  in  town, 
and  Diltz  came  again  next  day  and  repeated  the  offer,  which  was 
agreed  to  and  the  money  paid. 

The  written  .record  again  shews  Dimitroff  to  be  wrong  when 
he  says'  the  rebate  money  was  paid  to  him  and  the  policies  returned. 
This  rebate  of  premium  was  never  repaid  to  him  but  retained  by 
the  defendant  and  credited  on  the  premium  of  the  new  policies, 
as  shewnj  by  the  receipt  of  the  16th  June,  1920,  exhibit  2.  Diltz 
took  the  premium  to  Dimitroff  and  told  him  of  the  cancellation, 
but  Dimitroff  did  not  want  the  premium  back — he  wanted  it  applied 
on  other  insurance.  The  written  record  bears  out  what  Diltz  says 
occurred,  and  is  inconsistent  with  Dimitroff’s  story  that  he  took 
back  the  money  and  took  the  ground  that  he  could  get  insurance 
from  other  companies.  It  is  evident  that  Dimitroff  is  bringing 
into  this  conversation  things  that  really  occurred  in  connection 
with  the  further  insurance  in  August.  The  letter  from  the  in- 
spector of  the  North  Empire  Company  to  the  defendant,  exhibit  7, 
to  cancel  the  policies,  was  dated  at  Toronto  on  the  7th  June,  and 
the  new  policies  were  issued  at  Cincinnati  on  the  16th  June.  It 
is  quite  evident  that  there  were  not  the  negotiations  about  this, 
covering  several  days,  with  Diltz  coming  several  times,  as  Dimitroff 
swears. 
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I think  little  reliance  can  be  placed  on  Dimitrofl^s  statement 
of  the  precise  words  used  by  Diltz.  It  is  not  likely  that  either  he 
or  Diltz  can  recall  the  exact  words  of  the  conversation,  but  I am 
satisfied  that  Diltz  fulfilled  the  instructions  that  the  defendant 
gave  him  by  telling  Dimitrofl  that  he,  the  defendant,  could  not 
get  him  other  insurance  in  licensed  companies,  and  that  he  had 
better  try  for  it  elsewhere,  and  that  otherwise  he  could  get  insur- 
ance in  unlicensed  American  companies,  and  that  Dimitroff  chose 
to  accept  that  insurance  without  any  further  or  other  representa- 
tions, so  far  as  the  defendant  is  concerned. 

Even  if  Diltz,  in  answer  to  Dimitroff  in  the  course  of  the  con- 
versation, said,  as  Dimitroff  alleges,  Gonder  is  a good  man,  he 
will  get  good  insurance,”  that  is  not  a representation  on  behalf  of 
the  defendant  by  his  agent  Diltz.  It  was  merely  an  expression  of 
Diltz’s  own  opinion  about  his  employer  and  formed  no  part  of  the 
contract. 

The  intimation  given  Dimitroff  that  the  defendant  could  not 
get  him  insurance  in  licensed  companies,  and  could  only  get  it  in 
American  unlicensed  companies,  was  in  itself  notice  to  Dimitroff 
that  this  insurance  offered  was  of  a different  class  as  to  goodness  ” 
from  what  was  being  cancelled. 

Several  officials  of  insurance  companies  are  called  to  shew  that 
the  defendant  was  wrong  in  concluding  that  he  could  not  get  insur- 
ance for  the  plaintiffs  in  licensed  companies  after  the  cancellation 
of  the  policies.  These  officials  testify  that  they  would — ^or  think 
they  would — ^have  taken  a small  amount  of  the  risk,  and  would 
not  have  objected  to  other  insurance  up  to  70  per  cent,  of  the  value. 
They  all  admit  that  this  class  of  insurance  is  not  desired,  and  that 
only  a limited  amount  would  be  taken,  and  then  only  a small  por- 
tion of  the  risk  by  any  one  company. 

[The  learned  Judge  then  summarised  the  evidence  of  several 
witnesses,  and  continued:] 

From  this  evidence  and  the  defendant’s  evidence  of  his  attempts 
and  experience,  I think  the  defendant  was  entirely  justified  in 
telling  the  plaintiff  Dimitroff  that  he  could  not  get  him  insurance 
in  licensed  companies.  He  was  guilty  of  no  fraud  and  no  misre- 
presentation. He  represented,  as  the  fact  was,  that  he  could  not 
get  this  plaintiff  insurance  in  licensed  companies,  advised  him  to 
try  elsewhere,  but  said  he  could  get  Dimitroff  insurance  in  un- 
licensed American  companies,  which  offer  Dimitroff  accepted,  and, 
this  constituted  the  whole  contract.  The  only  possible  ground,  in 
my  opinion,  on  which  the  plaintiffs  could  succeed  would  he  on 
the  ground  of  negligence.  If  it  were  shewn  that  the  unlicensed 
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all  insolvent  or  utterly  worthless  at  the  time  the  policies  were 
issued,  and  the  defendant  took  no  care  to  inquire  about  them,  and 
none  of  the  loss  could  be  recovered  from  them,  the  defendant  might 
be  responsible  for  the  loss  up  to  the  amount  of  the  policies,  on 
the  ground  that  he  was  negligent.  The  defendant  had  occasion 
to  seek  unlicensed  insurance  for  a similar  reason  in  1918,  and 
applied  to  an  insurance  broker,  Lewis  F.  Runck,  of  Cincinnati, 
and  made  inquiry  as  to  the  companies  he  represented.  He  got  back 
from  Runck  statements  and  circulars,  some  of  which  are  filed  as 
exhibit  8.  Runck  referred  the  defendant  as  to  his  Runck’s  stand- 
ing to  the  First  National  Bank,  Cincinnati,  and  the  defendant 
wrote  the  bank  and  got  a reply  that  Runck  was  responsible  so  far 
as  they  knew. 

The  defendant  says  that  the  statement  Runck  sent  shewed 
assets  and  lists  of  claims  paid  by  the  various  companies  Runck 
represented,  and  some  of  these  claims  were  in  Canada.  State- 
ments and  circulars  (exhibit  8)  are  only  some  of  those  sent,  but 
are  all  the  defendant  says  he  can  now  find.  The  defendant  took 
a policy  for  a customer  with  Runck  in  1918  on  the  strength  of 
this  inquiry  and  renewed  it  in  1919  and  took  another  in  1919, 
which  represented  the  business  he  had  with  Runck^s  companies 
up  to  the  time  he  replaced  with  Runck  the  cancelled  insurance  of 
the  plaintiff,  and  of  a number  of  the  other  foreigners.  These  are 
the  precautions  that  the  defendant  says  he  took,  and  his  evidence 
is  of  course  not  contradicted. 

This  case  was  tried  previously  and  there  was  an  appeal  to  the 
Appellate  Division  and  to  the  Supreme  Court  of  Canada,  resulting 
in  this  new  trial.  The  Appellate  Division  ordered  a new  trial  on 
the  ground  that  the  facts  had  not  been  fully  disclosed  and  investi- 
gated. In  the  Supreme  Court  this  was  confirmed,  but  some  of  the 
Judges  went  farther  and  gave  expression  to  their  views  of  the 
law  applicable  to  various  aspects  of  the  case,  and  in  arriving  at 
my  conclusion  as  to  the  defendant’s  liability  on  the  facts  as  I have 
found  them  I must  keep  these  opinions  in  view. 

Idington,  J.,  points  out  that  the  Courts  of  the  different  States 
might  have  recognised  an  obligation  upon  the  respective  companies 
in  question  notwithstanding  our  local  laws,  and  says  that  aspect  of 
the  case  was  not  presented  to  the  Court  at  the  trial.  It  is  not 
now  shewn  that  such  obligation  would  not  be  recognised.  He  goes 
on  to  say,  I cannot  assume,  without  evidence  on  the  subject,  that 
the  mere  assurance  of  getting  ^ a good  company  ’ to  carry  some  of 
the  risks,  that  provisions  of  our  Ontario  Act  are  final  and  conclii- 
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sive,  without  demonstrating  how  and  why  each  policy  of  the  three 
should  fall  within  that  loose  expression.^^  The  learned  Judge 
continues  to  inquire  why  the  damages  should  be  the  full  amount 
of  the  three  iseveral  insurances  made  at  different  times  after 
such  alleged  assurance  given,  and  to  say  that  the  damage  could 
not  be  more  than  the  actual  damages  flowing  from  the  breaches  of 
the  assurance  given,  and  it  was  not  necessarily  within  the  contem- 
plation of  the  parties  that  the  assurance,  if  ever  given  in  the  sense 
contended  for,  extended  to  more  than  the  first  policy.  Here  is  a 
clear  indication  of  opinion  that  there  is  a distinction  to  be  drawn 
between  policies  accepted  by  the  plaintiff  Dimitroff  on  the  assur- 
ance of  gettting  a good  company  and  those  accepted  without 
such  assurance,  and  that  the  defendant  would  be  liable  if  at  all 
only  in  reference  to  the  former.  It  would  be  useless  to  dwell  on 
such  distinction  if  the  defendant  was  liable  regardless  of  whether 
such  assurance  was  given  or  not.  I have  found  as  a fact,  on  the 
grounds  stated,  that  no  such  assurance  was  given  by  or  on  behalf 
of  the  defendant  in  cenuection  with  any  of  the  policies.  This  is 
at  variance  with  the  finding  of  the  trial  Judge  at  the  first  trial, 
but  a new  trial  was  directed  on  the  ground  that  the  facts  were  not 
fully  disclosed  and  investigated  at  that  trial.  A great  deal  of 
evidence  was  presented  before  me  that  was  not  offered  at  all  at 
the  previous  trial,  and  it  is  by  virtue  of  this  that  I have  arrived  at 
a conclusion  different  from  that  reached,  in  the  absence  of  such 
evidence,  by  the  learned  and  experienced  Judge  who  presided  at 
the  first  trial. 

There  is  also  an  indication  of  opinion  by  the  same  Judge  that 
the  plaintiff  Dimitroff  and  the  defendant  were  in  the  same  position 
as  to  presumption  of  knowledge  of  the  local  law,  and  that  Dimitroff 
therefore  was  not  in  a position  to  invoke  the  violation  of  that  law 
as  against  the  defendant.  The  learned  Judge  further  points  out 
that  the  plaintiffs  should  have  taken  steps  to  recover  or  prove  that 
in  law  in  each  of  the  several  States  there  was  no  possibility  of 
ranking  on  the  estates  of  the  several  companies,  and  had  not  made 
such  effort  as  reasonable  men  should  have  made  to  recover.  There 
has  been  no  change  in  this  situation  since  the  first  trial.  There 
is  some  general  evidence  that  inquiries  have  been  made  and  certain 
reports  received  as  to  the  insolvency  or  worthlessness  of  the  com- 
panies at  the  date  of  the  inquiries  but  nothing  as  to  their  standing 
when  the  policies  were  issued,  and  the  evidence  given  on  this  point 
was  hearsay. 

Anglin,  J.,  in  his  reasons  for  judgment  in  the  Supreme  Court, 
says  that,  in  the  absence  of  a finding  that  the  defendant  could 
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have  procured  insiirajice  for  the  plaintiffs  from  an  insurance  com- 
pany licensed  to  do  business  in  Ontario  for  such  a premium  as 
they  were  willing  to  pay  and  of  evidence  to  warrant  such  a finding, 
it  would,  he  thinks^  he  difficult  to  say  that  any  default  on  the 
part  of  the  defendant  caused  the  plaintiffs  the  damages  they  seek 
to  recover.  I have  found,  upon  the  grounds  stated,  that  the  de- 
fendant was  justified  in  concluding  as  he  did  that  he  could  not 
get  such  insurance.  I think  this  makes  the  observation  of  Anglin, 
J.,  applicable,  regardless  of  the  fact  that  some  officers  then  con- 
nected with  some  licensed  companies  now  come  forward  and  testify 
that  they  would  or  think  they  would  have  accepted  a part  of  the 
risk  at  the  time.  The  defendant'  did  not  know  what  was  in  the 
minds  of  these  witnesses  at  that  time,  and  came  to  his  conclusion 
on  good  grounds  and  in  good  faith.  At  the  previous  trial  there 
was  no  evidence  of  any  inquiry  made  by  the  defendant  as  to  the 
standing  of  the  broker  Runck  and  the  companies  he  represented, 
and  there  is  no  suggestion  in  the  reasons  for  judgment,  in  the 
Supreme  Court  of  Canada  that  the  defendant  would  be  liable  on 
that  ground.  In  that  respect  the  defendant  is  now  in  a much 
better  position,  in  view  of  the  evidence  that  he  did  make  inquiries 
and  received  statements  and  circulars  and  a bank  report  that 
induced  him  to  think  that  the  companies  would  give  substantial 
insurance.  The  law  of  Ontario,  as  since  altered,  would  now  make 
the  defendant  liable  under  similar  circumstances,  but  that  amend- 
ment does  not  apply  in  this  case.* 

I am  of  opinion  that,  upon  the  facts  as  I find  them,  and  in 
view  of  the  opinions  expressed  by  the  learned  Judges  of  the 
Supreme  Court,  this  action  should  be  dismissed  with  costs. 

The  plaintiffs  appealed  from  the  judgment  of  Smith,  J.A. 

September  24.  The  appeal  was  heard  by  Latchford^  C.J., 
Middleton  and  Oede,  JJ.A.,  and  Fisher,  J. 

Battle  and  German,  for  the  appellants. 

White,  K.C.,  for  the  defendant,  respondent. 

October  10.  The  judgment  of  the  Court  was  read  by  Orde, 
J.A. ; — It  is  hopeless  for  the  plaintiffs  to  expect  to  recover  upon  the 
basis  of  any  contractual  obligation  on  the  part  of  the  defendant. 
All  his  dealings  with  Dimitroff  were  in  the  capacity  of  an  insurance 
agent,  on  behalf  of  companies  for  whom  he  already  acted  as 
agent  or  of  companies  whom  he  might  procure  to  insure  Dimitroff. 

*See  the  Ontario  Insurance  Amendment  Act,  1922,  12  & 13  Geo.  V. 
ch.  61,  sec.  16,  adding  Part  V.,  including  sec.  253,  to  the  principal  Act, 
R.S.O.  1914,  ch.  183. 
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He  was  to  look  to  the  insurers  for  his  remuneration,  and  was  in  no 
sense  the  agent  of  Dimitroff.  As  well  hold  a grocer’s  clerk  who 
takes  my  order  for  a pound  of  butter  personally  liable  for  breach 
of  contract  if  the  butter  proves  bad,  as  to  hold  Gonder  personally 
liable  as  for  breach  of  any  contract  in  the  present  case. 

The  plaintiffs,  however,  relying  upon  the  principle  which  has 
developed  from  the  ruling  in  Coggs  v.  Bernard  (1703),  1 Smith’s 
L.C.,  12th  ed.,  191,  that  any  person  who  undertakes  to  another, 
even  gratuitously,  to  perform  some  act,  is  liable  to  that  other  if 
he  perform  it  improperly  (see  the  notes  to  Coggs  v.  Bernard, 
supra,  at  p.  206  et  seq.),  say  that  in  delivering  to  Dimitroff  policies 
in  three  TJnited  States  companies,  not  licensed  to  do  business  in 
Ontario,  the  defendant  failed  in  his  duty  to  Dimitroff  to  procure 
for  him  good  and  valid  policies  which  would  be  paid  in  the  event 
of  loss,  and  is  consequently  liable  in  damages  to  the  plaintiffs. 

The  judgment  in  the  case  of  Rudd  Paper  Box  Co.  v.  Bice 
(1912),  3 O.W.H.  354,  3 D.L.E.  253,  to  which  counsel  referred, 
seems  to  be  based  upon  the  relationship  of  principal  and  agent 
between  the  plaintiffs  and  the  defendant,  who  was  employed  by  the 
plaintiffs  as  an  insurance  broker,  and  presumably  for  remuneration, 
to  place  the  plaintiffs’  insurance. 

In  Wilkinson  v.  Cover  dale  (1793),  1 Esp.  75,  which  is  cited  in 
the  notes  to  Coggs  v.  Bernard,  supra,  to  which  counsel  also  re- 
ferred, it  was  alleged  that  the  defendant  had  undertaken  to  pro- 
cure an  insurance  against  fire  on  certain  premises  belonging  to  the 
plaintiff,  and  on  his  account,  and  that  in  procuring  the  insurance 
he  had  conducted  himself  negligently,  so  that  the  plaintiff  was 
unable  to  recover,  the  fact  being  that  the  defendant  had  failed  to 
notify  the  insurer  of  a mortgage  upon  the  insured  premises,  which 
failure,  according  to  the  terms  of  the  policy,  defeated  the  plaintiff’s 
claim  against  the  insurer.  It  was  admitted  that  the  defendant 
acted  gratuitously.  Upon  the  opening  of  the  case  Lord  Kenyon 
expressed  a doubt  as  to  whether  such  an  action  could  be  maintained, 
but  upon  being  referred  to  the  decision  at  nisi  prius  of  Buller,  J., 
in  Wallace  v.  Tellfair  (1786),  2 T.R.  188,  n.,  he  allowed  the  action 
to  proceed.  Kow  it  is  to  be  observed  that  in  Wilkinson  v.  Cover- 
dale  it  was  expressly  alleged  that  the  defendant,  though  acting 
.gratuitously,  undertook  to  procure  the  insurance  for  the  plaintiff 
and  on  his  account,  so  that  the  plaintiff  clearly  charged  the  defend- 
ant as  the  agent  for  the  plaintiff,  though  acting  gratuitously.  And 
it  is  rather  interesting  to  note  that  the  plaintiff  failed  in  proving 
any  promise  of  the  defendant  to  procure  the  insurance  as  stated 
in  his  case,  and  was  nonsuited”  (1  Esp.  at  p.  77).  From  which 
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it  is  to  be  inferred  that  the  understanding  or  promise  is  not  to  be 
implied,  but  must  be  express. 

In  Baxter  v.  Jones  (1903),  6 O.L.R.  360,  where  the  defendant, 
a general  insurance  agent,  gratuitously  undertook  to  have  an  addi- 
tional pohcy  placed  on  the  plaintiff ^s  property  and  also  to  notify 
the  companies  already  holding  policies  of  this  additional  insurance, 
and  failed  to  notify  the  other  companies,  it  was  held  by  the  Court 
of  Appeal  that  the  defendant,  having  undertaken,  though  gratuit- 
ously, to  perform  the  business  and  having  actually  entered  on  the 
execution  of  it,  was  liable  for  the  negligence  which  had  caused  loss 
to  the  plaintiff. 

Have  the  plaintiffs  succeeded  in  bringing  the  transaction  within 
the  principle  upon  which  they  rely?  Counsel  was  unable  to  shew 
any  ground  for  holding  that  the  learned  trial  Judge  was  wrong  in 
accepting  Diltz^s  version  of  his  conversations  with  Dimitroff.  All 
that  the  defendant,  through  Diltz,  promised  to  do  was  to  get 
Dimitroff  other  insurance  in  unlicensed  American  companies. 
That  promise,  being  a gratuitous  one,  could  have  given  no  right 
of  action  had  the  defendant  failed  to  make  any  effort  to  get  the 
insurance,  and  it  is  difficult  to  see  on  what  principle  the  .defendant 
could  have  been  liable,  if,  believing  he  could  get  it,  he  had  tried 
and  failed.  But  he  did  in  fact  procure  insurance  policies  from 
three  American  companies  or  insurance  organisations  for  the 
amount  required.  It  is  not  suggested  that,  in  the  description  of 
the  subject-matter  of  the  insurance  or  in  any  like  respect,  the 
defendant  was  in  any  way  negligent,  but  a variety  of  arguments 
are  advanced  in  the  effort  to  shew  that  the  policies  were  invalid 
and  worthless.  There  is  no  evidence  to  indicate  that  the  defendant 
knew  of  their  alleged  invalidity,  but  it  is  said  that  he,  as  an  insur- 
ance agent,  ought  to  have  known.  Had  the  defendant  been  fixed 
with  full  knowledge  of  the  fact  that  the  policies  were  issued  on 
behalf  of  a non-existent  company  or  were  otherwise  clearly  unen- 
forceable, he  might  perhaps  be  liable  in  damages  to  the  plaintiffs 
for  the  consequences  of  what  would  have  been  in  substance  a fraud. 
But,  assuming  that  the  policies  are  invalid  on  their  face  because 
of  the  application  of  some  legal  principle,  as  contended  by  the 
plaintiffs,  how  is  the  defendant  to  be  presumed  to  have  any  greatei 
knowledge  of  the  law  than  Dimitroff,  who  accepted  and  retained 
the  policies  without  question  of  protest? 

Counsel  for  the  plaintiffs  strenuously  argued  that  the  policies 
were  invalid  on  their  faces,  for  various  reasons..  Unfortunately  for 
them,  they  have  failed  upon  the  second  trial  to  heed  the  warning 
given  by  Mr.  Justice  Idington  as  to  the  necessity  of  giving  evidence 
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of  the  laws  of  the  several  American  States  from  which  the  policies 
were  issued.  Without  some  evidence  of  those  laws  it  was  useless 
for  the  plaintiffs  to  press  their  argnments  as  to  the  invalidity  of 
the  policies.  There  was  nothing  on  their  face  to  indicate  that  they 
were  invalid  according  to  the  laws  of  their  respective  States.  Their 
tenour  rather  indicated  the  contrary.  It  may  be  that  the  plaintiffs 
found  it  useless  to  attempt  to  adduce  any  such  evidence. 

Evidence  was  attempted  to  he  given  at  the  trial  as  to  the 
existence  or  otherwise  of  the  insurance  companies  or  associations 
in  question,  and  a great  deal  of  inadmissible  evidence  was  allowed 
to  be  given.  A statement  by  a Toronto  insurance  agent  that  a 
company's  name  does  not  appear  in  some  printed  list  of  insurance 
companies,  or  that  he  could  not  find  its  office,  is  of  no  value  what- 
ever as  evidence. 

The  judgment  of  the  learned  trial  Judge  should  be  affirmed 
and  the  appeal  dismissed  with  costs. 

Appeal  dismissed. 


[ORDE,  J.A.] 

Re  Vahey  and  County  of  Caeleton. 

Municipal  Corporations  — Expropriation  of  Land  — Compensation  — 
Award — Appeal — Whether  Premature — Practice — Filing  and  Notice 
thereof  — Rule  502  — Consolidated  Municipal  Act,  1922,  12  d IS' 
Geo.  V.  ch.  72,  secs.  333,  345(1),  347 — Arbitration  Act,  R.  S.  0.  1914, 
ch.  65,  sec.  17(1), (3) — View  of  Land  Taken  by  Arbitrators — Written 
Statement  as  to — Failure  to  Make — Matter  Remitted  to  Arbitrators 
— Omission  from  Award — Reasons  for  Award. 

Upon  an  appeal  by  the  landowner  from  an  award  of  arbitrators  ap- 
pointed under  a by-law  of  a county  council  authorising  the  expro- 
priation of  land  required  for  procuring  gravel  for  highway  pur- 
poses:— 

Held,  that  the  appeal  was  not  premature,  although  the  award  had  not 
been  filed  and  notice  of  filing  given  as  prescribed  by  Rule  502  in  the 
case  of  Master’s  report. 

By  secs.  333  and  345(1)  of  the  Consolidated  Municipal  Act,  1922,  the 
provisions  of  the  Arbitration  Act  are  made  applicable  to  arbitrations 
under  the  Municipal  Act,  arid  by  sec.  17  of  the  Arbitration  Act  the 
appeal  lies  “ in  the  same  manner,  and  subject  to  the  isame  restric- 
tions, as  in  the  case  of  a reference  under  an  order  of  the  Court;”  but 
an  award  of  arbitrators  becomes  effective  from  its  publication,  and 
it  is  not  necessary  to  file  it  in  any  Court  in  order  to  make  it  effective. 

Hayes  v.  Hayes  (1881),  8 P.R.  546,  distinguished. 

Re  McLellan  and  Township  of  Chinguacousy  (1898),  18  P.R.  246,  applied 
and  followed. 

Section  347  of  the  Consolidated  Municipal  Act  has  not  the  effect  of  post- 
poning the  landowner’s  right  to  appeal  until  the  municipal  corpora- 
tion has  acted  under  that  section. 

The  mere  fixing  of  a period  of  time  to  be  calculated  from  a certain  date 
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within  which  an  appeal  may  be  taken  does  not  necessarily  make  an 
appeal  taken  before  the  period  commences  premature. 

Scott  V.  Town  of  Listowel  (1887),  12  P.R.  77,  and  Barrett  v.  City  of 
Toronto  (1923),  54  O.L.R.  623,  followed. 

The  arbitrators,  having  taken  a view  of  the  lands  in  question,  did 
not  make  a written  statement  in  regard  thereto,  as  inquired  by 
subsec.  3 of  sec.  17  of  the  Arbitration  Act:  — 

Held,  that  such  a statement  is  necessary  for  the  purposes  of  an  appeal; 
and  the  whole  matter  was  remitted  to  the  arbitrators  in  order  that 
they  might  make  a statement  and  also  rectify  an  omission  in  the 
award. 

In  a cas'e  such  as  this  the  arbitrators  should  give  written  reasons  for 
their  award. 

An  appeal  'by  David  Vahey  from  an  award  of  arbitrators. 

I 

October  11.  The  appeal  was  heard  by  Okde^  J.A.,  in  the  Weekly 
Court,  Ottawa. 

E.  J.  Daly,  for  the  appellant. 

J.  E.  Caldwell,  for  the  county  corporation,  respondent. 

October  18.  Okde,  J.A.  : — The  claimant  appeals  from  the 
award  made  by  the  majority  of  the  three  arbitrators  appointed 
under  a by-law  of  the  Council  of  the  Corporation  of  the  County 
of  Carleton  for  the  expropriation  of  certain  lands  of  the  claimant 
required  by  the  corporation  for  procuring  gravel  for  highway  pur- 
poses. 

The  arbitrators  heard  evidence  and  the  arguments  of  counsel, 
and,  as  stated  in  the  award  of  the  majority,  also  viewed  the  lands 
in  question,  and  on  the  30th  May,  1924,  two  of  the  three  made  an 
award  allowing  Vahey  as  compensation  $1,642.73,  which  was  ex- 
pressly stated  to  cover  not  only  the  value  of  the  expropriated  lands, 
but  also  injurious  affection  of  other  lands,  the  cost  of  additional 
fencing,  and  damages  for  forcible  taking.  No  allowance  was  made 
for  interest. 

By  some  oversight,  the  award  makes  no  mention  of  the  right 
of  way  which  the  by-law  expressly  includes  as  part  of  the  expro- 
priated lands,  and  there  is  nothing  in  the  award,  nor  are  there 
any  reasons  for  the  conclusions,  to  shew  whether  the  compensation 
awarded  was  intended  to  include  the  value  of  the  right  of  way  or 
not.  Upon  the  present  motion  is  filed  an  affidavit  of  Mr.  Horace 
Pratt,  one  of  the  majority  arbitrators,  that  in  the  compensation 
awarded  was  included  a sum  sufficient  to  compensate  the  claimant 
for  the  right  of  way. 

Notice  of  the  award  was  served  upon  the  respective  parties  on 
the  5th  June,  1924,  but  neither  party  paid  the  arbitrators’  costs 
and  took  up  the  award  until  the  15th  September,  1924,  when  it 
was  taken  up  by  the  county  corporation. 
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On  the  2nd  .October,  1924,  the  claimant  served  notice  of  motion 
by  way  of  appeal  from  the  award,  the  notice  also  asking  for  an 
extension  of  the  time  for  appealing  if  that  should  be  deemed 
necessary. 

Upon  the  return  of  the  motion  before  me  in  Weekly  Court, 
counsel  for  the  corporation  took  the  preliminary  objection,  not 
that  the  appeal  was  late,  as  the  notice  of  motion  would  indicate, 
but  that  it  was  premature  because  the  time  for  appealing  had  not 
yet  commenced  to  run. 

By  secs.  333  and  345(1)  of  the  Consolidated  Municipal  Act, 
1922,  the  provisions  of  the  Arbitration  Act,  E.S.O.  1914,  ch.  65, 
as  to  appeals,  are  made  applicable  to  arbitrations  under  the  Muni- 
cipal Act.  By  sec.  17  of  the  Arbitration  Act,  the  appeal  lies  “ in 
the  same  manner,  and  subject  to  the  same  restrictions,  as  in  the 
case  of  a reference  under  an  order  of  the  Court.” 

Mr.  Caldwell  argues  that,  as  the  procedure  upon  a reference 
in  an  action  calls  for  the  filing  of  the  Eeferee’s  or  Master’s  report 
and  notice  thereof  to  the  opposite  party  and  allows  14  days  from 
the  giving  of  such  notice  for  appealing  (Eule  502),  no  appeal 
from  an  award  can  be  launched  until  after  the  award  has  been 
filed  by  one  party  and  notice  of  such  filing  given  to  the  opposite 
party.  And  he  relies  upon  Hayes  v.  Hayes  (1881),  8 P.E.  546, 
where  Blake,  Y.-C.,  declined  to  hear  an  appeal  from  a Master’s 
report  which  had  not  been  filed,  because  until  filed  it  still  re- 
mained a proceeding  in  the  Master’s  office.”  This  reasoning  is 
not  applicable  to  an  arbitrators’  award,  which  becomes  effective 
from  its  publication  and  does  not  require  to  be  filed  in  any  Court 
to  be  made  effective,  though  if  proceedings  are  necessary  to 
enforce  it,  by  making  it  a rule  of  Court  under  the  older  practice, 
or  by  moving  for  an  order  under  sec.  14  of  the  Arbitration  Act, 
it  would  perhaps  in  effect  be  filed.  But  filing  ” in  such  case 
would  be  merely  incidental  to  the  motion  itself,  and  would  not 
be  filing  ” of  the  character  required  by  Eule  502,  where  the 
filing  ” of  the  report  constitutes  a distinct  and  independent  step 
in  the  litigation. 

The  point  is,  to  some  extent,  covered  by  the  ruling  of  Armour, 
C.J.,  in  Re  McLellan  and  Totvnship  of  Chinguacousy  (1898)',  18 
P.E.  246.  There  an  award  under  the  Municipal  Act  had  not  been 
filed,  but  one  party  appealed.  Objection  was  taken  that  the 
appeal  was  late,  and  the  learned  Chief  Justice  held  that  it  was 
impossible  for  him  to  give  effect  to  the  preliminary  objection 
taken,  that  the  appeal  was  not  made  in  time.”  While  the  above 
report  does  not  shew  that  the  Chief  Justice  proceeded  to  deal  with 
the  merits  of  the  appeal,  notwithstanding  the  failure  to  file  the 
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award,  the  inference  that  he  did  so  is  confirmed  by  the  fact  that 
on  the  same  day  he  allowed  the  appeal,  as  I have  ascertained  by 
an  examination  of  the  order  made  upon  , the  appeal,  which  is 
entered  in  order-book  No.  4,  p.  138. 

Mr.  Caldwell  raises  the  point  that  the  failure  to  re-enact  the 
provisions  of  sec.  34  of  the  Arbitration  Act  of  1897,  60  Viet.  ch.  16 
(re-enacted  in  R.S.O.  1897,  .ch.  62,  sec.  34),  in  the  consolidating 
Act  of  1909,  9 Edw.  VII.  ch.  35,  makes  the  McLellan  case  no  longer 
applicable,  but  there  has  been  no  substantial  change  in  the  procedure 
governing  appeals  from  awards  since  1898.  As  the  law  stood  prior  to 
1909,  references  under  an  order  of  the  Court,  as  well  as  references 
to  arbitration  by  consent  out  of  Court,  were  governed  by  the  Arbi- 
tration Act,  R.  S.  0.  1897,  ch.  62.  In  the  revision  of  several  stat- 
utes in  1909,  the  Arbitration  Act  of  that  year,  9 Edw.  VII.  ch.  35, 
omitted  the  provisions  governing  references  by  the  Court  because 
they  were  in  substance  embodied  in  the  Act  of  the  same  year  amend- 
ing the  Judicature  Act,  9 Edw.  VII.  ch.  27.  There  has  really 
been  no  change  in  the  law  governing  the  procedure  upon  an  appeal 
from  an  award  to  lessen  the  binding  effect  of  the  judgment  in  the 
McLellan  case. 

To  give  effect  to  the  objection  would  have  this  extraordinary 
result,  that  the  successful  party  to  an  arbitration,  by  taking  up 
the  award,  may  indefinitely  delay  the  other’s  right  to  appeal  by 
refusing  to  file  it,  or  to  allow  the  unsuccessful  party  to  file  it.  In 
the  case  of  a municipal  expropriation,  where  the  corporation  may 
already  have  taken  possession,  the  refusal  to  file  the  award  might 
easily  be  exercised  oppressively  against  the  claimant.  The  Arbi- 
tration Act  certainly  never  intended  to  confer  any  such  power  upon 
either  party. 

Mr.  Caldwell  further  urges  that,  this  being  a municipal  arbi- 
tration in  expropriation  proceedings,  in  which,  by  virtue  of  sec.  347 
of  the  Consolidated  Municipal  Act,  the  corporation  may  decide 
to  abandon  the  lands,  the  corporation  ought  to  be  permitted  to 
retain  the  award  and  postpone  the  claimant’s  right  to  appeal  until 
the  corporation  has  acted  under  that  section.  This  argument  com- 
pletely overlooks  the  provision  in  the  section  itself  fixing  the  three 
months  as  “ after  the  making  of  the  award  or  after  the  determina- 
tion of  any  appeal  therefrom.” 

The  mere  fixing  of  a period  of  time  to  be  calculated  from  a 
certain  date  within  which  an  appeal  may  be  taken  does  not  neces- 
sarily make  an  appeal  taken  before  the  period  commences  prema- 
ture. This  was  clearly  laid  down  in  Scott  v.  Town  of  Listowel 
(1887),  12  P.R.  77,  where  it  was  held  that  an  appeal  from  a deci- 
sion of  the  Court  of  Revision  under  the  Assessment  Act  might  be 
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launched  before  the  closing  of  the  Conrt  of  Revision,  notwithstand- 
ing that  the  Act  provided  that  notice  of  appeal  should  be  given 
within  five  days  after  the  date  herein  limited  for  closing  the 
Conrt  of  Revision/^  and  that  what  was  intended  was  to  limit  the 
time  after  which  notice  was  not  to  be  served”  (p.  79).  This  case 
has  been  followed  by  my  brother  Middleton  in  Barrett  v.  City  of 
Toronto  (1923),  54  O.L.R.  623. 

For  these  reasons  the  preliminary  objection  cannot  be  sustained. 

Several  grounds  of  objection  to  the  award  were  raised  by  the 
notice  of  motion  and  were  argued  before  me.  Many  of  them  are 
cogent  and  would  require  careful  consideration,  but  for  the  fact 
that  the  arbitrators  have  failed  to  comply  with  the  explicit  require- 
ments of  subsec.  3 of  sec.  17  of  the  Arbitration  Act,  which  provides 
that,  where  the  arbitrators  proceed  wholly  or  partly  on  a view, 
they  shall  also  put  in  writing  a statement  thereof  sufficiently  full 
to  enable  a judgment  to  be  formed  of  the  weight  which  should  be 
attached  thereto.”  The  arbitrators  have  not  done  this,  and  I have 
no  means  of  determining  what  effect  their  view  had  upon  the  con- 
clusions which  they  reached.  That  this  statement  is  necessary  for 
the  purpose  of  the  appeal  is  clear  from  the  fact  that  the  provision 
forms  part  of  sec.  17,  which  deals  wholly  with  appeals.  Without 
the  statement  it  would  not  be  fair  to  either  party  to  deal  with  the 
other  grounds  upon  which  the  claimant  seeks  larger  compensation. 

The  appeal  will,  therefore,  be  allowed  and  the  whole  matter 
remitted  to  the  arbitrators  in  order  that  they  may  make  the  written 
statement  required  by  subsec.  3.  They  ought  also  to  be  at  liberty 
to  rectify  the  omission  in  the  award  of  any  reference  to  the  right  of 
way. 

One  ground  of  appeal  from  the  award  is  the  absence  of  written 
reasons  for  the  arbitrators’  conclusions.  Without  deciding  that  ques- 
tion, I would  point  out  the  desirability  of  written  reasons  in  a 
case  like  this,  involving  the  value  of  a gravel-pit,  where  so  many 
factors  such  as  the  cubic  contents  of  the  gravel-deposit,  the  possible 
or  probable  market  therefor  over  a possible  or  probable  period  of 
time,  the  proximity  or  otherwise  of  other  pits  of  a greater  or  less 
value,  etc.,  as  well  as  lateral  disturbance,  injurious  affection,  cost  of 
fencing,  value  of  right  of  way,  and  perhaps  compulsory  taking,  all 
enter  into  the  question  of  compensation.  See  Re  Clarlcson  and 
Campbellford  Lake  Ontario  and  Western  Railway  Co.  (1916),  35 
O.L.R.  345,  and  cases  there  cited.  The  award  will  doubtless  come 
before  the  Court  again,  and  the  Court  ought  to  know  how  the  arbi- 
trators arrived  at  the  compensation  which  they  awarded. 

The  claimant  ought  to  have  the  costs  of  this  motion. 
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[MIDDLETON,  J.A.] 

Ee  Eisk. 

Mortgage — Discharge  of  Leasehold  Mortgage  — Statutory  Form — Reg- 
istry Act,  R.S.O,  1914,  ch.  124,  secs.  2{e),  67 — “Interest”  in  Land — 
“ Estate  ” — Reconveyance  to  Mortgagor — Quieting  Titles  Act,  R.S.O. 
1914,  ch.  123 — Rule  603 — Ex  Parte  Order. 

Neither  Rule  603  nor  the  Quieting  Titles  Act  gives  the  Court  power  to 
vest  an  outstanding  interest  in  an  applicant — the  most  that  can  be 
done  is  to  declare  a title  which  actually  exists. 

A mortgage  of  a leasehold  interest  in  land  is  effectually  discharged 
and  the  estate  of  the  mortgagor  revested  by  the  execution  and  reg- 
istration of  a certificate  of  discharge  in  the  form  prescribed  by  the 
Registry  Act:  see  secs.  2 and  67. 

“ Interest,”  in  sec.  2(e),  covers  a “ chattel,”  as  well  as  a “ real  ” interest 
in  land ; and  “ estate,”  in  sec.  67,  includes  a term  of  years. 

Rule  603  provides  that  notice  shall  be  given;  but  a declaration  was 
made  thereunder  upon  the  ex  parte  application  of  the  mortgagor, 
where  the  mortgagees  had  received  their  mortgage-moneys  and  no 
one  else  was  concerned. 

An  application  upon  originating  notice  for  a vesting  order. 

October  15.  The  application  was  heard  by  Middleton,  J.A., 
in  the  Weekly  Court,  Toronto. 

H.  J.  Macdonald,  for  the  petitioner. 

October  20.  Middleton^  J.A.  : — This  is  an  application  made 
under  the  provisions  of  Enle  603.*  The  motion  as  presented  asked 
for  a vesting  order  rather  than  for  a determination  of  the  question 
which  arises  for  determination.  I shall  treat  it  as  though  it  had 
been  properly  framed. 

Neither  the  Eule  nor  the  Quieting  Titles  Act,  E.S.0. 1914, 
ch.  123,  gives  to  the  Court  any  power  to  vest  an  outstanding  interest 
in  the  applicant.  The  most  that  can  be  done  is  to  declare  a title 
which  actually  exists. 

It  appears  that  on  the  15th  July,  1809,  the  Corporation  of  the 
City  of  Toronto  demised  certain  lands  to  one  Edmund  Morris 
for  a term  of  years,  which  term  the  applicant  is  now  the  owner  of. 
On  the  1st  May,  1906,  the  applicant  mortgaged  his  leasehold 
interest  in  the  lands  by  an  instrument,  which  was  in  form  an 

* 603. — (1)  Where  any  person  claims  to  be  the  owner  of  land,  but 
does  not  desire  to  have  his  title  thereto  quieted  under  the  Quieting 
Titles  Act,  he  may  have  any  particular  question  which  would  arise  upon 
an  application  to  have  his  title  quieted  determined  upon  an  originat- 
ing notice. 

(2)  Notice  shall  be  given  to  all  persons  to  whom  notice  would  be 
given  under  the  Quieting  Titles  Act,  and  the  Court  shall  have  the  same 
power  to  finally  dispose  of  and  determine  such  particular  question  as 
it  would  have  under  the  said  Act. 
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assignment  of  the  lease,  containing  a danse  by  which  the  assign- 
ment was  to  be  void  upon  repayment  of  the  mortgage-moneys. 
These  moneys  being  paid,  the  mortgagee  executed  a discharge  of 
mortgage  in  accordance  with  the  form  provided  by  the  Registry 
Act.  At  a later  date  other  mortgages  were  made,  and  these  were 
in  turn  discharged.  Later  on,  another  lease  was  granted  by  the 
city  corporation,  and  this  was  again  mortgaged  and  the  mortgage 
discharged. 

When  the  applicant  endeavoured  to  deal  with  his  leasehold 
interest  in  these  lands,  objection  was  taken  to  his  title  by  those  to 
whom  he  proposed  to  transfer  it,  upon  the  theory  that  a statutory 
discharge  of  mortgage  in  the  case  of  leaseholds  would  not  revest 
the  leasehold  interest  in  the  mortgagor.  This  contention  is,  I 
think,  based  on  altogether  too  narrow  a reading  of  sec.  67  of  the 
Registry  Act,  R.S.O.  1914,  ch.  124.  That  section  provides  that 
upon  the  execution  of  the  statutory  discharge  and  upon  its  regis- 
tration it  shall  be  as  valid  and  effectual  in  law  as  a release  of 
the  mortgage  of  such  lands  and  as  a conveyance  to  the  mortgagor, 
his  heirs  or  assigns,  of  the  original  estate  of  the  mortgagor  therein.” 
The  view  of  those  objecting  to  the  applicant’s  title  is  that  these 
words  apply  only  where  the  mortgage  is  of  a freehold  interest  in 
lands,  and  that,  a leasehold  interest  being  purely  chattel,  it  is  yet 
necessary  when  the  mortgage  is  paid  off  to  obtain  a re-assignment. 

If  regard  is  had  to  the  interpretation  clause  (2)  of  the  same 
statute,  it  will  be  found  that  the  word  ^^land,”  when  used  in  the 
statute,  includes  not  merely  realty  but  any  estate  or  interest 
therein.”  The  word  interest  ” appears  to  me  to  cover  chattel  ” 
as  well  as  real  ” interests  in  land ; and,  although  sec.  67  uses 
the  words  original  estate,”  this  does  not,  I think,  cut  down  the 
right  meaning  which  I prefer  to  give  to  the  statute.  Estate,” 
according  to  old  definitions,  signifieth  such  inheritance,  freehold, 
terme  for  yeares,  tenancie  ...  as  any  man  hath  in  lands  or 
tenements :”  Co.  Litt.  345a. 

The  word  estate  doth  comprehend  all  that  a man  hath 
property  or  ownership  in,  and  is  divided  into  real  and  personal :” 
Anon,  (1685),  Skinner  193,  at  p.  194. 

I think  that,  applying  to  this  statute  that  large  and  liberal 
construction  which  would  best  g-ive  effect  to  thp  intention  of  the 
Legislature,  I ani  justified  in  holding  that  the  intention  was  that 
a statutory  discharge  should  reconvey  to  the  mortgagor  any  in- 
terest in  land  mortgaged  by  him,  and  that  the  discharge  is  sufficient, 
not  merely  to  put  an  end  to  the  mortgage,  but  to  reconvey  the 
interest  of  the  mortgag’or  inst  as  effeqtuallv  as  by  a long  form  of 
release.  It  was  never  intended  by  the  Legislature  that  the  expense 
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incident  to  a reconveyance  shonld  not  be  necessary  in  the  case  of 
a mortgaged  estate  in  fee  simple,  but  should  remain  necessary  in 
the  case  of  a lesser  interest. 

The  order  to  be  framed  should  follow  the  lines  of  this  declara- 
tion and  deal  with  this  question  alone. 

Eule  603  provides  that  notice  shall  be  given;  but  here — the 
mortgagees  having  received  their  mortgage-moneys — it  seems  to 
me  that  no  good  purpose  would  be  served  by  giving  notice  to  them, 
and  there  is  no  one  else  concerned  in  the  controversy,  so  that  the 
order  may  properly  be  made  ex  parte. 
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[MIDDLETON,  J.A.] 

Re  Lash  am. 

Will — Construction — Elliptical  Clause — Legacies  to  Persons  Named  in 
Will  of  Testator's  Wife — Condition  of  Bequest  to  Testator  of  Wife's 
Estate — Acceptance — Purchaser — Portion  of  Testator's  Estate  Ear- 
marked — Legacies  Payable  out  of — Death  of  Legatee  before  Execu- 
tion of  Will — Whether  Lapse — Debt  of  Legatee  to  Testator  Barred 
by  Limitations  Act — Duty  of  Executors — Set-off — ''Right  of  Re- 
tainer " — Demonstrative  Legacy. 

The  testator’s  wife,  predeceasing  him,  by  her  will  gave  all  her  property 
to  her  husband  upon  condition  that  he  should  execute  a will  by  which 
he  should  leave  to  her  relatives  $20,000,  to  be  distributed  in  sums  set 
out  in  a schedule.  The  testator  accepted  his  wife’s  estate  upon  these 
terms,  and  by  his  will  directed  his  executors  “ to  pay  to  the  legatees 
mentioned  in  the  will  of  my  late  wife  E.  L.  amounting  in  all  to 
. . . $20,000,  which  said  sum  is  represented  by  bonds  in  ” a cer- 

tain bank,  “ in  a parcel  separate  from  my  own  securitites.” 

The  word  “ sums”  or  its  equivalent  was  apparently  omitted  in  the 
clause  quoted  before  the  word  “ amounting,”  but  it  was  held,  that 
the  ellipsis  did  not  affect  the  validity  of  the  disposition. 

Held,  also,  that  the  legacies  were  to  be  treated  as  legacies  from  the 
testator,  payable  out  of  that  portion  of  his  estate  earmarked  in  the 
way  indicated. 

One  of  the  legatees  died  before  the  testator,  in  fact  before  the  execu- 
tion of  the  will:  — 

Held,  that  the  legacies  were  in  truth  the  payment  of  the  price  due  by 
the  testator  upon  the  purchase  of  his  wife’s  estate;  for  the  condition 
imposed  by  her  will,  when  accepted  by  him,  created  him  a purchaser; 
and  the  legacy  given  to  the  deceased  legatee  should  be  paid  to  his 
estate,  there  being,  in  such  circumstances,  no  lapse. 

In  re  Sowerby's  Trust  (1856),  2 K.  & J.  630,  Stevens  v.  King,  [1904] 
2 Ch.  30,  and  Re  Weir  (1923),  25  O.W.N.  149,  followed. 

Another  legatee  owed  the  testator  a debt  barred  by  the  Limitations 
Act,  and  the  executors  desired  to  set  this  off  against  his  legacy: — 
Held,  that  the  existence  of  the  debt  did  not  relieve  the  executors  of  the 
duty  to  pay  the  legacy. 

The  right  is  not  a right  of  set-off  at  all — it  may  be  called  a “ right  of 
retainer”  (In  re  Savage,  [1918]  2 Ch.  146) ; and  it  may  not  be  exer- 
cised in  the  case  of  a demonstrative  legacy,  which  this  v/as. 

Archer  v.  Severn  (1886-8),  12  O.R.  615,  14  A.R.  723,  applied. 

Motion  by  the  executors  of  the  will  of  John  Lasham,  deceased, 
for  an  order  determining  questions  arising  out  of  the  terms  of  the 
will. 

October  15.  The  motion  was  heard  by  Middleton,  J.A.,  in 
the  Weekly  Court,  Toronto. 

H.  H.  Davis,  for  the  executors. 

G.  M.  Huyeke,  for  persons  interested  under  the  will  of  the  wife 
of  John  Lasham. 

If.  Y.  Hearst,  for  the  residuary  legatees  under  the  husband^s 
will. 


1924. 
Oct.  20. 
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October  20.  Middleton,  J.A.  : — Elizabeth  Lasham,  the  wife  of 
the  testator  whose  will  is  now  before  me,  died  on  the  9th  December, 
1916,  having  made  her  wilt  bearing  date  the  14th  June,  1913, 
which  was  in  dne  course  duly  admitted  to  probate.  She  had 
property  of  her  own  amounting  to  between  $6,000  and  $7,000. 
Her  husband  had  property  of  considerably  greater  value.  They 
had  no  children,  and  each  had  many  more  or  less  distant  relatives. 
The  lady  apparently  thought  that  in  addition  to  her  own  property 
she  had  the  right  to  compel  the  husband  to  contribute  to  her  rela- 
tives from  the  property  standing  in  his  name  and  which  she  had 
probably  assisted  him  to  acquire.  She  therefore  provided  by  her 
will  that  while  all  her  property  should  go  to  her  husband  this  was 
upon  condition  that  he  should  make  and  execute  a will  by  which 
he  should  leave  to  her  relatives  the  sum  of  $20,000,  to  be  distri- 
buted in  accordance  with  a schedule  in  various  sums  ranging  from 
$500  to  $4,000.  The  husband  accepted  the  wife’s  estate  upon 
these  terms  and  was  quite  loyal  to  his  wife’s  desire.  By  his  will 
he  directed  his  executors  ^‘’to  pay  to  the  legatees  mentioned  in 
the  will  of  my  late  mfe  Elizabeth  Lasham  amounting  in  all  to 
the  sum  of  $20,000,  which  said  sum  is  represented  by  bonds  in 
the  Union  Bank  of  Canada,  at  Goderich,  in  a parcel  separate  from 
my  own  securities.” 

It  appears  that  the  testator  had  placed  $20,000,  in  Dominion 
of  Canada  bonds,  in  an  envelope  or  package  marked  on  the  outside 
“ Estate  of  Elizabeth  Lasham.”  Some  of  these  bonds  were  pay- 
able to  bearer,  others  were  payable  to  the  deceased  husband. 

There  is  a grammatical  inaccuracy  in  the  wording  of  the  hus- 
band’s will,  and  the  first  question  asked  is  whether  it  affects  the 
validity  of  the  disposition  made.  It  is  clear  that  it  does  not. 
The  will  as  it  stands  sufficiently  expresses  the  testator’s  intention 
as  I have  above  indicated,  although  the  sentence  is  somewhat 
elliptical. 

The  second  question  asks  whether  the  legacies  are  to  be  dealt 
with  as  coming  from  the  husband’s  estate  or  from  the  estate  of 
the  wife.  Clearly  the  answer  is  this:  they  are  payable  to  the 
legatees  as  legacies  from  the  husband,  payable  out  of  that  portion 
of  his  estate  earmarked  in  the  way  indicated. 

The  third  question  arises  from  the  fact  that  one  of  the  wife’s 
relatives,  George  Hetherington,  predeceased  the  testator,  having 
in  fact  died  before  the  date  of  the  execution  of  the  will.  It  is 
suggested  that  the  legacy  to  him  lapsed,  upon  the  principle  that 
the  testator  intends  to  benefit  the  living  and  not  the  dead.  I do 
not  think  that  this  is  so,  for  the  legacies  here  were  in  truth  the 
payment  of  the  price  due  by  the  husband  upon  the  purchase  of 
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his  wife’s  estate ; for  the  condition  imposed  by  her  will,  when 
accepted  by  the  hnsband,  created  him  a purchaser.  It  may  be 
that  an  action  could  have  been  brought  against  him  for  the  con- 
sideration he  was  called  upon  to  pay,  upon  the  principle  recog- 
nised in  Carter  v.  Carter  (1879),  26  Or.  232,  but  there  was  at  any 
rate  a clear  moral  obligation  resting  upon  the  husband.  In  such 
cases  the  estate  of  the  legatee  will  take  if  he  is  dead,  and  the  legacy 
will  not  lapse:  Stevens  v.  King,  [1904]  2 Ch.  30;  Re  Weir  (1923), 
25  O.W.N.  149.  In  the  last  edition  of  Theobald,  the  learned 
text-writer  seems  to  think  this  doctrine  is  novel  and  questionable, 
but  it  was  recognised  as  long  ago  as  In  re  Soiuerby's  Trust  (1856), 
2 K.  & J.  630." 

The  remaining  question  arises  from  the  fact  that  Samuel 
Hetherington,  another  beneficiary,  owed  the  testator  a debt  barred 
by  the  Statute  of  Limitations.  The  executors  desire  to  set  this 
off  against  his  legacy.  This  debt  is  upon  a note  of  the  9th  July, 
1902,  payable  two  years  after  date.  Quite  apart  from  the  Statute 
of  Limitations,  Hetherington  denies  liability.  If  the  matter  is 
to  be  dealt  with  from  the  standpoint  of  endeavouring  to  ascertain 
the  testator’s  intention,  then  it  appears  to  me  to  be  plain  that, 
when  the  testator  directed  that  the  $1,000  which  his  wife  desired 
to  go  to  Samuel  Hetherington  should  be  paid  to  him,  and  provided 
funds  for  it  by  segregating  these  bonds,  he  certainly  did  not  intend 
that  the  executors  should  present  to  Mr.  Hetherington  his  promis- 
sory note  in  lieu  of  his  legacy ; but,  quite  apart  from  this,  and  look- 
ing at  the  case  from  the  standpoint  of  the  rights  and^duties  of  the 
executors,  I do  not  think  that  the  existence  of  this  note  relieves 
the  executors  from  the  duty  to  pay  the  legacy.  The  right,  as  has 
been  frequently  pointed  out,  is  not  a right  of  set-off  at  all.  There 
has  been  much  dispute  as  to  what  the  right  ought  to  be  called. 
Sargant,  J.,  in  In  re  Savage,  [1918]  2 Oh.  146,  defends  the  ex- 
pression right  of  retainer.”  « 

In  Archer  v.  Severn  (1886)^  12  O.R.  615,  and  in  appeal 
(1888)  14  A.R.  723,  the  testator  had  two  claims  against  a bene- 
ficiary, one  a debt  and  the  other  a debt  secured  by  mortgage.  He 
directed  his  executors  to  discharge  the  mortgage.  The  executors 
declined  to  do  so  unless  and  until  the  unsecured  debt  which  had 
not  been  forgiven  was  paid.  It  was  held  that  they  had  no  right 
to  take  this  position.  The  right  of  retainer,  in  the  opinion  of  the 
Court,  could  be  asserted  in  the  case  of  a general  legacy,  but  did 
not  exist  in  the  case  of  a specific  legacy,  and  the  direction  to  dis- 
charge the  mortgage  was  said  to  be  mor-e  in  the  nature  of  a specific 
legacv,  and  therefore  a right  of  retainer  did  not  exist. 

The  legacy  here  is  not  a general  legacy,  but  a demonstrative 
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legacy,  for  it  is  to  be  paid  not  out  of  the  general  assets  of  the 
testator  bnt  ont  of  the  segregated  bonds.  I have  searched  in  vain 
for  any  case  discussing  the  right  of  retainer  with  reference  to  a 
demonstrative  legacy.  Such  legacies  in  many  respects  are  more 
like  specific  legacies  than  general  legacies,  and  I have  come  to  the 
conclusion  that  the  right  does  not  exist  in  the  Tease  of  a demon- 
strative legacy.  The  result  will  be  that  this  legacy  must  be  paid. 

The  questions  submitted  will  be  answered  as  I have  indicated; 
costs  of  all  parties  to  be  paid  out  of  the  estate. 


[IN  BANKRUPTCY.] 

Re  Deckee^s  Delicatessen. 

Bankruptcy  — Creditors^  Claims — Priorities — Municipality's  Claim  for 

Rates  Payable  to  Hydro-Electric  Commission — Landlord's  Claim 

for  Rent — Bankruptcy  Act,  secs.  51{6),  52,  as  Amended  by  IS  & 11^ 

Geo.  Y.  cJi.  31 — Assessment  Act,  sec.  109(11)  (12  d 13  Geo.  V.  ch. 

78,  sec.  21f) — Landlord  and  Tenant  Act,  sec.  38. 

By  virtue  of  subsec.  11  of  sec.  109  of  the  Assessment  Act,  as  enacted  by 
the  amending  Act  of  1922,  12  & 13  Geo.  V.  ch.  78,  sec.  24,  and  having 
regard  to  the  provisions  of  s-ec.  38  of  the  Landlord  and  Tenant  Act  and 
of  sec.  51(6)  of  the  Bankruptcy  Act  and  sec.  52,  as  amended  in  1923 
by  13  & 14  Geo.  V.  ch.  31,  the  trustee  of  a bankrupt  estate  is  bound 
to  pay,  out  of  the  proceeds  of  the  personal  property  of  the  debtor 
liable  to  seizure  for  taxes  and  rent,  rates  payable  by  the  debtor  to  the 
Hydro-Electric  Power  Commission,  in  priority  to  the  claim  of  the 
landlord  for  rent. 

Meaning  and  effect  of  subsec.  11  declared. 

Motion  on  behalf  of  the  Municipal  Corporation  of  the  City 
of  Toronto  for  a direction  to  the  trustee  of  the  bankrupt  estate 
of  a person  carrying  on  business  in  the  name  of  Decker’s  Deli- 
catessen ” in  respect  of  a claim  to  priority  in  ranking  upon  the 
estate. 

The  motion  was  heard  by  Fishee,  J.,  in  Chambers. 

O.  R.  Geary,  K.C.,  for  the  city  corporation. 

C.  G.  French,  for  the  debtor’s  landlord. 

October  22.  Fishee,  J.  : — On  a motion  for  directions,  the  sole 
question  for  determination  is:  is  a trustee  of  a bankrupt  estate 
bound  to  pay  Hydro-Electric  Power  Commission  rates  in  priority 
to  the  claim  of  the  landlord  for  rent? 

The  assignment  was  made  to  the  trustee  on  the  24th  January, 
1924.  The  facts  are  not  in  dispute.  The  debtor  was  at  the  date 
of  the  assignment  a lessee  only,  and  had  on  the  demised  premises, 
situate  in  Toronto,  personal  property  liable  to  seizure  for  taxes 
and  rent.  The  debtor  was  indebted  to  the  Hydro-Electric  Pov/er 
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Commission  in  tlio  sum  of  $200.29  for  Hydro  rates.  No  seizure 
had  been  made  prior  to  the  assignment. 

Counsel  for  the  claimant  contends  that,  as  between  a person 
entitled  to  taxes  and  the  landlord’s  claim  for  rent,  it  is  the  pro- 
vincial law  that  determines  the  priority.  The  same  counsel  bases 
the  claimant’s  right  to  be  paid  in  priority  to  rent  upon  subsec. 
11  of  sec.  109  of  the  Assessment  Act,  as:  enacted  by  sec.  24  of  the 
Assessment  Amendment  Act,  1922,  12  & 13  Geo.  Y.  ch.  78.  Sub- 
section 11,  as  enacted  in  1922,  provides  as  follows: — 

Where  personal  property  liable  to  seizure  for  taxes  as  herein- 
before provided  is  under  seizure  ...  or  in  possession  of  any 
assignee  for  the  benefit  of  creditors  . . . or  . . . has  been  con- 
verted into  cash  and  is  undistributed,  it  shall  be  sufficient  for  the 
tax  collector  to  give  to  . . . the  trustee  in  bankruptcy,  . . . 
notice  of  the  amount  due  for  taxes,  and  in  such  case  the  . . . 
authorised  trustee  in  bankruptcy  shall  pay  the  amount  of  the  same 
to  the  collector  in  preference  and  priority  to  any  other  and  all 
other  fees,  charges,  liens  or  claims  whatsoever.” 

In  this  case  the  trustee  has  the  money  in  his  possession,  undis- 
tributed, and  there  is  not  sufficient  in  his  hands  to  pay  both  the 
Hydro-rates  and  the  landlord’s  claim  for  rent. 

Counsel  for  the  landlord  admits  that  Hydro-rates  come  within 
the  meaning  of  taxes,  rates  and  assessments”  mentioned  in 
subsec.  6 of  sec.  51  of  the  Bankruptcy  Act.  (This  was  decided  in 
Be  Andretu  Mothenvell  of  Canada  Lid,  (1922),  22  O.W.N.  612, 
3C.B.E.  95). 

Section  52  of  the  Bankruptcy  Act,  as  now  amended  (see  the 
Bankruptcy  Act  Amendment  Act,  1923,  13  & 14  Geo.  V.  ch.  31), 
provides  that  when  a debtor  has  made  an  authorised  assignment 
or  a receiving  order  has  been  made  against  him,  the  rights  of  the 
landlord  are  to  be  determined  as  provided  by  and  pursuant  to  the 
laws  of  the  Province  in  which  the  demised  premises  are  situate. 

By  sec.  38  of  R.S.O.  1914,  ch.  155,  an  Act  respecting  the  Law 
of  Landlord  and  Tenant,  in  case  of  an  assignment  for  the  benefit 
of  creditors,  the  preferential  lien  of  a landlord  for  rent  shall  he 
restricted  to  the  arrears  of  rent  due  during  the  period  of  one  year 
next  preceding  and  for  three  months  following  the  assignment. 

The  contention  of  counsel  for  the  landlord  is  that,  as  there 
is  no  provincial  statute  creating  in  favour  of  a municipality  a lien 
or  charge  on  the  goods  of  a debtor,  as  there  is  on  his  lands  (see 
the  Public  Utilities  Act,  R.S.O.  1914,  ch.  204,  sec.  27),  there  can 
be  no  priority  for  Hydro-rates  over  the  preferential  lien  of  a land- 
lord, as  otherwise  it  would  follow  that  ^the  Hydro-rates  must  be 
paid  in  priority  to  the  lien  of  a bank. 
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I do  not  agree  with  the  contention  of  the  learned  counsel  for 
the  landlord  that,  before  Hydro-rates  can  be  entitled  to  priority 
over  the  landlord's  preferential  lien,  it  is  necessary  that  an  Act 
of  the  Legislature  be  passed  in  favour  of  a municipality,  to  the 
effect  that  Hydro-rates  shall  constitute  a first  charge  on  the  goods 
of  a debtor,  as  effect  must  be  given  to  the  clear  ^and  unambiguous 
language  of  subsec.  11  in  the  1922  amendment  {supra). 

In  my  opinion,  by  subsec.  11,  the  Legislature  intended  to  make 
special  provision  in  favour  of  a municipality  for  the  recovery  of 
taxes  due  on  personal  property  of  an  insolvent  liable  to  seizure, 
by  providing  that,  if  the  tax  collector  of  tho  municipality  give 
notice  to  the  trustee,  the  municipality  shall  be  entitled  to  rank 
for  payment  in  preference  and  priority  to  all  claims,  fees,  charges, 
and  liens  against  the  debtor^s  property  in  the  possession  of  the 
trustee  undistributed,  and  that  this  was  intended  to  include  and 
apply  to  mortgages,  bills  of  sale,  lien-notes,  conditional  sales,  and 
the  preferential  lien  of  a landlord  created  by  sec.  38  of  R.S.O. 
1914,  ch.  155. 

The  same  Legislature  which  gave  to  a landlord  a preferential 
lien  for  rent,  by  a later  statute  (subsec.  II)  provided  that  taxes  due 
to  a municipality  shall  be  paid  in  priority  to  that  lien.  Govern- 
ments and  municipalities  must  secure  revenue,  otherwise  they 
could  not  function;  money  must  be  secured,  and  taxation  is  the 
method  adopted  to  secure  it;  and  transactions  between  individuals 
must,  therefore,  unless  excepted  by  statute,  be  subordinated  to 
that  of  the  Government  or  municipality. 

It  also  seems  to  me  that  banks,  loan  companies,  and  persons 
engaged  in  the  lending  of  money  must  have  in  mind,  when  valuing 
the  security  upon  which  they  make  a loan,  to  provide  for  taxes 
due  to  Dominion  and  Provincial  Governments,  or  to  a munici- 
pality, as  being  a prior  charge  or  encumbrance  in  the  event  of 
insolvency. 

There  will  be  judgment  in  favour  of  the  municipality,  but,  as 
the  point  raised  is  a new  one,  without  costs. 

The  trustee  will  be  entitled  to  his  costs  out  of  the  estate. 
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[APPELLATE  DIVISION.] 

Chadwick  v.  Me  Okie. 

Ulegitimate  Child  — Maintenance  of  — Action  hy  Parents  of  Mother 
against  Putative  Father — Affidavit  of  Affiliation  Filed  under  Ille- 
gitimate Children’s  Act,  R.8.0.  1914,  ch.  154,  t>efore  Repeal  hy  Child- 
ren of  Unmarried  Parents  Act,  1921,  11  Geo.  Y.  ch.  54,  sec.  2 — Sec. 
41  of  New  Act — Interpretation  Act,  R.8.0.  1914,  eh.  1,  sec.  I4 — Pre- 
servation of  Right  and  Liability  notwithstanding  Repeal — Effect 
of  Judgment  in  Action  for  Seduction  — Whether  Maintenance  of 
Child  Included — Proof  of  Pat'entage— Testimony  of  Mother  of  Child 
— Corroboration. 

The  plaintiffs,  husband  and  wife,  were  the  parents  of  a girl  who,  in 
October,  1920,  bore  an  illegitimate  child.  In  June,  1920,  an  affidavit 
declaring  the  defendant’s  paternity  had  been  filed  on  the  girl’s  behalf, 
pursuant  to  the  provisions  of  the  Illegitimate  Children’s  Act.  In 
March,  1921,  the  girl’s  father  recovered  against  the  defendant  a 
judgment  for  $700  for  the  seduction  of  the  girl;  and  in  June,  1921, 
the  father  recovered  against  the  defendant,  in  an  undefended  action, 
a judgment  for  $120  for  the  maintenance  of  the  child.  The  present 
action  was  brought  in  a Division  Court  to  recover  $200  for  the  main- 
tenance of  the  child  from  December,  1922,  to  October,  1923.  The 
defendant  denied  his  paternity  and  set  up  several  other  defences:  — 
Held,  that  the  right  of  the  plaintiffs  and  the  liability  of  the  defend- 
ant under  the  Illegitimate  Children’s  Act,  in  spite  of  its  repeal  in 
1921,  by  sec.  2 of  the  Children  of  Unmarried  Parents  Act,  11  Geo.  V. 
ch.  54,  were  preserved  by  sec.  41  of  the  repealing  Act,  combired  with 
sec.  14  of  the  Interpretation  Act. 

When  proceedings  sufficient  to  impose  an  obligation  have  been  taken 
under  a statute,  the  repeal  of  the  statute  leaves  that  obligation 
untouched. 

Barnes  v.  Eddleston  (1876),  1 Ex.D.  102,  followed. 

Abbott  V.  Minister  for  Lands,  [1895]  A.C.  425,  and  Reynolds  v.  Attor- 
ney-General  for  Nova  Scotia,  [1896]  A.C.  240,  referred  to. 

(2)  The  maintenance  of  the  child  could  not  be  taken  to  be  included  in 
the  verdict  in  the  action  for  seduction. 

Dictum  of  Blackburn,  J.,  in  Terry  v.  Hutchinson  (1868),  L.R.  3 Q.B.  599, 
603,  disapproved. 

(3)  The  proof  of  the  defendant’s  parentage  afforded  by  the  testimony 
of  the  plaintiffs’  daughter,  corroborated  by  the  fact  that  the  defend- 
ant did  not  defend  the  former  action  in  which  he  was  charged  with 
the  parentage,  was  sufficient. 

Appeal  by  the  defendant  from  the  judgment  of  the  First 
Division  Court  of  the  County  of  Lambton  in  favour  of  the  plain- 
tiffs (husband  and  wife)  for  the  recovery  of  $200  for  the  main- 
tenance of  an  illegitimate  child  of  their  daughter,  of  which  the 
defendant  was  said  to  be  the  father. 

October  6.  ' The  appeal  was  heard  by  Latchfopd,  C.J., 
Middleton,  Masten,  and  Oedb,  JJ.A. 

A.  Weir,  K.C.,  for  the  appellant.  The  statute  under  which 
this  action  was  brought  (the  Illegitimate  Children’s  Act)  was 
repealed  in  1921  by  the  Children  'of  Unmarried  Parents  Act, 
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11  G-eo.  V.  ch.  54,  and  there  is  no  right  of  action  under  the 
repealed  statute.  The  mere  right,  existing  at  the  date  of  a 

repealing  statute,  to  take  advantage  of  provisions  of  the  statute 
repealed  is  not  a ^ right  accrued  ^ within  the  meaning  of  the  usual 
saving  clause  Abbott  v.  Minister  for  Lands,  [1895]  A.C.  425. 
See  also  Reynolds  v.  Attorney -General  for  Nova  Scotia,  [1896] 
A.C.  240.  Obligation  means  liability,^^  and  under  the  old 
Act  there  was  no  liability  to  provide  necessaries : Re  Hunt  and 
Lindensmith  (1921),  51  O.L.R.  320.  The  appellants  paternity 
was  not  established.  The  learned  trial  Judge  should  have  allowed 
cross-examination  of  the  mother  of  the  child  as  to  her  capacity 
as  a witness,  and  if  this  had  been  allowed  she  would  have  exhibited 
her  unfitness.  Judgments  had  previously  been  recovered  by  one 
of  the  plaintiffs,  and  there  is  an  estoppel  per  rem  judicatam:  see 
Everest  and  Strode^s  Law  of  Estoppel,  3rd  ed.,  pp.  57-59;  Cox  v. 
Dublin  City  Distillery  (No.  2),  '[1915]  1 I.R.  345.  As  to  the 
damages,  see  Flynn  v.  Connell,  [1919]  2 I.R.  427.  See  also  Hals- 
bury’s  Laws  of  England,  vol.  20,  p.  273. 

J.  G.  Logan,  for  the  plaintiff,  respondent.  The  obligation  to 
pay  for  the  support  of  the  child  arises  before  the  necessaries  are 
supplied:  Monahan  v.  Cke  '(1877),  1 A.R.  268,  at  p.  271.  With 
regard  to  the  effect  of  the  plaintiff^s  right  of  action  under  the  old 
Act  in  relation  to  the  Interpretation  Act,  see  Gordon  v.  Moose 
Mountain  Mining  Co.  (1910),  22  O.L.R.  373,  and  Hudson  and 
Hardy  v.  Township  of  Biddulph  (1919),  46  O.L.R.  216. 

October  24.  The  judgment  of  the  Court  was  read  by  Middle- 
ton,  J.A. : — An  appeal  by  the  defendant  from  the  judgment  of 
his  Honour  Judge  Taylor  upon  the  trial  of  an  action  in  a Division 
Court,  for  the  recovery  of  $200  for  the  support  and  maintenance 
from  the  29th  December,  1922,  to  the  5th  October,  1923,  of  an 
illegitimate  child  of  the  plaintiffs’  daughter,  of  which  the  defend- 
ant is  said  to  be  the  father. 

An  affidavit  was  filed  on  the  7th  June,  1920,  under  the  pro- 
visions of  the  Illegitimate  Children’s  Act,  R.S.O.  1914,  ch.  154. 
The  child  was  not  born  until  the  11th  October,  1920.  Subse- 
quently, on  the  21st  March,  1921,  judgment  for  the  sum  of  $700 
was  recovered  in  an  action  brought  by  Thomas  Chadwick,  one  of 
the  plaintiffs,  against  the  defendant,  for  the  seduction  of  the 
plaintiffs’  daughter.  In  June,  1921,  a suit  was  brought  in  a 
Division  Court,  by  the  plaintiff  Thomas  Chadwick,  to  recover  $120 
for  the  maintenance  of  the  child.  Judgment  was  signed  in  that 
action  for  default,  and  the  plaintiff  recovered  $120. 

In  addition  to  denying  his  paternity,  the  defendant  in  the 
present  action  contends  that  the  statute  under  which  the  action 
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was  brought  was  repealed  by  the  Children  of  Unmarried  Parents 
Act,  11  Geo.  V.  ch.  54;  in  the  second  place,  that  the  mainten- 
ance of  the  child  must  be  deemed  to  have  been  included  in  the 
verdict  in  the  action  for  seduction;  and,  in  the  third  place,  that 
his  paternity  has  not  in  fact  been  adequately  proved. 

These  matters  have  been  carefully  and  satisfactorily  dealt  with 
by  the  learned  County  Court  Judge,  and  I agree  with  him  in  the 
conclusion  at  which  he  arrived. 

Dealing  first  with  the  question  of  the  repeal  of  the  statute. 
The  revised  statute,  the  Illegitimate  Children’s  Act,  imposed  upon 
the  father  of  a child  born  out  of  wedlcck  the  duty  of  supporting 
his  illegitimate  child,  and  gave  any  person  who  furnished  food, 
clothing,  lodging,  and  necessaries  to  the  child  an  action,  pro- 
vided that  the  mother  of  the  child,  within  the  time  limited  by 
the  statute,  filed  an  affidavit  of  paternity  with  the  Clerk  of  the 
Peace.  This  statute  was  found  to  be  inadequate,  as  frequently 
the  defendant  failed  to  pay  the  amount  of  the  judgment  recovered 
against  him,  and,  in  1921,  the  Children  of  Unmarried  Parents 
Act  enacted  provisions  by  which  the  father’s  liability  was  greatly 
increased^  and  it  was  provided  that,  in  default  of  payment  of  the 
sums  to  he  paid,  the  father  was  liable  to  imprisonment.  One  of 
the  clauses  of  this  Act  (sec.  2)  repealed  the  prior  and  less  potent 
statute,  but  it  is  provided  by  sec.  41  of  this  Act  that  it  shall  not 
take  away  or  abridge  any  right  of  action  or  remedy  which  without 
this  Act  might  have  been  maintained  against  the  father  of  the  child. 
The  learned  County  Court  Judge  thought  that  this,  combined 
with  the  Interpretation  Act,  saved  the  plaintiffs’  remedy.  Mr. 
Weir  upon  the  argument  before  us  contended  that  the  provisions 
of  sec.  41,  which  is  a repetition  of  a similar  clause  found  in  the 
earlier  Act,  are  not  aimed*  at  continuing  the  liability  of  a father 
under  the  pre-existing  statute,  but  are  intended  to  preserve  any 
rights  or  liabilities  which  would  exist  with  reference  to  miatters 
that  took  place  after  the  Act  came  in  force. 

I am  not  particularly  concerned  about  the  soundness  of  this 
argument,  because  it  appears  clear  to  me  that  the  Interpretation 
Act,  R.S.O.  1914,  ch.  1,  sec.  14,  amply  preserves  the  right  of  the 
plaintiffs  and  the  liability  of  the  defendant  under  the  earlier  enact- 
ment. The  case  cited  by  Mr.  Weir  of  Reynolds  v.  Attorney- 
General  for  Nova  Scotia,  [1896]  A.C.  240,  I found  very  helpful, 
for  it  establishes  the  doctrine  that  in  all  cases  it  is  necessary  to 
ascertain  what  the  Legislature  meant,”  and  words  not  requiring 
a retrospective  operation,  so  as  to  affect  an  existing  status  pre- 
judicially, ought  not  to  be  so  construed”  (p.  244).  This  case 
and  AUott  v.  Minister  for  Lands,  [1895]  A.C.  425,  establish  the 
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principle  that  when  an  Act  has  been  repealed  the  mere  right  of 
an  individual  to  take  advantage  of  some  course  open  to  him  under 
the  Act  is  not  a right  preserved  by  a saving  clause  such  as 
that  in  question,  but  that  where,  before  the  repeal,  any  one  has 
availed  himself  of  the  provisions  of  the  Act  while  in  force,  he 
has  a right  which  is  preserved.  By  parity  of  reasoning,  it  seems 
clear  to  me  that  when  proceedings  have  been  taken  under  a statute 
sufficient  to  impose  an  obligation  the  repeal  of  the  statute  leaves 
that  obligation  untouched.  If  the  presumed  intention  of  the 
Legislature  is  to  govern,  I cannot  believe  that  when  it  passed  the 
Act  of  1921,  greatly  increasing  the  liability  of  the  father  of  an 
illegitimate  child,  and  providing  drastic  and  effectual  sanction  for 
the  enforcement  of  that  liability,  it  was  the  intention  of  the  Legis- 
lature to  relieve  such  an  individual  from  the  less  onerous  liability 
of  the  earlier  statute,  and  to  free  him  from  the  consequences  of 
his  misconduct.  This  Court  has  already  held  {Be  Hunt  and 
Lindensmith,  51  O.L.R.  320)  that  the  Act  of  1921  is  not  retro- 
spective and  has  no  application  to  the  case  of  children  born  before 
it  was  passed,  and  I have  no  hesitation  in  saying  that  in  such  a 
case  the  Legislature  did  not  intend  to  interfere  with  the  liability 
of  the  father  under  the  earlier  Act. 

Mr.  Weir  very  forcibly  argued  that  the  provision  of  the  Inter- 
pretation Act  (sec.  14(c))  does  not  save  the  situation,  because  it 
provides  only  that  the  repeal  shall  not  affect  any  right,  privilege, 
obligation  or  liability  acquired,  accrued,  accruing  or  incurred 
under  the  Act  repealed.  He  claims  that  the  right  of  the  plaintiff 
to  recover  for  maintenance  arose  only  when  the  child  had  in  fact 
been  maintained,  and  that  this  right  arose  only  after  the  repeal 
of  the  statute,  for  the  maintenance  claimed  here  is  from  the  29th 
December,  1922,  to  the  5th  October,  1923. 

The  case  of  Barnes  v.  Eddlestone  (1876),  1 Ex.D.  102,  appears 
to  me  completely  to  cover  the  case.  There,  by  a statute  subse- 
quently repealed,  upon  the  making  of  an  order  for  the  abatement 
of  a nuisance,  certain  proceedings  were  authorised  at  the  instance 
of  the  party  aggrieved.  An  order  had  been  made  before  the  repeal 
of  the  statute.  After  the  statute  had  been  repealed,  the  nuisance 
was  repeated.  The  persons  aggrieved  sought  to  avail  themselves 
of  the  statutory  remedy.  The  repealing  Act  was  relied  upon.  It 
contained  a saving  provision  in  practically  the  same  words  as 
those  found  in  the  Interpretation  Act.  The  argument  was  that 
all  that  was  saved  was  the  right  with  respect  to  things  done  prior 
to  the  repeal.  With  reference  to  things  done  after  the  repeal,  even 
though  there  had  been  a restraining  order  before  the  repeal,  the 
remedy  must  be,  if  at  all,  under  the  new  Act.  The  thing  complained 
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of  and  the  damage  being  both  after  the  Act,  the  applicant,  it  was 
said,  had  no  right,  at  the  date  of  the  passing  of  the  Act,  to  be 
preserved.  The  Court  laid  great  stress  npon  the  fact  that  it  was 
not  merely  a right  which  was  preserved,  but  the  liability  of  the 
defendant  was  also  continued.  All  that  the  statute  required  to 
create  liability  had  been  done,  and  that  liability  remained  ‘^^un- 
affected by  the  repeal  of  the  statute  under  which  it  was  made. 
The  counsel  for  the  respondent  has  contended  that  ^ liability  ’ 
means  only  exposure  to  penal  consequences  for  an  act  done  during 
the  existence  of  the  repealed  enactments.  I cannot  agree  with 
this  narrow  construction^’  (p.  106). 

Applying  that  to  this  case,  the  wrongful  act  upon  which  the 
defendant’s  liability  rests  was  done  before  the  statute  was  repealed. 
The  statutory  requirement  to  fix  that  liability  was  fully  met  by 
the  filing  of  the  affiliation  affidavit.  This  statute  imposed  upon 
the  defendant  a liability  to  pay  for  the  maintenance  of  the  child. 
That  liability  had . not  ripened  into  a concrete  cause  of  action 
until  the  child  had  been  maintained,  but  the  liability,  even  though 
more  or  less  inchoate,  remained  and  was  preserved. 

Turning  now  to  Mr.  Weir’s  second  ground,  that  the  mainten- 
ance of  the  child  must  be  taken  to  have  been  included  in  the 
verdict  in  the  seduction  action,  I quite  agree  with  the  County 
Court  Judge  that  the  causes  of  action  are  entirely  distinct.  The 
one  is  nominally  for  recovery  for  the  loss  of  the  daughter’s  services. 
Exemplary  damages  may  be  given  in  such  an  action,  but  in  these 
damages  no  recovery  can  be  made  based  upon  the  maintenance  of 
the  illegitimate  offspring.  The  unwilling  grandfather  is  not 
bound  to  support  such  a child.  With  the  single  exception  I am 
about  to  mention,  I could  find  no  semblance  of  authority  for  the 
contention  put  forward  and  much  to  negative  it. 

In  Terry  v.  Hutchinson  (1868),  L.E.  3 Q.B.  599,  there  was  a 
recovery  in  an  action  for  seduction  for  £150.  The  verdict  was 
moved  against  upon  the  ground  that  there  was  no  evidence  of 
service,  and  also  upon  the  ground  that  the  damages  were  excessive. 
The  report  does  not  disclose  what  had  been  placed  before  the  jury 
when  they  awarded  this  sum,  and  the  only  ground  argued  was  that 
the  award  was,  under  all  the  circumstances,  too  great.  Four 
Judges  gave  reasons  for  not  disturbing  the  verdict.  Only  one 
makes  any  mention  of  the  grandchild,  Blackburn,  J.,  saying 
(p.  603)  : As  to  the  amount  of  damages,  I hold  that  now  the 

jury  are  to  consider  the  injury  as  done  to  the  natural  guardian, 
and  all  that  can  be  referred  to  that  relation;  I do  not  say  that 
they  ought  to  calculate  the  actual  cost  of  maintenance  of  the  grand- 
child, though  they  cannot  well  exclude  that  fact  ; but  they  may 
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consider  not  only  that  the  plaintiff  has  a daughter  disgraced  in  the 
eyes  of  the  neighbours,  but  that  there  is  also  a living  memorial 
of  the  disgrace  in  a bastard  grandchild.^^  If  this  is  intended  to  mean 
that  the  maintenance  of  the  grandchild  may  be  included,  it  is  only 
a dictum,  not  concurred  in  by  any  other  member  of  the  Court, 
contrary  to  principle,  and  contrary  to  the  established^  practice,  and 
should  not  be  followed. 

Turning  now  to  the  last  point,  proof  of  parentage.  At  the 
hearing  the  two  former  judgments  were  proved,  and,  so  far  as  the 
plaintiff  Thomas  Chadwick  is  concerned,  these  are  conclusive 
proof,  for  the  paternity  of  the  child  was  distinctly  an  issue  in  each 
case.  In  this  action  the  wife  of  Thomas  Chadwick  is  joined  with 
him  because  the  child  was  maintained  as  part  of  the  household, 
and  she,  no  doubt,  had  much  to  do  with  it.  But  the  cause  of 
action  would  be,  I am  inclined  to  think,  in  the  husband  alone. 
It  is  unnecessary,  however,  to  pursue  this  matter  further^  because 
the  daughter  was  also  a witness  at  the  trial,  and,  though  feeble- 
minded, there  is  nothing  to  lead  one  to  suppose  that  she  Was  not 
capable  of  telling  the  truth,  and  did  not  fully  understand  what 
she  said  when  she  swore  to  the  fact  that  the  defendant  was  the 
author  of  her  disgrace.  If  corroboration  of  her  evidence  is  neces- 
sary, it  is  found  in  the  fact  that  the  defendant  did  not  defend  the 
former  action  in  which  he  was  charged  with  the  parentage  of  the 
child. 

Appeal  dismissed  with  costs. 


[APPELLATE  DIVISION.] 

Newman  v.  Beowne. 

Promissory  Note — Endorsement  Toy  Payees  to  Creditor  — Whether  in 
Payment  of  Debt  or  as  Collateral  Seenrity — Failure  of  Creditor 
{Holder)  to  Make  Presentment  and  Give  Notice  of  Dishonour  to 
Endorsers — Agreement  of  Endorsers  with  Maker  to  Renew  Note 
— Acceptance  of  Interest  before  Maturity — Bills  of  Exchange  Act, 
secs.  92,  106 — Waiver. 

The  defendants,  who  owed  money  to  the  plaintiff,  endorsed  and  gave 
to  the  plaintiff  a promissory  note  of  M.  which  was  payable  to  their 
order: — 

Held,  upon  the  evidence,  that  the  note  was  not  accepted  by  the  plaintiff 
as  payment  of  the  defendants’  debt,  but  as  collateral  security  for 
that  debt. 

The  note  was  dishonoured  at  maturity,  and-  no  notice  of  dishonour  was 
given  by  the  plaintiff,  the  holder,  to  the  defendants,  the  endorsers; 
but,  contemporaneously  with  the  making  of  the  note  by  M.,  the 
defendants,  in  writing,  acknowledged  its  receipt,  adding  to  the  receipt 
the  words,  “privilege  to  renew  as  required;”  and,  just  before  the 
maturity  of  the  note,  M.  brought  to  the  defendants  his  cheque  for  a 
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sum  suflGicient  to  pay  9 months’  interest  upon  the  note.  This  cheque 
was  payable  to  the  defendants,  who  endorsed  it  and  handed  it  to  the 
plaintiff — 

Uelcl,  that,  presentment  and  notice  of  dishonour  being,  by  secs.  92  and 
106  of  the  Bills  of  Exchange  Act,  dispensed  with  by  waiver,  express 
or  implied,  the  knowledge  of  the  defendants  that  the  note  would  not 
be  paid  and  their  agreement  with  the  maker  to  extend  the  time  for 
payment  furnished  evidence  upon  which  it  should  be  found  that  there 
was  in  fact  a waiver;  and  the  defendants  were  not  discharged. 
Peacock  v.  Pursell  (1863),  14  C.B’.N.S.  728,  and  Furner  v.  McCale  (1887), 
8 N.S.W.L.R.  269,  considered. 

The  plaintiff,  a wholesale  grocer  in  Picton,  sned  the  defendants 
for  the  snins  of  $5,766.35  and  $233.65,  or  $6,000,  and  interest. 

The  action  was  tried  by  Riddell^  J.,  without  a jnry  at  Picton. 

IF.  N.  Tilley^  K.C.,  and  F.  L.  Ward,  for  the  plaintiff. 

7.  F.  Hellmuth,  K.C.,  and  F.  M.  Young,  for  the  defendants. 

May  5.  Riddell^  J.  : — The  real  defence  is  that,  for  an  amount 
admittedly  due,  the  defendants  gave  to  the  plaintiff  in  payment  a 
promissory  note  of  one  Metcalfe  and  wife  for  $6,000,  and  that  the 
plaintiff  accepted  it  as  payment.  The  plaintiff  says  that  it  was 
taken  as  collateral  only,  and  the  defendants  claim  that,  if  so,  it 
was  not  duly  presented  and  protested,  etc. 

The  main  question  is  one  of  pure  fact — was  the  note  given  as 
payment  or  as  collateral  security  ? 

Judging  of  the  credit  of  the  witnesses  by  their  conduct  and 
demeanour  before  me  in  the  witness-box,  I find  as  a fact  that  the 
note  was  not  given  in  payment  but  as  collateral  security. 

I find  also  that  the  note  was  presented  at  the  time  and  in  the 
manner  described  by  the  plaintiff ; and  that,  in  any'  event,  the  want 
of  presentment,  if  any,  and  the  undoubted  want  of  protest,  did  not 
injure  the  defendants. 

The  defence  fails,  and  judgment  should  go  for  the  amounts 
sued  for,  interest  and  costs. 

The  defendants  appealed  from  the  judgment  of  Riddell,  J. 

October  9.  The  appeal  was  heard  by  Latchfoed,  C.  J.,  Middle- 
Masten,  and  OedE;  JJ.A. 

Hellmuth,  K.C.,  and  Young,  for  the  appellants.  There  is  a 
preponderance  of  testimony  in  this  case  to  the  effect  that  the 
plaintiff  accepted  the  promissory  note  given  by  Metcalfe  and  his 
wife  as  payment  for  the  business  sold.  If  the  note  was  given  as 
collateral  security  only,  then  it  was  not  duly  presented  and  pro- 
tested, and  no  notice  of  this  failure  so  to  present  and  protest  was 
given  to  the  appellants:  Byles  on  Bills,  18th  ed.,  pp.  301,  302; 
Peacock  v.  Pursell  (1863),  14  C.B.N.S.  728;  Furner  v.  McCahe 
(1887),  8 N.-S.W.L.R.  269,  where  notice is  fully  discussed. 
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Tilley,  K.C.,  and  Ward,  for  the  plaintiff,  respondent.  The 
note  was  endorsed  by  the  appellants  when  it  was  overdue,  and  this 
operates  as  a waiver  on  their  part  of  any  objection  on  the  ground 
of  notice:  Bills  of  Exchange  Act,  R.S.C.  1906,  ch.  119,  sec.  23. 
The  question  of  fact  as  to  the  note  being  given  merely  as  collateral 
security  for  the  debt  has  been  found,  upon  conflicting  evidence, 
in  our  favour,  and  that  finding  should  not  be  disturbed.  Peacock 
V Pursell  and  Furner  v.  McCahe  are  distinguishable,  not  only 
because  the  note  was  held  merely  as  collateral  security,  but  also 
because  there  was  an  agreement  in  writing,  on  the  part  of  the 
appellants^  to  renew  the  Metcalfe  note,  and  the  appellants  knew 
that  the  note  would  not  be  met  at  maturity. 

Hellmuth,  K.C.,  in  reply,  referred  briefly  to  the  evidence. 

October  24.  The  judgment  of  the  Court  was  read  by  Oede, 
J.A. : — The  evidence  of  the  plaintiff,  as  well  as  that  of  the  defend- 
ant Philip  Browne,  is  characterised  by  numerous  contradictions 
and  discrepancies,  and  there  are  as  to  each  certain  equivocal  acts 
which  tend  to  their  discredit.  The  plaintiff^s  statements  as  to 
the  dates  when  he  made  the  pencil  memoranda  upon  the  back  of 
the  Metcalfe  note  and  as  to  the  date  of  the  second  endorsement 

W.  R.  Browne  & Son  ” in  ink)  are  not  wholly  satisfactory.  The 
defendants’  letter  of  the  28th  February,  1922,  enclosing  the  Met- 
calfe note  to  the  plaintiff,  reads  as  if  written  in  response  to  the  letter 
of  the  23rd  February,  1922,  which  the  plaintiff  swears  was  sent 
to  the  defendants,  and  which  expressly  asks  for  the  Metcalfe  note 
as  security  for  the  defendants’  account,  but  there  is  no  evidence 
that  the  defendants  ever  received  it.  Philip  Browne  says  it  was 
never  received,  and  the  plaintiff’s  evidence  as  to  its  dispatch  is 
not  altogether  convincing.  While  the  letter  of  the  28th  may  have 
been  written  in  reply  to  some  letter  from  the  plaintiff,  it  mentions 
no  letter,  so  that  it  is  very  doubtful  if  the  carbon  copy  of  the 
alleged  letter  of  the  23rd  was  admissible  in  evidence  at  all. 

The  giving  of  credit  by  the  plaintiff  to  the  defendants  for 
$233.65  in  respect  of  the  Metcalfe  note  and  the  entries  in  the 
plaintiff’s  books  lend  some  colour  to  the  defendants’  plea  that  the 
note  was  taken  in  payment. 

The  learned  trial  Judge,  after  hearing  the  witnesses  and 
observing  their  demeanour,  has  credited  the  evidence  of  the  plain- 
tiff and  his  witnesses  rather  than  that  of  the  defendants,  and  has 
found  that  the  Metcalfe  note  was  endorsed  and  delivered  to  the 
plaintiffs  as  collateral  security  for  the  account,,  and  not  in  pay- 
ment. 

Having  regard  to  the  contradictions  in  the  evidence  and  to 
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the  unsatisfactory  character  of  the  statements  made  by  the  prin- 
cipal witnesses  on  both  sides,  no  satisfactory  grounds  for  disturbing 
the  findings  of  the  trial  Judge  have  been  shewn. 

Upon  the  argument  before  us,  counsel  for  the  appellants  laid 
little  stress  upon  the  defence  that  the  note  was  taken  in  payment, 
but  urged  that,  even  if  taken  as  collateral  security,  the  plaintiff 
could  not  recover  because  of  his  failure  to  present  the  note  for 
payment  at  maturity  and  to  give  notice  of  dishonour  to  the 
defendants.  And  for  this  he  relied  upon  the  judgments  in  Pea- 
coch  V.  Pursell,  14  C.B.N.S.  728,  and  in  a New  South  Wales  case, 
Funier  v.  McCaU,  8 N.S.W.L.R.  269. 

Were  it  not  for  the  agreement  to  renew  the  Metcalfe  note,  to 
which  I refer  later^  and  upon  which  I think  this  case  falls  to  be 
determined,  the  two  cases  just  mentioned  would  require  very 
careful  consideration.  In  Peacock  v.  Pursell,  there  was  not  only 
the  acceptor  of  the  bill  but  an  intervening  endorser  (the  drawer 
and  payee)  liable  upon  the  bill,  as  well  as  the  defendant  himself. 
The  failure  of  the  plaintiff  as  holder  to  give  notice  of  dishonour 
to  the  defendant,  or  to  the  earlier  endorser,  resulted  in  the  dis- 
charge of  the  earlier  endorser  ; so  that  the  value  of  the  bill  was 
seriously  impaired  by  the  plaintiff^s  laches. 

The  underlying  prinicple  of  the  law  merchant  which  requires 
presentment  at  maturity  and  immediate  notice  of  dishonour 
thereof  to  parties  to  the  bill  other  than  the  acceptor  is  to  enable 
those  parties  to  protect  themselves  by  promptly  taking  up  the  bill 
and  proceeding  against  the  party  ultimately  liable  upon  it. 

The  New  South  Wales  case  applies  the  decision  in  Peacock  v. 
Pursell  to  a case  where  there  was  no  intervening  endorser  between 
the  defendant  and  the  maker  of  the  note,  and  text-writers  like 
Daniel  seem  to  regard  that  decision  as  going  the  whole  length  to 
which  the  New  South  Wales  Court  applied  it,  though  the  principle 
has  not  been  universally  followed  in  the  United  States  : see  Daniel 
on  Negotiable  Instruments,  6th  ed.,  secs.  1277  and  1277(a). 

The  necessity  for  presentment  and  notice  of  dishonour  to  the 
drawer  or  endorser  of  a bill  has  never  depended  upon  the  question 
whether  or  not  loss  actually  results  from  failure  to  present  and  to 
give  notice,  but  upon  the  possibility  of  loss.  And  failure  to 
present  and  to  give  notice  to  the  drawer  of  a bill  or  the  only 
endorser  of  a note  may  in  many  cases  cause  serious  damage  because 
of  the  lost  opportunity  to  protect  himself  by  prompt  measures 
against  the  acceptor  or  maker.  The  mere  fact  that  the  bill  or  note 
is  held  as  collateral  security  would  not  seem,  upon  any  principle 
of  which  I am  aware,  to  be  sufficient  of  itself  to  absolve  the  holder 
from  the  duties  of  an  absolute  owner  of  the  instrument. 
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The  fact  that  the  instTument  is  held  as  collateral  security  may, 
however,  be  a very  important  element  in  determining  whether  or 
not  presentment  and  notice  of  dishonour  may  not  have  been  dis- 
pensed with  in  the  particular  case.  By  secs.  92  and  106  of  the 
Bills  of  Exchange  Act,  presentment  and  notice  of  dishonour  are 
respectively  dispensed  with  by  waiver,  express  or  implied.  What 
acts  or  conduct  on  the  part  of  the  endorser  constitute  waiver  or 
acts  or  conduct  from  which  waiver  may  be  inferred  must  be  a 
question  of  fact  in  each  case. 

What  is  the  situation  here?  Contemporaneously  with  the 
giving  of  the  Metcalfe  note  to  the  defendants  on  the  1st  February, 
1922,  the  defendants  acknowledge  its  receipt  in  writing^  and  add 
to  the  receipt  these  words,  privilege  to  renew  as  required.’’  The 
note  was  given  as  part  of  the  consideration  for  the  sale  by  the 
defendants  to  Metcalfe  of  the  Cherry  Valley  business.  The 
evidence  as  to  the  execution  of  the  written  agreement  embodying 
this  sale  is  a little  obscure,  but  the  instrument  bears  date  the  13th 
May,  1922,  and  is  executed  under  seal  by  both  vendors  and  pur- 
chaser. It  is  said  that  its  terms  were  not  all  adhered  to,  but  it 
strongly  corroborates  the  agreement  to  renew  the  note  contained 
in  the  receipt  of  the  1st  February,  1922,  for  it  provides  that  the 
balance  of  the  purchase-price  is  to  be  paid  in  note  or  notes  given 
for  the  balance  and  renewals  from  time  to  time  as  is  necessary, 
and  when  and  as  goods  are  sold  the  cash  receipts  are  to  be  turned 
over  to  the  parties  of  the  first  part  (the  defendants)  and  applied 
upon  the  said  note  or  notes.” 

The  note  matured  on  the  4th  November,  1922.  On  the  1st  or 
2nd  November,  Metcalfe,  the  maker,  brought  to  the  defendants 
his  cheque  for  $315  in  payment  of  the  9 months’  interest  upon  the 
note.  This  cheque  was  payable  to  the  defendants,  who  endorsed 
it  and  handed  it  to  the  plaintiff. 

I do  not  think  it  is  necessary  to  review  the  evidence  to  deter- 
mine whether  or  not  the  note  was  actually  presented  to  the  bank 
for  payment  on  the  4th  November.  Mere  presentment  would  not 
be  sufficient  if  notice  of  dishonour  were  also  necessary,  and  there 
is  apparently  no  suggestion  that  any  notice  of  dishonour  sufficient 
to  satisfy  the  requirements  of  the  Act  was  given  to  the  defendants. 

Having  regard  to  the  defendants’  agreement  with  Metcalfe  to 
renew  the  note,  and  to  the  fact  that  within  two  days  of  its  maturity 
Metcalfe  hands  the  defendants  a cheque  for  the  interest  only^  could 
there  have  been  any  expectation  on  the  part  of  the  defendants 
that  Metcalfe  intended  to  pay  the  principal?  What  useful  pur- 
pose could  be  served  by  a formal  presentment  and  by  notice  of 
dishonour  to  an  endorser  who  not  only  knew  that  the  note  would 
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not  be  paid  but  who  had  agreed  with  the  maker  to  extend  the  time 
for  payment?  Philip  Browne  swears  he  never  told  the  plaintiff 
that  the  defendants  had  agreed  to  renew,  but  the  plaintiff’s  knowl- 
edge or  ignorance  of  the  agreement  can  have  no  bearing  upon  the 
effect  of  the  defendants’  conduct.  While  ignorance  of  the  agree- 
ment to  renew  might  well  entitle  the  plaintiff  as  a holder  in  due 
course  to  enforce  payment  at  maturity  against  Metcalfe,  yet,  as 
the  plaintiff  merely  lield  the  note  as  collateral  security,  it  does  not 
lie  in  the  mouths  of  the  defendants  to  say  that  as  a security  it 
had  any  higher  value  in  the  plaintiff’s  hands  than  in  their  own. 
By  endorsing  the  note  to  the  plaintiff  without  disclosing  the 
agreement  to  renew,  the  defendants  were  in  substance  committing 
a fraud  upon  Metcalf,  who  might  find  himself  unable  to  exercise 
his  right  to  renew  as  against  a holder  in  due  course.  The  de- 
fendants cannot  surely  be  in  a better  position  as  a result  of  their 
own  fraud. 

I have  been  unable  to  find  an  English  or  Canadian  case  upon  the 
neat  question  whether  the  existence  of  an  agreement  to  renew 
constitutes  a waiver  of  presentment  and  of  notice  of  dishonour, 
but  it  has  been  so  held  in  the  United  States ; and  that  such  an 
agreement  may  at  least  constitute  in  a particular  case  evidence 
upon  which  to  find  that  there  was  in  fact  a waiver  seems  sound 
in  principle.  And  the  principle  would  apply  as  fully  if  the  note 
had  been  given  in  payment  and  not  merely  as  collateral  security. 

Appeal  dismissed  ivitli  costs. 


[APPELLATE  DIVISION.] 

Re  Canadian  National  Railtvay  Co.  and  City  of  Ottawa. 

Assessment  and  Taxes — Fixed  Assessment  for  Terms  of  Years — 7 Edw. 
VII.  ch.  19  (0.)— Agreement— City  By-law— Taxes  Imposed  on  As- 
sessment of  Previous  Year  — Computation  of  Years  — Assess- 
ment ^'-Contemporanea  Expositio  — Ascertainment  of  Commence- 
ment and  End  of  Period. 

By  an  Act  to  confirm  certain  By-laws  of  the  City  of  Ottawa  and  for 
other  Purposes,  1907,  7 Edw.  VII.  ch.  79,  sec.  4,  the  city  corporation 
was  authorised  to  grant,  in  respect  of  a certain  hotel  owned  by  a rail- 
way company,  a “fixed  assessment  of  $500,000  for  a period  of  15  years.” 
An  agreement  made  between  the  city  corporation  and  the  railway 
company,  dated  the  16th  November,  1907,  made  pursuant  to  the  stat- 
ute, defined  the  period  of  this  fixed  assessment  as  “ 15  years  next 
ensuing  from  and  including  the  year  1909.”  Under  a by-law  of  the 
city,  assessment  is  made  in  one  year  and  is  adopted  and  taxes  are 
imposed  in  respect  thereof  in  the  next  ensuing  year.  The  first  fixed 
assessment  was  made  in  1909,  and  taxes  upon  it  were  imposed  in 
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Held  (Latchford,  C.J.,  dissenting),  that  the  fixed  assessment  was  for 
the  years  1909  to  1924,  and  that  the  fifteenth  assessment  was  that 
made  in  1924  upon  which  taxes  would  be  imposed  in  1925. 

The  doctrine  of  contemporaneous  exposition  should  he  applied;  and 
the  interpretation  adopted  in  the  beginning  should  be  maintained 
throughout. 

Chapman  v.  Bluch  (1838),  4 Bing.  N.C.  187,  applied. 

Per  Middleton,  J.A.: — The  true  foundation  of  the  doctrine  rests  upon 
estoppel. 

Discussion  of  the  meaning  of  the  word  “ assessment.” 

City  of  Ottawa  v.  Nantel  (1921),  51  O.L.R.  269,  explained. 

An  appeal  by  the  railway  company  from  an  order  of  the  Ontario 
Railway  and  Municipal  Board. 

October  9 and  10.  The  appeal  was  heard  by  Latchfoed,  C.J., 
Middleton^  Hasten,  and  Oede,  JJ.A. 

W.  N.  Tilley,  K.C.,  for  the  appellants. 

F.  B.  Proctor,  for  the  city  corporation,  respondents. 

The  arguments  and  authorities  cited  are  sufficiently  referred 
to  in  the  judgments. 

October  24.  Latghfoed,  C.J.  : — This  is  an  appeal  by  the 
Canadian  National  Railway  Company  from  a judgment  or  order 
of  the  Ontario  Railway  and  Municipal  Board,  dated  the  8th  May, 
1924,  dismissing  in  effect,  with  a slight  modification,  an  appeal 
of  the  railway  company  from  the  judgment  of  his  Honour  A.  Con- 
stantineau,  County  Court  Judge,  of  the  8th  February,  1924,  which 
confirmed  the  decision  of  the  Court  of  Revision  of  the  City  of 
Ottawa  regarding  an  assessment  made  or  begun  in  the  year  1923 
as  a basis  for  the  taxes  to  be  levied  in  1924  on  certain  property  of 
the  railway  company. 

Before  his  Honour  and  the  Board  of  Railway  Commissioners 
the  appellants  contended  that  under  sec.  3 of  an  agreement  dated 
the  16th  November,  1907,  made  between  the  Corporation  of  the 
City  of  Ottawa  and  the  appellants’  predecessors  in  title  to  the 
hotel  known  as  the  Chateau  Laurier,  the  appellants  were  entitled 
to  a fixed  assessment  for  the  year  1924,  and  that,  apart  from  such 
agreement,  the  amount,  $1,235,875,  at  which  the  hotel  was  so 
assessed,  is  incorrect  and  excessive.  The  question  of  excessive 
valuation  appears  not  to  have  been  argued  before  the  County  Court 
Judge.  By  the  decision  of  the  Railway  Board  the  actual  cash 
value  of  the  land  and  building,  as  the  same  would  be  appraised 
upon  a sale  to  another  company  possessing  similar  powers,  rights, 
and  franchises,  was  found  to  be  $1,209,412. 

Upon  this  appeal  it  is  contended  that  the  decision  of  the  Rail- 
way and  Municipal  Board  is  against  evidence  and  the  weight  of 
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evidence,  and  that  the  Board  in  arriving  at  such  decision  proceeded 
upon  wrong  principles. 

An  appeal  from  that  decision  lies  only  upon  questions  of  law: 
Assessment  Act,  R.S.O.  1914,  ch.  195,  sec.  80(6).  If  the  appel- 
lants are  liable  to  the  city  corporation  for  the  taxes  of  the  year 
1924,  the  preliminaries  toward  which  were  taken  in  1923,  no 
question  of  law  is  involved  in  the  valuation  placed  upon  the  hotel 
by  the  Railway  and  Municipal  Board.  That  valuation  was  arrived 
at  after  a consideration  of  conflicting  evidence,  and  is  merely  a 
question  of  fact  regarding  which  an  appeal  is  not  given. 

It  was  strenuously  argued  by  Mr.  Tilley  that  under  clause  3 of 
the  agreement  of  1907  the  appellants  are  not  liable  to  taxation 
for  the  year  1924  on  an  assessment  of  more  than  $500,000;  and 
that,  in  so  far  as  the  Board  confirmed  an  assessment  in  excess  of 
that  snm,  it  erred  in  law. 

The  point  involved  is  of  some  nicety,  and  its  resolution  depends 
on  the  construction  proper  to  be  placed  on  clause  3 and  on  that 
alone.  The  statute  7 Edw.  VII.  ch.  79,  An  Act  to  confirm 
certain  By-laws  of  the  City  of  Ottawa  and  for  other  Purposes,^’ 
and  agreements  made  subsequently,  add  nothing  to  the  clause  and 
take  nothing  away  from  it  that  is  material  to  be  considered  in  the 
present  case. 

The  clause  is  as  follows : — 

3.  And  for  the  consideration  aforesaid  the  city,  in  pursuance 
also  of  the  powers  and  authority  conferred  on  it  by  the  said  statute 
of  the  Province  of  Ontario,  chapter  79  of  7 Edward  VII.,  agrees 
with  the  Canada  Atlantic  that  for  and  during  the  period  of  15 
years  next  ensuing  from  and  including  the  year  1909^  the  total 
assessed  value  of  the  said  hotel  and  the  land  used  in  connection 
therewith  and  all  buildings,  superstructures,  substructures,  fix- 
tures, and  appurtenances  whatsoever  thereunto  belonging,  shall 
be  and  the  said  assessment  and  valuation  is  hereby  fixed  and 
agreed  upon  at  the  sum  of  $500,000  and  no  more,  and  it  is  hereby 
distinctly  agreed  and  declared  that  the  said  above  described 
property  shall  only  be  liable  to  be  rated  for  all  purposes  of  taxation 
by  the  city,  in  each  of  the  said  15  years,  in  such  fixed  assessment 
valuation  of  $500,000  and  no  more,  and  that  such  rates  to  be 
imposed  on  said  fixed  assessment  of  $500,000  shall  be  the  usual 
and  the  same  as  the  rates  imposed  on  all  ratepayers  and  property- 
owners  of  the  said  City  of  Ottawa  generally,  in  each  of  said  16 
years  as  provided  by  the  provisions  of  the  Assessment  Act  and 
amendments  thereto.” 

The  liability,  if  any,  of  the  appellants  to  be  assessed  for  taxes 
upon  a valuation  in  excess  of  $500,000  for  the  year  1924  appears 
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to  me  to  rest  wholly  on  the  construction  proper  to  be  placed  on  this 
clause  of  the  agreement.  The  statute  authorising  the  agreements 
did  no  more  than  give  power  to  the  city  corporation  to  grant  a 
fixed  assessment  of  $500,000  for  a period  of  15  years  (sec.  4). 

In  clause  3 of  the  agreement  “ total  assessed  value,”  said 
assessment  and  valuation,”  and  said  fixed  assessment  ” are 
equivalent — each  and  all  having  reference  to  the  same  amount  of 
$500,000.  On  no  greater  amount  was  the  property  ^Hiable  to 
be  rated  for  all  purposes  of  taxation  by  the  city,  in  each  of  the 
said  15  years.”  The  period  is  expressly  stated  to  include  the  year 
1909.  ‘^Rated”  is  used  in  the  sense  embodied  in  the  word 
ratepayer,”  which  is  manifestly  equivalent  to  taxpayer,”  and 
in  the  sense  in  which  the  word  is  used  in  England,  where  taxes 
for  local  purposes  are  always  called  rates.”  Upon  very  careful 
consideration,  I find  myself  unable  to  recede  from  the  opinion 
which  I expressed  as  a matter  of  first  impression  upon  the  argu- 
ment of  the  appeal,  that  to  be  rated,”  as  it  occurs  in  clause  3, 
cannot  mean  anything  but  to  be  taxed.” 

If  I am  right  in  this,  it  follows  that  the  appellants’  predecessors 
in  title  were  in  1909  liable  to  be  taxed  in  that  year  on  an  assessment 
of  $500,000.  That  they  may  not  have  been  assessed  or  taxed  at  all 
in  1909  has  no  bearing  whatever  on  the  issue.  No  evidence 
appears  to  have  been  directed  to  the  point ; but,  assuming  that  the 
property  was  not  in  fact  assessed  for  the  taxes  of  1909,  or  taxed 
for  that  , year,  such  omission  or  neglect  on  the  part  of  the  city 
corporation  cannot  affect  the  question  before  the  Court,  inasmuch 
as  the  year  1909  was  expressly  included  in  the  15  years  during 
which  the  hotel  and  lands  were  liable  to  be  rated  for  all  purposes 
of  taxation  on  the  assessment  fixed  by  the  agreement. 

The  15  years,  ‘’.‘^including  the  year  1909,”  in  each  of  which 
the  property  was  liable  to  be  taxed  on  the  fixed  assessment,  ended, 
it  is  evident,  with  the  year  1923.  To  limit  the  assessment  for 
the  purposes  of  taxation  in  1924  to  $500,000  would  be  to  extend 
the  period  an  additional  year  and  make  it  not  15  years  but  16, 
which  to  my  mind  is  absurd. 

As  soon  as  the  period  expired,  the  hotel  and  lands  under  sec. 
47  of  the  Assessment  Act  became  liable  to  be  assessed  at  their 
actual  cash  value,  “ as  the  same  would  be  appraised  upon  a sale  to 
another  company  possessing  similar  powers,  rights  and  franchises.” 
This  the  decision  appealed  from  declares  to  be  what  was  done. 

That  the  assessment  for  1924  was  begun  during  1923  by  the 
entry  of  the  increased  valuation  on  the  assessment  commissioner’s 
roll  in  no  way  conflicts  with  any  term  of  the  agreement.  It  was 
for  as  well  as  during  the  15  years  that  the  valuation  for  taxatiou 
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was  fixed.  A different  assessment  for  any  year  after  the  expiration 
of  the  period  is  not  only  not  prohibited,  but,  having  regard  to  the 
provisions  of  the  Assessment  Act  in  force  at  the  time,  must  be 
taken  to  have  been  in  the  contemplation  of  the  parties. 

In  City  of  Ottawa  v.  N ant  el  (1921),  51  O.L.R,  269,  the  agree- 
ment in  question  provided  that  the  city  corporation  should  not 
assess  or  levy  or  collect  any  tax  in  respect  of  certain  incomes 
^^for  a period  of  10  years  from  the  9th  day  of  December,  1909.” 
The  period  expired  in  1919.  Before  the  end  of  that  year  the  city 
assessor  entered  the  name  of  the  Hon.  Mr.  Nantel  as  liable  to 
taxation  for  income  in  the  assessment  roll  on  which  the  taxes  for 
1920  were  to  be  based.  Mr.  Nantel  contended  that  the  city  cor- 
poration could  not  assess  ” him  during  1919,  even  if  the  effect 
was  that  the  period  of  exemption  should  be  11  instead  of  10  years. 

Referring  to  this  point,  Meredith,  C.J.C.P.,  said  (p.  273)  : — 
The  Act  does  prohibit  assessment  as  well  as  levy  and  collection ; 
but  that  must  mean  assessment  for  the  purpose  of  taxation  in  one 
of  the  prohibited  10  years;  it  cannot  mean  assessment  for  an  11th 
year.” 

My  own  view,  as  expressed,  was  that  to  give  the  meaning  con- 
tended for  was  contrary  to  the  express  limitation  of  the  agreement 
to  a period  of  10  years,  and  in  manifest  violation  of  the  purpose 
which  the  city  corporation  and  the  Government  had  in  view  in 
entering  into  the  agreement.  I therefore  considered  that  assess  ” 
as  used  meant  impose  a liability  to  be  taxed,”  and  that  was  not 
done  until  February,  1920,  when  the  by-law  imposing  the  rate  for 
that  year  was  passed. 

In  this  case  the  respondents  did  not  agree  not  to  assess  the 
hotel  for  and  during  any  year  after  the  expiry  of  1923.  While  the 
assessment  in  question  was  begun  during  1923,  it  was  not  '‘'for 
and  during  ” that  year ; and  though  then  begun  it  was  not  in  fact 
made  so  as  to  impose  a liability  on  the  appellants  until  1924. 

In  my  opinion,  the  appeal  fails  and  should  be  dismissed  with 
costs. 

Middleton,  J.A.  : — I find  myself  unable  to  agree  with  the 
view  taken  by  my  Lord  in  this  case. 

The  statute  authorises  the  municipality  to  grant,  in  respect 
of  the  hotel  in  question,  a "fixed  assessment  of  $500,000  for  a 
period  of  15  years.”  The  agreement  was  plainly  intended  to  be 
made  in  pursuance  of  and  in  exercise  of  the  power  thus  conferred. 
It  defines  the  period  of  this  assessment  as  "15  years  next  ensuing 
from  and  including  the  year  1909.” 

The  whole  difficulty  is  caused  by  the  fact  that  under  a by-law 
of  the  City  of  Ottawa  assessment  is  made  in  one  year  and  it  is 
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adopted  and  taxes  imposed  in  respect  thereof  in  the  ensuing  year. 
The  first  fixed  assessment  was  made  in  1909,  and  taxes  upon  it 
were  imposed  in  1910.  The  claim  of  the  municipality  now  is  that, 
although  there  have  been  hut  14  assessments  on  this  fixed  amount, 
resulting  in  taxation,  the  last  being  the  assessment  in  1922,  upon 
which  taxes  were  imposed  in  1923,  there  cannot  now  be  a 15th 
assessment  in  1924  upon  which  taxes  will  be  imposed  in  1925. 
This  argument  is  based  upon  the  theory  that  the  assessment  in 
1909  mentioned  in  the  agreement  was  the  assessment  made  in 
1908  upon  which  taxes  were  to  be  imposed  in  1909. 

In  the  Nantel  case  there  was  an  immunity  from  assessment 
for  10  years.  The  persons  assessed  claimed  that  this  gave 
immunity  from  taxation  for  11  years.  We  thought  not.  By  a 
similar  process  of  reasoning,  I think  that  where  there  is  a fixed 
assessment  for  15  years  it  means  15  and  not  14  years.  This  is 
conceded  by  the  municipality,  but  the  contention  is  that  the  fixed 
assessment  should  be  fordhe  years  1908  to  1923,  the  taxes  for  each 
year  being  imposed  in  the  succeeding  year. 

I think  that  in  this  case  the  doctrine  of  contemporaneous  ex- 
position may  well  be  applied.  It  may  be  conceded  that  assess- 
ment is  a word  capable  of  diverse  meanings  dependent  upon  its 
context.  Here  the  parties  upon  the  execution  of  the  agreement 
acted  upon  it  at  once,  upon  the  theory  that  the  assessment  contem- 
plated was  the  assessment  upon  which  taxes  would  be  imposed  in  the 
next  year,  and,  they  having  thus  interpreted  the  agreement  at  the 
commencement  of  the  15  years,  it  is  but  right  that  the  same  inter- 
pretation should  be  maintained  throughout.  I do  not  think  that 
much  would  be  gained  by  attempting  a definition  of  the  word 
assessment  ” and  discussing  its  possible  meanings.  The  actions 
of  the  parties  under  this  agreement  afford,  I think,  a safe  dictionary 
to  aid  in  its  interpretation.  An  example  of  a similar  application 
of  this  doctrine  is  found  in  Chapman  v.  Bluck  (1838),  4 Bing. 
N.C.  187,  where  there  was  an  agreement  for  the  letting  of  land 
and  it  was  uncertain  from  the  documents  whether  they  constituted 
an  actual  present  demise  or  referred  to  a future  demise.  The 
conduct  of  the  parties  under  this  arrangement  was  held  to  be 
admissible  to  shew  its  construction.  Speaking  for  myself,  I should 
be  inclined  to  regard  the  true  foundation  for  the  decisions  as 
resting  upon  estoppel.  A person  who  has  assumed  a construction 
of  a contract,  if  this  is  acquiesced  in  and  acted  upon  by  the  other 
party,  will  not  be  allowed  to  assert  the  opposite  construction  of  an 
ambiguous  expression  when  it  suits  his  purpose. 

I am  not  in  any  way  embarrassed  by  anything  which  has  been 
said  in  other  cases  as  to  the  true  meaning  of  the  word 
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ment.^^  In  Butterley  Co.  Ltd.  v.  New  Huchnall  Colliery  Co.  Ltd.,  App.  Div. 
[1910]  A.C.  381;,  the  sanction  of  the  House  of  Lords  is  given  to  iqq4, 
words  quoted  from  an  earlier  decision,  Construction  placed  upon 
particular  words  in  one  instance  does  not  necessarily  prejudice  Canadian 
their  construction  when  in  a different  setting.^^  The  same  idea 
is  more  poetically  expressed  by  Mr.  Justice  Holmes  in  Towne  v.  and  City  op' 
Eisner  (1918),  245  H.S.  418,  425:  A word  is  not  a crystal,  Ottawa. 

transparent  and  unchangeable,  it  is  the  skin  of  a living  thought,  Middleton, 
and  may  vary  greatly  in  colour  and  content  according  to  the  cir- 
cumstances  und  the  time  in  which  it  is  used.'’^ 

In  my  view,  the  appeal  should  be  allowed,  with  costs  here  and 
below. 


Hasten^  J.A.  : — I have  had  the  opportunity  of  perusing  the 
judgments  which  have  been  prepared  by  my  Lord  the  Chief  Justice 
and  my  brother  Middleton^  and  desire  to  add  only  one  word. 

By  the  agreement  between  the  parties,  the  first  year  of  the 
fixed  assessment  of  $500,000  was  to  be  1909,  and  that  fixed  assess- 
ment was  to  continue  for  14  more  years  after  1909,  thus  including 
1923.  The  assessment  to  be  made  in  1923  must,  therefore,  be 
$500,000,  and  in  1924  the  rate  to  be  levied  must  be  on  the  assess- 
ment of  $500,000  made  in  1923. 

I agree  with  my  Lord  that  to  be  rated  means  to  be  taxed,  but 
I think  the  intention  of  the  parties  as  manifested  by  the  whole 
agreement  was  that  for  15  years  the  appellants  should  be  rated 
on  a fixed  assessment  of  $500,000.  The  first  year  in  which  they 
were  so  rated  (or  taxed)  was  1910,  and  they  were  entitled  there- 
after to  be  so  rated  for  14  years  more.  The  rate  for  1924  should, 
therefore,  be  struck  on  an  assessment  of  $500,000. 

Cede,  J.A.,  agreed  with  Middleton-^  J.A. 

Appeal  allowed  (Latchfoed,  C.J.,  dissenting). 


[RIDDELL,  J.] 

Gaeey  v.  Dominion  Manufactueees  Ltd.  ^^^4. 

stolen  Property — Title  to — Innocent  Purchaser  for  Value  of  Bonds  of  4 

Ontario  Company  Payable  to  Bearer  ~ N eg otiame  Instruments— 

Purchase  Made  in  Foreign  State— Law  of  Ontario  and  Foreign  Law. 

Bonds  of  the  defendant  company,  payable  to  bearer,  were  bought  by  the 
plaintiff,  in  good  faith,  from  a firm  of  bond-dealers.  They  were  origi- 
nally the  property  of  the  defendant  M.,  and  were  stolen  from  him: 

Held,  that  the  plaintiff  had  acquired  a good  title  to  the  bonds,  as  a pur- 
chaser for  value  of  negotiable  instruments,  without  notice  of  the 
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The  law  in  Illinois,  where  the  sale  took  place,  is  the  same  as  in  Ontario. 
The  authorities  collected. 

Action  against  the  above-named  company  and  one  McConnell 
for  a declaration  that  the  plaintiff  is  the  true  owner  of  certain 
bonds  of  the  defendant  company,  for  payment  of  interest  in  accord- 
ance with  the  coupons  attached  to  the  bonds,  and  for  general  relief. 

The  action  was  tried  by  Eiddell,  J.,  without  a jury,  at  a 
Toronto  sittings. 

E.  G.  Long,  K.C.,  for  the  plaintiff. 

J.  C.  Elliott,  K.C.,  and  Waldon  Lawr,  for  the  defendants. 

November  4.  Eiddell,  J. : — The  plaintiff,  an  attorney  at  law 
in  Chicago,  had  several  dealings  with  Kurt  E.  Beak  & Co.,  a firm 
of  bond-dealers  in  that  city,  then  of  high  standing  but  since  bank- 
rupt. He  had  bought  bonds  from  them  on  previous  occasions,  and 
had  no  reason  to  doubt  their  honesty. 

In  November,  1922,  he  bought  for  valuable  consideration  from 
them  6 per  cent,  bonds,  payable  to  bearer,  of  the  Dominion  Manu- 
facturers Limited,  to  the  face  value  of  $2,000 — these  bonds  had 
half-yearly  interest  coupons  annexed.  The  bonds  were  originally 
the  property  of  the  defendant  McConnell  and  were  admittedly 
stolen.  This  the  plaintiff  did  not  know  and  had  no  means  of 
knowing ; nor  does  it  appear  that  the  bond-firm  was  in  any  different 
condition. 

The  plaintiff  sues  the  company  and  McConnell  for  a declaration 
that  the  bonds  are  his;  claims  payment  of  the  overdue  coupons 
by  the  company,  and  general  relief;  the  company  submits  its 
rights  to  the  Court ; and  McConnell  denies  the  title  of  the  plaintiff. 

I find  that  the  plaintiff  acted  in  perfect  good  faith  in  the  pur- 
chase, that  he  had  no  suspicion  and  had  no  reason  for  suspicion 
that  the  bonds  were  not  the  property  of  the  bond-dealers — ^his 
account  of  the  whole  transaction  I accept  without  hesitation — the 
sole  question  is  one  of  law. 

In  the  present  case  it  cannot  be  necessary  to  determine  whether 
the  law  of  Illinois  or  that  of  Ontario  applies,  as  in  all  matters  of 
importance  they  are  the  same. 

If  the  law  of  Ontario  be  applicable,  then  there  is  no  doubt  that 
the  plaintiff  is  the  owner  of  the  bonds. 

The  time  has  passed  when  the  negotiability  of  bearer  bonds 
. . . can  be  called  in  question  in  our  Courts  . . .’^  Bigham,  J., 
in  Edelstein  v.  Schuler  & Co.,  [1902]  2 K.B.  144,  at  p.  155;  and, 
accordingly,  stolen  bonds  may  be  validly  sold  to  a purchaser  for 
value  without  notice. 
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See  also  Bechiianaland  Exploration  Co.  v.  London  Trading 
Bank  Ltd.,  [1898]  2 Q.B.  658:  Wehb  Hale  & Co.  v.  Alexandria 
Water  Co.  Ltd.,  [1905]  21  Times  L.R.  572. 

Such  debentures  are  choses  in  action  transferable  by  . . . 
delivery  where  made  so,  they  become  analogous  to  bills  of  exchange 
or  promissory  notes  . . .^’  And  the  fact  that  they  have  been 
stolen  is  no  valid  defence : Trust  and  Loan  Co.  of  Upper  Canada 
V.  City  of  Hamilton  (1858),  7 U.C.C.P.  98;  see  per  Draper,  C.J., 
at  p.  100. 

For  the  law  in  Quebec,  a civil  law  Province,  see  Young  v.  Mac- 
Nider  (1895),  25  Can.  S.C.R.  272;  cf.  Williams  on  Personal 
Property,  17th  ed.,  pp.  24,  25. 

Apparently  the  law  to  be  applied  is  that  of  the  country  of  the 
transfer:  Lee  v.  Ahdy  (1886),  17  Q.B.D.  301;  Cammell  v.  Sewell 
(1858),  27  L.J.  Ex.  447  and  (1860)  29  L.J.  Ex.  350;  Alcock  v. 
Smith,  [1892]  1 Ch.  238. 

All  parties  admitting  that  Illinois  is  a Common  Law  State,  with 
the  Common  Law,  including  the  Law  Merchant,  in  force  except  as 
modified  by  statute,  and  all  parties  agreeing  that  I may  determine 
such  law  by  reference  to  Illinois  statutes  and  decisions,  I find  no 
difficulty  in  determining  that  the  plaintiff  is  entitled  to  recover 
if  the  law  of  Illinois  applies.  Jones  v.  Nellis  (1866)^  41  111.  482, 
Shipley  v.  Carroll  (1867)^  43  111.  285,  Clarke  v.  Johnson  (1870). 
54  111.  296,  Merchants  Loan  and  Trust  Co.  v.  Lamson  (1899), 
90  111.  App.  18,  First  National  Bank  of  McLeansboro  v.  Cloud 
State  Bank  (1919),  213  111.  App.  485,  and  Comstock  v.  Hannah 
(1875),  76  111.  530,  make  the  rule  quite  clearly  the  same  as  ours. 

The  plaintiff  will  have  the  declaration  asked  for  and  judgment 
for  the  payment  by  the  company  of  all  the  overdue  coupons. 

As  to  costs,  there  can  be  no  doubt  of  the  liability  of  the  defend- 
ant McConnell  to  pay  them;  and  I can  see  no  valid  reason  for 
excusing  the  company. 


[RIDDELL,  J.] 

In-corporatbd  Synod  op  Diocese  of  Huron  v.  Ferguson. 

Arbitration  and  Award — Provision  in  Lease  for  Fixing  Rent  to  be  Paid 
Periodically — Construction — Appointment  of  Arbitrators — Time  fo^' 
Malcing  Appointments — Constitution  of  Board  of  three  Arbitrators 
— Declaration— Action — Jurisdiction  upon  Originating  Notice — Rule 
605 — Costs. 

In  a lease  for  999  years',  the  rental  for  the  first  period  of  15  years  was 
fixed,  and  it  was  provided  that  for  the  residue  of  the  term  the  rentals 
should  he  such  as  should  from  time  t6  time  be  settled  between  the 
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parties,  at  the  end  of  each  succeeding  15  years,  in  the  manner  pro- 
vided in  the  lease,  which  was  that  each  of  the  parties  should  name 
one  arbitrator  and  notify  the  other  in  writing  of  such  nomination, 
and,  in  case  either  of  the  parties  should  neglect  to  nominate,  a nomi- 
nation should  be  made  by  the  other,  “ and  the  said  two  arbitrators, 
in  whichever  way  appointed,  shall  name  a third,  and  in  case  either 
of  the  two  arbitrators  shall  refuse  or  neglect  to  name  a third  for 
the  space  of  5 days  next  after  the  last  notification  of  appointment 
as  aforesaid  the  other  shall  then  name  a third  arbitrator,  and  the 
said  three  arbitrators,  in  whichever  way  appointed,  or  a majority  of 
them,  shall  bring  in  their  award.”  After  the  expiration  of  a period 
of  15  years,  the  plaintiffs  (the  successors  of  the  lessors)  on  the  2nd 
April,  1924,  appointed  G.  their  arbitrator  and  on  the  following  day 
served  notice  of  the  appointment  on  the  defendant  (the  successor 
of  the  lessee) ; the  defendant,  on  the  11th  April,  served  notice  of  the 
appointment  of  C.  as  his  arbitrator;  on  the  16th  April,  C.  served 
notice  on  the  plaintiffs  that  he  had  appointed  M.  as  third  arbitrator, 
and,  on  the  17th  April,  G.  served  notice  upon  C.  that  he  (G.)  had 
appointed  P.  as  third  arbitrator.  The  plaintiffs  brought  this  action 
for  declarations  as  to  the  meaning  of  the  clause  quoted  from  the  lease, 
and  as  to  the  effect  of  what  had  been  done,  and  for  an  injunction 
and  other  relief:  — 

Held,  that  the  meaning  of  the  clause  was  that,  when  the  two  arbi- 
trators had  been  named  by  the  parties,  it  was  their  duty  to  name  a 
third;  unless  they  agreed,  they  had  5 days  next  after  the  last  notifi- 
cation of  appointment  to  name  a third  — either  might  in  that  time 
name  a third. 

C.  therefore  had  the  right  to  name  a third  arbitrator  within  the  5 
days;  but  he  had  no  power  until  after  the  close  of  the  16th  April  to 
make  a nomination  which  would  effectively  constitute  his  nominee 
the  third  arbitrator.  The  5 days  after  the  11th  April  had  not  elapsed 
when  M.  was  nominated,  according  to  the  rule  of  computation 
where  the  language  is,  so  many  “ days  after.” 

Both  the  nominations  were  tentative,  and  the  original  arbitrators 
should  have  met,  considered  them,  and  come  to  a conclusion  to 
appoint  one  of  the  nominees  or  sonie  other  person  as  third  arbitrator. 
There  being  no  facts  in  dispute,  the  plaintiffs  might  have  proceeded 
by  originating  notice  under  Rule  605;  and,  although  a declaration 
should  be  made  in  the  plaintiffs’  favour,  no  order  should  be  made  as 
to  the  costs  of  the  action. 

In  this  action  the  prayer  of  the  statement  of  claim  was  as 
follows : — - 

(a)  For  an  order  declaring  that  the  trne  interpretation  and 
meaning  of  the  words  and  in  case  either  of  the  said  two  arbitra- 
tors shall  refuse  or  neglect  to  name  a third  for  the  space  of  5 days 
next  after  the  last  notification  of  appointment  as  aforesaid,”  con- 
tained in  a certain  indenture  of  lease  for  999  years,  dated  the 
26th  November,  1863,  made  between  the  Church  Society  of  the 
Diocese  of  Huron,  as  lessors,  and  one  Cornelius  Shannon,  as  lessee, 
is  that  such  refusal  or  neglect  can  only  take  place  if  and  when 
there  is  a wilful  and  intentional  refraining,  on  the  part  of  the 
other  arbitrator,  from  the  duty  of  appointing  a third  arbitrator 
under  the  terms  of  the  said  lease,  and  if  and  when  there  has  first 
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been  an  application  by  the  arbitrator  proposing  to  appoint  such 
third  arbitrator,  requesting  the  other  arbitrator  to  concur  in  the 
appointment  of  such  third  arbitrator. 

(b)  For  an  order  declaring  that  a certain  writing  bearing  date 
the  16th  April,  1921,  purporting  to  be  signed  by  J.  Kent  Campbell, 
being  tlie  arbitrator  named  by  Alfred  J.  Ferguson,  of  the  city  of 
London,  Ontario,  the  successor  in  title  of  the  said  Cornelius 
Shannon,  to  act  on  behalf  of  the  said  Alfred  J.  Ferguson,  on  the 
arbitration  contemplated  and  provided  for  by  the  said  lease  for 
the  pur]]ose  of  determining  and  settling  the  amount  of  rent  to  be 
paid  thereunder  for  and  during  the  term  of  15  years  from  the 
1st  December,  1923,  and  purporting  to  nominate  and  appoint  John 
Steer  Moore,  of  the  said  city  of  London,  to  act  as  third  arbitrator, 
in  the  said  matter,  as  on  default  on  the  part  of  Herbert  E.  Gates, 
the  other  arbitrator,  and  the  Incorporated  Synod  of  the  Diocese  of 
Huron,  the  successors  in  title  to  the  said  Church  Society,  was  and 
is  invalid  and  of  no  effect,  as  not  complying  with  and  being  war- 
ranted by  the  provisions  of  the  said  lease  in  that  behalf,  and  setting 
aside  the  said  attempted  appointment. 

(c)  And  for  an  order  declaring  that,  inasmuch  as  there  had 
been  no  refusing  or  intentional  holding  back  from  the  performance 
of  the  duty  of  appointing  a third  arbitrator  on  the  part  of  either 
of  the  arbitrators,  but,  on  the  contrary,  both  of  the  said  arbitrators 
having  been  ready  and  willing  at  all  times  to  enter  upon  the  per- 
formance of  such  duty — circumstances  had  not  arisen  which  would 
vest  in  either  of  the  said  arbitrators  the  power  to  appoint  a third 
arbitrator  vdthout  reference  to  the  other  arbitrator. 

(d)  And  for  an  order  declaring  that  the  arbitral  tribunal  con- 
templated and  provided  for  by  the  said  lease  has  not  been  properly 
and  legally  constituted. 

(e)  And  for  an  order  declaring  that  the  prevention  of  the 
completion  of  the  said  arbitration  was  due  to  the  wrongful  act  of 
the  defendant  in  assuming  to  have  a third  arbitrator  appointed  in 
manner  aforesaid  without  reference  to  or  concurrence  of  the  arbi- 
trator appointed  by  the  plaintiffs — and  ordering  and  directing  that 
the  amount  of  the  rental  to  be  fixed  by  the  arbitral  tribunal  for  the 
period  of  15  years  next  succeeding  the  1st  December,  1923,  shall 
apply  to  the  whole  of  the  said  last  mentioned  period  of  15  years. 

(f)  ’And  for  an  injunction  to  restrain  the  defendant  from 
proceeding  with  the  said  arbitration,  before  and  under  the  said 

.arbitral  tribunal,  so  wrongfully  constituted  as  aforesaid. 
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The  action  was  tried  by  Riddell^  J.,  without  a jury,  at 
London. 

F.  0.  Betts,  for  the  plaintiffs. 

M.  P.  McDonagh,  for  the  defendant. 

November  4.  Riddell,  J.  On  the  26th  November,  1863,  • 
the  Church  Society  of  the  Diocese  of  Huron  demised  certain 
property  in  London  to  Cornelius  Shannon  for  999  years  from  the 
1st  December,  1863 — the  rental  to  be,  for  15  years,  $124  a year, 
and  “for  the  residue  of  the  said  term  at  such  rentals  as  should 
from  time  to  time  be  settled  between  the  parties  as  provided  in 
the  lease. 

The  plaintiffs  are  the  legal  successors  in  title  of  the  Church 
Society,  lessors,  and  the  defendant  is  the  legal  successor  of  the 
lessee. 

By  the  lease  the  rental  was  to  be  settled  at  the  end  of  each  suc- 
ceeding 15  years;  and  one  of  these  ended  on  the  1st  December, 
1923. 

The  important  part  of  the  provision  for  fixing  the  rental  reads 
thus : — 

“ Each  of  the  parties  . . . shall  after  the  expiration  of  the 
. . .15  years  name  one  arbitrator  and  notify  the  other  in  writing 
of  such  nomination  . . . and  in  case  either  of  the  parties  shall 
neglect  ...  to  nominate,^^  etc.  (a  nomination  should  be  made 
by  the  other),  “and  the  said  two  arbitrators,  in  whichever  way 
appointed,  shall  name  a third,  and  in  case  either  of  the  said  two 
arbitrators  shall  refuse  or  neglect  to  name  a third  for  the  space  of 
5 days  next  after  the  last  notification  of  appointment  as  aforesaid 
the  other  shall  then  name  a third  arbitrator,  and  the  said  three 
arbitrators,  in  whichever  way  appointed,  or  a majority  of  them, 
shall  bring  in  their  award.  ...” 

On  the  2nd  April,  1924,  the  plaintiffs  duly  appointed  H.  E. 
Gates  their  arbitrator  and  served  notice  of  such  appointment  next 
day;  notice  of  the  appointment  of  J.  Kent  Campbell  as  his  arbi- 
trator was  served  by  the  defendant  on  the  11th  April;  on  the  16th 
April,  the  defendant’s  arbitrator,  Campbell,  served  notice  upon 
the  plaintiffs  that  he  had  “nominated  and  appointed  John  Steer 
Moore  . . . to  be  the  third  arbitrator.  ...” 

On  the  17th  April,  Gates,  the  plaintiffs’  arbitrator,  served 
notice  upon  the  defendant’s  arbitrator  that  he  had  “nominated  and 
appointed  Phillip  B.  Eetterley  ...  to  be  the  third  arbitra- 
tor. ...” 

Correspondence  and  conferences  began  at  once  between  the* 
solicitors,  the  solicitor  for  the  defendant  suggesting  that  Gates, 
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Campbell,  and  Moore  should  act,  bnt  the  solicitor  for  the  plaintiffs 
objecting. 

The  defendant  insisted,  and  still  insists,  that  Moore,  nomin- 
ated by  his  arbitrator,  Campbell,  is  the  third  arbitrator,  and  that 
he  and  Gates  and  Campbell  form  a board  of  arbitrators  legally 
constituted.  But  he  suggested  that  there  was  no  necessity  for  the 
issue  of  a writ  of  summons,  ample  provision  being  made  in  the 
Rules  for  the  case. 

The  plaintiffs  issued  a writ,  contending  that  that  was  the  only 
way  to  ‘^invest  the  Court  Avith  jurisdiction  to  do  complete  jus- 
tice;” bnt  they  suggested  bringing  the  matter  on  at  the  Weekly 
— they  examined  the  defendant  and  offered  to  have  the  case 
disposed  of  on  the  pleadings  and  that  examination.  For  some 
reason  they  did  not,  and  the  case  came  on  for  trial  before  me  at 
the  recent  London  Assizes.  After  some  skirmishing,  the  parties 
agreed  upon  the  facts ; written  arguments  have  been  put  in ; and  I 
now  dispose  of  the  case. 

The  defendant  contends  that  Moore  was  appointed  by  Camp- 
bell as  the  third  arbitrator  after  the  expiration  of  the  5 days 
allowed  to  the  plaintiffs^  arbitrator  to  nominate  a third  arbitrator, 
and  therefore  Moore  is  the  third  arbitrator,  and  the  Board  is  com- 
posed of  the  three.  Gates,  Campbell,  and  Moore. 

But  the  5 days  after  the  11th  April  had  not  elapsed  when 
Moore  was  nominated.  While,  at  the  common  law,  a notice,  etc., 
of  so  many  days  follows  the  rule  that  one  day  is  reckoned  ex- 
clusively and  the  other  inclusively  (Rex  v.  Justices  of  West 
Riding  of  Yorkshire  (1833),  4 B.  & Ad.  685),  the  rule  is  differ- 
ent where  the  language  is,  so  many  days  ^^after Blunt  v.  H estop 
(1838),  8 A.  & E.  577;  Williams  v.  Burgess  (1840),  12  A.  & E. 
635;  In  re  Railway  Sleepers  Supply  Co.  (1885),  29  Ch.D.  204. 

The  plaintiffs’  arbitrator  had  all  the  16th  to  make  an  appoint- 
ment— and  the  appointment  of  the  defendant’s  arbitrator^  if  to  be- 
come absolute,  was  premature.  But  it  was  not  and  is  not  wholly 
ineffective. 

While  the  provision  as  to  the  nomination  of  arbitrators  is  not 
well  drawn,  there  can,  I think,  be  little  doubt  as  to  the  meaning. 

It  clearly  is  the  intention  that  when  the  two  arbitrators  have 
been  nominated  by  the  parties,  these  arbitrators  are  charged  Avith 
the  duty  of  naming  a third.  Unless  they  agree,  they  have  5 days 
next  after  the  last  notification  of  appointment  ” (here  the  11th 
April)  to  name  a third — that  is,  either  may  in  this  time  name  a 
third.”  This  is  obvious  because  it  is  contemplated  that  either  may 
“refuse  or  neglect  to  name  a third  for  the  space  of  5 days  next 
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after  the  last  notification.  . . P Campbell  was  well  within  his 
[lowers,  therefore,  in  nominating  Moore  as  the  third. 

Bnt  it  was  only  if  and  when  the  other  arbitrator  had  failed  for 
the  5 days  to  name  a third,  that  he  conld  tlfien  effectively  nom- 
inate an  arbitrator  who  should  be  the  actual  third  arbitrator.  I 
think  “ then  is  temporal  and  not  illative : and  that  no  power 
existed  in  Campbell  until  after  the  close  of  the  16th  to  make  a 
nomination  which  would  be  effective  as  an  absolute  nomination  of 
a third  arbitrator  who  should,  without  the  consent  of  the  plain- 
tiffs or  their  arbitrator,  act  in  that  capacity,  completing  the  board 
of  three. 

The  defendant  then  is  wrong  in  his  contention.  The  plaintiffs 
do  not  and  cannot  contend  that  Fetterley  is  the  third  arbitrator — 
the  defendant’s  arbitrator  had  already  nominated  a third  arbi- 
trator within  the  five  days. 

Both  these  nominations  were  tentative,  and  the  original  arbi- 
trators should  have  met,  considered  them,  and  come  to  a conclusion 
to  nominate  one  of  them  or  some  other  person  as  third  arbitrator. 

There  is  no  need  of  an  injunction : the  solicitor  for  the  defen- 
dant undertook  not  to  proceed  with  the  arbitration  pending  the 
decision  of  the  rights  of  the  parties ; but,  if  it  should  ever  be  neces- 
sary, an  injunction  may  be  applied  for. 

For  the  present  purpose  there  is  no  need  of  determining  whether 
the  refusal  or  neglect  to  name  a third  arbitrator  within  the  5 days 
must  be  wilful,  etc. — there  is  nothing  in  this  case  calling  for  a 
decision  on  that  point,  and  declarations  are  not  made  on  purely 
academical  questions. 

It  is  to  be  regretted  that  a more  speedy  and  less  expensive  prac- 
tice has  not  been  followed  in  this  case — ^the  plaintiffs  insisted  on  a 
writ,  and  did  not  proceed  by  motion  under  Rule  605.  There  were 
no  facts  in  dispute-;  and,  if  an  affidavit  setting  out  the  facts 
should  be  disputed  on  such  a motion,  the  Judge  would  have  full 
power  under  Rule  606  to  do  full  justice  in  the  matter,  both  as  to 
costs  and  otherwise. 

While  the  judgment  will  declare  in  favour  of  the  plaintiffs, 
they  should  not  have  the  costs  of  an  action — and  on  the  whole  I 
think  that  justice  will  be  done  by  making  no  order  as  to  costs. 
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[APPELLATE  DIVISION.] 

Re  Dixon  and  City  of  Toronto. 

Municipal  Corporations  — Expropriation  of  Land — Extension  of  City 
Street — Compensation — Award  — Market  Value  — Finding  of  Arbi- 
trator upon  Conflicting  Evidence — Appeal — By-law  Expropriating 
Portion  of  Claimants  Land — Subsequent  By-laio  Expropriating  Re- 
mainder— Right  of  Desistment — Municipal  Act,  sec.  Slfl,  Amended 
by  7 Geo.  V.  ch.  42,  sec.  6 — “ Corner-lot  ” — Loss  of  Revenue  from 
Building — Loss  of  Benefit  from  Potential  Appreciation  in  Value — 
Powers  of  Ay'bitrator  — Second  Award  — Landlord  and  Tenant — 
''Owner'’ — Municipal  Act,  sec.  S21{c). 

By  a by-law  passed  in  April,  1922,  a city  council  expropriated  land  of 
the  claimants,  with  a building  thereon,  having  a frontage  on  Y.  street 
of  31^  feet.  Subsequently  the  council  passed  another  by-law  expro- 
priating the  remainder  of  the  claimants’  land,  having  a frontage  on 
Y.  street  of  17  feet  2V2  inches.  The  land  was  required  for  the  pur- 
pose of  opening  and  establishing  a continuation  of  D.  street  east  of 
Y.  street.  The  ownership  of  the  claimants  was  subject  to  a lease  of 
part  of  the  building  to  L.  for  a term  of  10  years  from  1921.  In  April, 
1924,  the  Official  Arbitrator  awarded  the  claimants  a sum  of  money  as 
full  compensation;  and  shortly  afterwards  purported  to  make  a fur- 
ther award  amending  his  first  award  by  deducting  a sum  awarded  to 
the  lessees  in  a separate  arbitration;  — 

Held,  on  appeal  by  the  claimants  from  the  award  or  awards,  that  the 
finding  of  the  arbitrator,  upon  conflicting  evidence,'as  to  the  market 
value  per  foot  frontage  of  the  land  taken,  could  not  be  interfered 
with. 

(2)  That,  in  ascertaining  the  compensation,  the  transaction  was  to  be 
regarded  as  an  expropriation  of  the  whole  20  feet  8]^  inches,  and  not 
as  first  an  expropriation  of  ZV2  feet  and  afterwards  a second  expro- 
priation of  a corner -lot  of  17  feet  2V^  inches.  The  right  of  desistment 
conferred  on  the  corporation  by  sec.  347  of  the  Municipal  Act, 
R.S.O.  1914,  ch.  192,  as  amended  by  7 Geo.  V.  ch.  42,  sec.  6,  existed; 
and  no  title  to  the  land  passed  to  the  corporation  till  the  right  of 
desistment  was  gone. 

Grimshaw  v.  City  of  Toronto  (1913),  28  O.L.R.  512,  approved. 

(3)  That  the  claimants,  being  owners  in  possession,  through  their  ten- 
ants, of  the  ground  floor,  and  in  personal  occupation  of  the  upper  storey 
of  the  building,  had  in  the  building  an  asset  of  real  and  substantial 
value  in  actual  use;  and,  in  fixing  the  market  value,  the  arbitrator 
erred  in  considering  the  property  as  vacant  land  merely  and  in  fail- 
ing to  award  to  the  claimants  proper  compensation  for  the  “ special 
value  in  use  to  the  owners  ” of  the  land  and  building.  The  net  re- 
turn from  the  lease,  the  present  annual  value  of  the  second  storey, 
and  the  possible  appreciation  in  value  at  the  end  of  the  term,  were 
elements  to  be  considered  in  determining  the  compensation. 

Bodge  v.  The  King  (1906),  38  - Can.  S.C.R.  149,  and  Rex  v.  Macpherson 
(1914),  15  Can.  Ex.  C.R.  215,  followed. 

(4)  That  the  arbitrator  was  functus  officio  after  his  original  award  had 
been  taken  up,  and  he  had  no  power  to  make  a second  award  or  to 
amend  his  first  award;  but  his  second  award  and  his  written  reasons 
therefor  might  be  looked  at  as  a certificate  of  the  arbitrator  bringing 
his  view  to  the  attention  of  the  Court. 

(5)  That  the  function  of  the  arbitrator  is  confined  to  ascertaining  and 
stating  the  compensation  to  be  awarded  to  the  owner.  There  is 
nothing  in  the  Municipal  Act  or  the  Municipal  Arbitrations  Act 
which  gives  the  arbitrator  power  to  determine  the  riglits  of  land- 
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lord  and  tenant  inter  se:  each  is  an  “owner”  (Municipal  Act,  sec. 

321(c)),  and  each  is  entitled  to  an  award  fixing  his  compensation. 
Johnson  v.  Ontario  Simcoe  and  Huron  Railroad  Go.  (1854),  11  U.C.R. 

246,  followed. 

The  following  statement  is  taken  from  the  judgment  of  • 
Masteh^  J.A.  : — 

Appeal  by  the  claimants  from  the  award  of  the  Official  Arbi- 
trator for  the  City  of  Toronto  fixing  the  compensation  payable  to 
the  appellants  in  respect  of  certain  property  expropriated  by  the 
city  corporation.  The  appellants  are  the  owners  in  fee  simple  of 
the  lands  in  question,  subject  to  a lease  made  by  them  to  one  Gus 
Letros,  dated  the  1st  October,  1921,  for  a term  of  10  years  and  10 
months. 

The  premises  in  question  are  situate  on  the  east  side  of  Yonge 
street  in  the  city  of  Toronto.  These  expropriation  proceedings  were 
taken  for  the  purpose  of  opening  and  establishing  a continuation 
of  Dundas  street,  east  of  Yonge  street.  The  portion  of  the  land  in 
question  necessary  for  the  establishment  of  the  street  proper  was 
not  more  than  31/2  feet,  and  this  is  what  was  expropriated  by  by-law 
No.  9036,  passed  on  the  4th  April,  1922.  Acting  under  the 
powers  conferred  upon  it  by  statute^  the  municipal  council  subse- 
quently passed  by-law  No.  9159,  whereby  it  expropriated  a further 
frontage  on  Yonge  street  of  17  feet  2i/4  inches,  and  thus  took  the 
whole  of  the  appellants’  property. 

On  the  2nd  April,  1924,  the  Official  Arbitrator  made  his  award 
whereby  he  awarded  to  the  appellants  thp  sum  of  $68,043  in  full 
of  all  compensation  payable  to  them  by  the  corporation.  There- 
after, on  the  24th  April,  1924,  he  made  a further  award  whereby 
he  adjudged  as  follows : — 

In  pursuance  of  my  amended  reasons  for  award  made  in  the 
matter  of  the  above  owners,  I hereby  declare  that  my  award  made 
herein  under  date  2nd  April,  1924,  should  be  and  hereby  is  amended 
by  inserting  after  the  figures  $68,043,  in  the  ninth  line  on  the 
second  page  of  my  said  award,  the  words  and  figures  folffivung, 
namely  ^ less  the  sum  of  $10,509.81  awarded  the  tenants  as  their 
interest  in  the  said  land  and  buildings,’  making  the  total  amount 
payable  by  the  City  of  Toronto  to  the  claimants,  the  owners,  the 
sum  of  $57,533.19,  and  I so  adjudge,  award,  order,  and  determine.” 

The  grounds  of  appeal  stated,  in  the  notice  of  appeal  are  as 
follows : — 

(1)  That  the  arbitrator  erred  in  disallowing  the  owners’  separ- 
ate claims  under  by-laws  Nos.  9036  and  5159,  and  also  erred  in 
finding  that  under  by-law  number  9036  all  that  the  corporation 
acquired  was  an  ontion,  but  on  the  contrary  he  should  have  found 
that  by-law  No.  9036  was  effective,  and  that  he  erred  in  find- 
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ing  that  the  property  expropriated  had  value  as  a Yonge  street 
frontage  only. 

(2)  That  the  arbitrator  erred  in  finding  that  the  buildings  on 
the  lands  of  the  owners  were  of  no  value,  and  that  he  erred  in  dis- 
allowing the  owners^  claim  to  recover  the  value  thereof,  and  in  not 
allowing  to  the  owners  any  compensation  in  respect  thereof,  or,  in 
the  alternative,  that  if  his  award  in  the  case  of  the  lessees  is  con- 
firmed, a proportion  thereof  representing  the  value  he  allowed  the 
lessees  for  the  buildings  should  also  have  been  allowed  to  the  owners 
or  disallowed  in  the  case  of  the  lessees  as  against  the  owners. 

(3)  That  the  arbitrator  had  no  power  to  amend  his  award  in 
the  case  of  the  ovuiers  as  he  sought  to  do  on  the  24th  April,  1924, 
after  his  award  had  'been  taken  up,  and  that  he  also  erred  in  at- 
tempting to  merge  two  sepavate  awards  previously  given  into  one, 
by  an  amendment  which  reduced  the  amount  of  the  owners’  award 
already  given  by  the  amount  he  had  given  to  the  lessees  by  separ- 
ate award. 

4.  That  the  arbitrator  erred  in  his  findings  on  the  evidence  of 
value  given  on  behalf  of  the  claimants  (owners)  and  also  in  apply- 
ing his  conclusions  of  value  in  the  Scott  case  to  the  case  of  the 
claimants  (owners)  herein. 


1924. 

Re  Dixon 
AND  City 
OF  Toronto. 


October  7,  8,  and  9.  The  appeal  was  heard  by  Latchfoed^  C.J., 
Middleton,  Hasten,  and  Cede,  JJ.A. 

W.  N.  Tilley,  K.C.,  and  G.  Larratt  Smith,  for  the  appellants, 
argued  that  they  as  owners  of  land  which  they  held  subject  to  a 
lease  to  one  Letros  for  10  years  and  10  months  from  the  1st 
October,  1921,  upon  the  property  being  expropriated  by  the  city 
corporation  by  virtue  of  the  Municipal  Act,  E.S.O.  1914,  ch.  192, 
sec.  322,  for  the  extension  of  Dundas  street,  by  two  by-laws  apply- 
ing to  two  separate  portions  of  the  property,  the  first  of  which  was 
passed  on  the  4th  April,  1922,  and  the  second  subsequently,  be- 
came entitled  to  compensation  in  excess  of  that  awarded  by  the 
Official  Arbitrator,  acting  under  sec.  325  of  the  Act.  The  city  cor- 
poration by  passing  the  by-law  of  the  4th  April,  1922,  expropriat- 
ing so  much  as  was  required  for  extending  the  street,  thereby  con- 
stituted that  portion  a street  within  the  meaning  of  an  Act  respect- 
ing the  City  of  Toronto,  1 Geo.  Y.  ch.  119,  sec.  12,  and  the  subse- 
quent by-law  was  passed  pursuant  to  that  section.  Therefore  the 
appellants  were  entitled  to  have  the  part  expropriated  under  the 
later  by-law  valued  as  a corner-lot  fronting  on  both  Yonge  and 
Dundas  streets:  Re  City  of  Toronto  and  Grosvenor  Street  Presby- 
terian Church  Trustees  (1917),  41  O.L.E.  352,  at  p.  364;  Stone- 
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App.  Div.  house  V.  Township  of  Ennislcillen  (1872),  32  U.C.R.  562,  at  p. 

-^^2^  } Harding  v.  Township  of  Cardiff  (1881-2),  29  Or.  308,  at  p. 

^ 310,  2 O.E.  329,  at  p.  340;  Q-rimshaw  v.  City  of  Toronto  (1913), 

:*nd  City  O.L.R.  512.  Euriher,  the  learned  arbitrator  erred  in  deducting 
OF  Tokonto.  the  amount  awarded  for  compensation  to  the  lessee  from  the  whole 
value  of  the  land  and  premises,  as  found  by  him,  and  taking  the 
difference  to  be  the  amount  due  to  the  landlord.  The  land  might 
be  divided  vertically  as  well  as  horizontally;  moreover,  sec.  321(c) 
of  the  Municipal  Act  defines  owner  ” as  including  lessee.”  Each, 
then,  was  entitled  to  compensation  for  his  loss,  not  having  regard 
to  the  other.  Again,  the  learned  arbitrator  should  have  found, 
upon  the  evidence,  that  the  property  was  worth  $3,300  per  foot 
frontage,  not  $3,160  per  foot,  as  he  did.  He  gave  no  value  to  the 
buildings,  and  they  were  the  means  of  creating  the  income  which 
the  appellants  had  enjoyed  and  would  have  enjoyed  from  the  land. 
His  award,  therefore,  had  no  regard  to  the  “ special  value  in  use  to 
the  owners”  of  the  land:  Dodge  v.  The  King  (1906),  38  Can. 
S.C.R.  149,  at  p.  155;  Rex  v.  Macpherson  (1914),  15  Can.  Ex. 
C.R.  215.  The  arbitrator’s  award  was  dated  the  2nd  April,  1924, 
and  he  purported  to  supplement  and  amend  it  by  a further  award 
dated  the  24th  April,  1924.  When  he  had  made  the  first  award, 
his  power  was  exhausted,  and  nothing  authorised  his  award  after- 
wards made. 

C.  M.  Colquhoun,  for  the  city  corporation,  respondents.  The 
first  ground  of  appeal  is  a flimsy  one  upon  which  to  found  a sub- 
stantial claim.  The  city  corporation  were  empowered  by  the  Muni- 
cipal Act,  sec.  322  (2),  to  acquire  more  land  than  that  actually 
required  for  the  street.  The  owners  of  property  can  have  no  expec- 
tation to  benefit  themselves  more  by  the  action  of  the  city  corpora- 
tion than  they  would  had  the  city  corporation  done  nothing : Con- 
solidated Municipal  Act,  1903,  3 Edw.  VII.  ch.  19,  sec.  437. 
Harding  v.  Township  of  Cardiff,  cited  by  counsel  for  the  ap- 
pellants, might  also  be  read  in  favour  of  the  respondents.  Fol- 
lowing Qrimshaw  v.  City  of  Toronto,  28  O.L.R.  512,  a later  case, 
the  learned  arbitrator  in  his  reasons  for  award  stated  that  under 
by-law  Ho.  9036  ” (the  first  by-law)  all  that  the  city  acquired 
was  an  option.”  The  land  had  not  thereupon  become  a street : Re 
City  of  Toronto  and  Grosvenor  Street  Presbyterian  Church  Trustees 
{supra).  [Orde,  J.A.  : — I think  the  second  by-law  was  invalid.  It 
should  all  have  been  done  at  once.  Suppose  you  had  waited  some 
years.]  [Middleto^t,  J.A. : — To  be  valid  it  must  all  be  one  scheme. 
There  must  be  an  extraordinary  power  in  the  Act  to  enable  you  to 
. pass  the  second  by-law.]  That  question  is  covered  by  the  In- 
terpretation Act,  R.S.O.  1914,  ch.  1,  sec.  28  {g).  As  to  the  value 
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of  the  building  on  the  land  to  the  appellants,  there  is  evidence  to 
shew  that  they  stood  to  lose  by  its  continuance,  and  it  was  there- 
fore not  an  asset  to  be  considered  in  their  favour  in  the  award. 

November  7.  The  judgment  of  the  Court  was  read  by  Hasten, 
J.A.  (after  setting  out  the  facts  as  above)  : — With  respect  to  the 
increase  in  allowance  per  foot  frontage,  Mr.  Tilley^  in  his  argu- 
ment, confined  himself  to  a claim  that  the  market  value  per  foot 
frontage  on  Yonge  street  should  be  increased  from  $3,160  to 
$3,300.  This  is  a mere  increase  in  quantum,  depending  upon  the 
view  taken  by  the  arbitrator  of  conflicting  testimony  as  to  the 
market  value  of  the  property ; and,  having  regard  to  the  consistent 
attitude  of  the  Courts  with  respect  to  such  a finding  of  the  arbi- 
trator, I discern  no  ground  upon  which  we  can  interfere  with  the 
arbitrator’s  finding.  While  my  own  view'  might  have  been  in 
favour  of  a larger  allowance,  I am  quite  unable  to  say  that  the 
finding  of  the  arbitrator  is  wrrong  or  that  it  is  not  supported  by 
evidence  which  warranted  him  in  making  it. 

Turning  now  to  the  first  ground  of  appeal  set  forth  in  the 
notice,  the  contention  of  the  appellants  is,  that  the  city  corpora- 
tion w^as  bound  by  its  own  action  in  first  taking  the  3%  feet  and 
establishing  the  street,  and  that  thereby  the  remaining  17%  feet 
was  constituted  a corner-property  which  the  city  corporation  there- 
after took^  and  in  respect  of  which  the  arbitrator  should  have 
allowed  compensation  as  for  a corner-lot  situated  on  the  corner  of 
Dundas  street  east  and  Yonge  street. 

I am  unable  to  agree  with  the  contention  of  the  appellants  in 
this  regard.  By  the  terms  of  by-law  9036  it  is  provided  that  the 
3%  feet  thereby  expropriated  from  the  appellants  should  be  and 
the  same  was  thereby  expropriated  and  taken  for  the  extension  of 
Dundas  street  east,  and  the  same  are  hereby  declared  to  form  part 
of  the  said  highway.” 

Assuming  that  the  passage  of  by-law  9036  gave  to  the  respon- 
dent corporation  a right  of  entry  on  the  3%  feet  mentioned  in  that 
by-law,  and  assuming,  though  not  determining,  that  the  words  of 
the  by-law,  and  the  same  are  hereby  declared  to  form  part  of  the 
said  highway,”  authorise  an  immediate  entry  on  and  use  of  the 
lands  before  the  award,  yet  the  arbitrator  in  his  reasons  for  award 
says : — 

'Winder  by-law  number  9036  all  that  the  city  acquired  (follow- 
ing the  Grimshato  case)  was  an  option.  Between  that  time  and  the 
passing  of  the  second  by-law^  no  further  step  had  been  taken  towards 
the  actual  dedication  of  the  land  described  in  the  first  by-law  as  a 
city  street.  No  overt  act  by  the  city  had  been  committed  in  exer- 
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App.  Div.  cising  the  option.  In  other  words,  a comer  had  never  been  actually 
established  at  the  time  of  the  passing  of  the  second  by-law.” ' 

These  reasons  are  to  be  read  with  and  as  part  of  the  award : Re 

AND  City  of  Toronto  and  Grosvenor  Street  Presbyterian  Church  Trus- 

ofTo-roisto.  tees,  41  O.L.R.  352.  Hence  it  is  plain  that,  at  the  date  of  the 
Masten,  J.  A.  passing  of  by-law  9159,  the  right  of  desistment  conferred  on  the 
corporation  by  sec.  347  of  the  Municipal  Act,  R.S.O.  1914,  ch. 
192,  as  amended  in  1917  by  7 Geo.  Y.  ch.  42,  sec.  6,  existed;  and  I 
think  that  no  title  to  the  lands  passed  to  the  corporation  till  its 
right  of  desistment  was  gone.  On  that  point  I agree  with  the 
opinion  expressed  by  my  brother  Middleton  in  Grimshaw  v.  City 
of  Toronto  (1913),  28  O.L.R.  512.  That  being  so,  it  sefms  to  me 
that,  in  ascertaining  the  compensation  to  be  awarded  to  the  owners, 
the  transaction  is  to  be  regarded  for  that  purpose  as  an  expropria- 
tion of  the  whole  201/2  feet,  and  not  as  first  an  expropriation  of 
3%  feet  and  afterwards  a second  expropriation  of  a corner-lot  of 
17  feet. 

I turn  now  to  the  second  ground  of  appeal,  namely,  that  the 
arbitrator  erred  in  principle  in  declining  to  allow  to  the  owners 
(appellants)  any  compensation  in  respect  to  the  buildings  situate 
on  the  lands  in  question.  This  phase  of  the  case  is  treated  by  the 
arbitrator  in  his  reasons,  as  follows : — 

On  this  frontage  on  Yonge  street  I place  a value  of  $3,160 
a foot,  as  in  the  Scott  award,  and  in  doing  so  I have  not  overlooked 
the  point  raised  by  the  witness  Ponton,  viz.,  that  the  Scott  property 
was  in  the  market  for  sale,  held  for  sale,  whereas  the  Dixon 
property  was  not  in  the  market  for  sale,  but  held  as  an  investment. 
In  this  latter  case  the  compulsory  taking  might  form  more  of  a 
hardship  than  in  the  Soott  case,  but  both  have  to  be  considered 
on  the  market  value  only. 

The  entire  weight  of  evidence,  both  in  this  case  and  the  Scott 
case,  is  to  the  effect  that  an  allowance  for  buildings  could  only  be 
contemplated  in  a speculative  market;  that  no  such  market  exists 
now,  and  none  has  for  some  time.  The  buildings,  therefore,  have  no 
carrying  value  such  as  would  be  a benefit  to  a speculator,  they 
being  quite  unfitted  for  land  of  the  value  put  upon  the  Dixon  land. 
I therefore  find  myself  unable  to  allow  anything  for  the  buildings. 
Fixing  the  per  foot  compensation  for  the  taking  of  the  property 
at  $3,160  a foot,  we  arrive  at  the  sum  of  $65,043  for  buildings 
and  land.” 

It  thus  appears  that  the  sum  of  $65,043  is  fixed  by  the  arbi- 
trator as  the  market  value  of  the  owners’  property  considered 
merely  as  vacant  lands.  That,  however,  is  not  the  proper  basis 
of  compensation:  Rex  v.  Macpherson,  15  Can.  Ex.  C.R.  216; 
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Dodge  v.  The  King,  38  Can.  S.C.E.  149,  155.  The  learned 
arbitrator  has,  in  my  opinion,  failed  to  accord  to  the  owners  proper 
compensation  for  the  “ special  value  in  nse  to  the  owners  of  these 
premises,  that  is,  the  lands  and  buildings.  It  is  true  that  in  hi§ 
reasons  he  says : — 

Part  of  the  building  was  for  long  occupied  by  the  claimants 
as  a photographic  studio.  They  also  for  a long  time  resided  there. 
The  studio  and  onetime  residence  are  of  course  gone.  Under  the 
circumstances,  I think  there  enured  to  the  owner  a special  value 
coming  under  the  term  ^special  value  in  use  to  the  owners,^  as 
mentioned  in  Dodge  v.  The  King,  and  for  the  deprivation  of  which 
I would  allow  the  sum  of  $3,000.^^ 

That  allowance,  however,  seems  to  me  to  be  rather  in  the 
nature  of  an  allowance  for  business  disturbance,  and  entirely 
ignores  another  feature  which  appears  to  me  to  be  a more  important 
factor.  The  appellants  were  owners  in  possession^  through  their 
tenants,  of  the  ground  floor,  and  in  personal  occupation  of  the  upper 
flat.  They  were  not  seeking  to  sell,  but  had  made  a satisfactory 
lease  for  10  years  of  the  ground  floor  premises.  They  were  able 
to  make  that  lease  and  to  occupy  personally  the  second  flat  only 
because  there  was  a building  on  the  lands.  The  existence  of  the 
buildings  was  a sine  qua  non  to  such  use.  Therefore  the  building 
was  of  real  and  substantial  value  in  actual  use  to  the  appellants. 
Two  of  the  expert  witnesses  estimate  the  present  construction  value 
of  the  buildings  at  $15,000,  and  the  witness  Gordon,  called  by  the 
corporation,  places  it  at  $7,940. 

It  is  suggested  by  counsel  for  the  corporation  that  the  lease  to 
Letros  was  an  improvident  lease,  and  a detriment  to  the  interests 
of  the  appellants.  I am  unable  to  concur  in  that  suggestion.  The 
rental  was  $3,000  per  annum  for  the  first  5 years,  and  $4,000  per 
annum  for  the  second  5 years,  the  landlord  paying  $1,000  per 
annum  on  account  of  taxes  and  the  tenant  the  balance.  The  tenant 
was  bound  to  make  and  had  made  substantial  permanent  improve- 
ments, said  to  be  of  the  value  of  $7,000  or  $8,000.  In  negotiating 
the  lease  both  the  lessors  and  the  lessee  were  fully  conversant  with 
the  whole  situation.  The  lessee  had  formerly  been  a tenant  of 
these  same  premises,  and  the  lessors  had  previously  leased  them  to 
other  persons  for  restaurant  purposes.  The  negotiation  was  not 
hurried,  and  both  parties  appear  to  have  been  adequately  advised. 
The  witness  Walker,  at  p.  118  of  the  evidence,  says  it  was  a fair 
lease,  “ comparing  it  with  rents  in  the  neighbourhood.''  For  these 
reasons,  I think  that  the  Letros  lease  must  be  taken  to  have  been 
a fair  and  reasonable  lease,  which  was  not  detrimental  to  the  owners' 
interests. 
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App.  Div.  The  effect  of  the  lease  was  to  enable  the  appellants  to  carry 
the  property  comfortably  for  the  next  10  years,  to  liquidate  the 


annual  taxes  and  rates,  and  to  reap  a revenue  over  and  above  the 
SdOity  taxes  and  rates  from  the  rentals,  and  it  alone  permitted  them  the 
OF  Toronto,  opportunity  of  retaining  the  property  and  taking  their  chance  of 
Hasten,  J.  A.  securing  a large  appreciation  in  value  at  the  end  of  10  years. 

Their  deprivation  of  that  opportunity  is  an  element  proper  for 
consideration  in  fixing  the  compensation;  the  importance  to  be 
attached  to  it  is  for  the  arbitrator  or  the  Court  to  determine,  in 
any  particular  case.  It  is,  I think,  an  element  in  the  nature  of 
potential  value. 

Apart  from  construction  value  of  the  building,  the  measure  of 
the  compensation  to  be  awarded  to  the  landlord  may  be  viewed 
from  another  aspect.  The  net  return  from  the  Letros  lease  of  the 
ground  floor  averages  $2,500  per  annum  for  10  years.  The  sum 
necessary  to  produce  a return  of  $2,500  per  annum  is  $50,000  if 
computed  at  5 per  cent. 

To  the  $2,500  is  to  be  added  the  present  annual  value  of  the 
second  storey,  occupied  by  the  landlord  as  a photographic  studio. 
I find  no  evidence  directly  bearing  on  the  rental  of  such  a studio, 
but  a photographic  studio  located  on  Yonge  street  would  neces- 
sarily command  a substantial  rental.  To  these  two  items  there  is 
to  be  added  further  such  allowance  (if  any)  as  is  necessary  to  com- 
pensate the  owners  for  being  deprived  of  their  chance  of  a rise  in 
market  value  at  the  termination  of  the  lease. 

I refrain  both  from  naming  a sum  which  ought  to  be  allowed 
as  a separate  item  in  respect  of  the  buildings,  and  from  ascribing 
a separate  money  value  to  the  other  considerations  or  elements  of 
value  to  which  I have  adverted,  and  content  myself. with  saying 
that  each  of  them  presents  an  element  proper  to  be  considered  in 
determining  the  compensation  due  the  appellants,  and  that  in  my 
view  the  learned  arbitrator  erred  in  failing  to  do  so. 

Taking  all  these  elements  into  consideration,  I would  fix  the 
total  compensation  to  be  allowed  to  the  claimants  at  $75,000. 

With  respect  to  the  contention  of  the  appellants  that  the  arbi- 
trator had  no  power  to  amend  his  award  as  he  purported  to  do  by 
the  supplemental  award  dated  the  24th  April,  and  that  he  had  no 
power  to  reduce  the  amount  of  the  owners’  award  by  the  amount 
of  the  compensation  which  he  had  awarded  to  the  lessee,  I agree 
with  the  appellants’  contention  that  the  arbitrator  was  functus 
after  his  original  award  had  been  taken  up,  and  that  he  had  no 
power  to  issue  a second  award  or  to  amend  his  first  award.  No 
doubt,  however,  it  was  entirely  proper  for  him  to  certify  the  situa- 
tion to  this  Court,  so  that  on  the  appeal  it  might  be  dealt  with; 
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and  the  award  and  reasons  bearing  date  the  24th  April  may  be  App.  Div. 
looked  at  for  that  purpose.  1024. 

On  the  merits,  however,  I am  of  opinion  that  the  function  of 
the  arbitrator  is  confined  to  ascertaining  and  stating  the  compen-  XndCity 
sation  to  be  awarded  to  the  owner.  I find  nothing  either  in  the  or  Vobonto. 
^Municipal  Act,  or  in  the  Act  respecting  Municipal  Arbitrations,  Hasten,  J.  A. 
E.S.O.  1914,  ch.  199,  which  gives  to  the  Official  Arbitrator  any 
power  to  determine  as  between  landlord  and  tenant  their  several 
rights.  Each  is  an  owner  (Municipal  Act,  sec.  321(c)).  The 
landlord  and  the  tenant  each  makes  his  own  claim.  Each  is  en- 
titled to  an  award  by  the  arbitrator  fixing  the  compensation  due  to 
him  as  an  owner. 

See  on  this  point  Johnson  v.  Ontario  Simcoe  and  Huron  Rail- 
road Co.  (1854),  11  U.C.E.  246,  followed  in  Pacific  Great  Eastern 
Railway  Co.  v.  Larsen  (1915),  8 W.W.E.  1. 

The  compensation  due  to  the  tenant  may  bear  no  relation^  as 
it  seems  to  me,  to  the  compensation  due  to  the  landlord.  Each  is 
to  be  compensated  for  the  injury  which  he  personally  has  suffered 
in  consequence  of  the  taking  of  the  property.  For  example,  how 
can  the  amount  of  compensation  awarded  to  the  tenant  for  business 
disturbance  be  deducted  from  the  compensation  due  to  the  land- 
lord for  the  taking  of  his  property?  I am,  therefore,  of  opinion 
that  the  arbitrator  erred  in  deducting  from  the  compensation  which 
he  had  awarded  to  the  owners  the  amount  of  the  compensation 
which  he  had  awarded  to  the  lessee,  and  that  he  also  failed  to  take 
into  consideration  certain  elements  which  were  proper  for  his 
consideration  in  determining  the  compensation  to  be  awarded. 

The  result  is  that  the  appeal  from  the  arbitrator’s  award  is 
allowed,  and  the  compensation  due  to  the  owners  is  fixed  at  $75,000. 

Costs  follow  the  result. 

Appeal  allowed. 


[APPELLATE  DIVISION.] 

Ee  Leteos  and  City  of  Toeonto.  1924. 

Municipal  Corporations — Expropriation  of  Leasehold  Interest  in  Land — Nov.  7. 

Compensation  — Award  — Rental  Value  of  Land  as  Improved  hy 
Lessee— Quantum  of  Alloivance — Appeal — Loss  of  Business  Profits 
— Municipal  Act,  sec.  325 — Special  Value  Exceeding  Maruet  Price — 
Impossihility  of  Securing  SuitaUe  Premises  in  N eight) otirhood  for 
Continuing  Business — Forced  Sale  of  Chattels — Whether  Elememt 
of  Compensation — Interest — Powers  of  Arbitrator — Right  of  Action. 

Upon  an  appeal  from  the  award  of  the  Official  Arbitrator  fixing  the 
compensation  to  be  allowed  to  the  tenant  of  a part  of  the  building 
upon  the  land  ownpd  by  tho  claimants  in  Rc  Dixon  and  City  of 
Toronto,  ante  167,  it  was  held: — ^ 
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(1)  That  the  arbitrator’s  finding  as  to  the  rental  value  of  the  property 
as  improved  could  not  be  interfered  with — the  question  being  merely 
one  of  quantum  and  there  being  no  error  in  principle. 

(2)  That,  under  sec.  325  of  the  Municipal  Act,  loss  of  profits  of  a busi- 
ness carried  on  upon  the  land  expropriated  is  not  as  such  to  be  con- 
sidered in  estimating  the  amount  of  compensatio.  In  this,  case, 
however,  the  leasehold  interest  in  the  premises,  as  adapted  by  the 
improvements  of  the  tenant  to  the  r^equirements  of  the  business 
carried  on  by  him  thereon,  possessed  for  him  a special  value  exceed- 
ing the  market  price;  and  this  was  properly  taken  into  consideration 
by  the  arbitrator  in  fixing  the  rental  value.  Additional  profits  made 
in  conducting  the  business  must  be  ascribed  to  the  tenant’s  business 
capacity  and  personal  ability,  which  were  not  elements  to  be  consid- 
ered in  estimating  the  compensation.  The  evidence  did  not  satisfy 
the  arbitrator  that  the  tenant  could  not  secure  other  premises  suit- 
able for  his  business  in  the  same  neighbourhood;  and  it  could  not  be 
said  that  the  arbitrator  wa^  wrong  in  his  view. 

(3)  An  allowance  for  “loss  in  connection  with  movables”  is  not,  in 
terms,  authorised  by  the  statute;  but,  semtle,  such  an  allowance  may 
be  an  element  in  estimating  the  compensation  to  be  allowed  to  a 
claimant  for  the  injury  resulting  to  him  from  the  taking  of  lands 
which  were  adapted  to  and  in  use  for  a special  purpose,  where  the 
movables  formed  an  essential  part  of  the  undertaking  and  were 
necessarily  sacrificed  upon  the  disruption  of  the  business  by  the 
expropriation.  In  this  case  a claim  for  damages  on  account  of  the 
enforced  sale  of  the  claimant’s  chattels  was  properly  disallowed. 

(4)  That  the  arbitrator  had  no  power  to  allow  interest;  but  it  was 
open  to  the  claimant,  if  interest  was  not  paid  upon  the  amount 
awarded  from  a proper  date,  to  have  recourse  to  an  action. 

Re  City  of  Toronto  and  Toronto  Railway  Co.  No.  2 (1923),  54  O.L.R. 
561,  followed. 

An  appeal  by  Gns  Letros  and  Gns  Ylahos,  lessees^,  from  the 
award  of  the  Official  Arbitrator  for  the  City  of  Toronto,  dated  the 
3rd  April,  1924,  whereby  he  allowed  to  the  claimant  Gns  Letros. a 
total  of  $13,509.81  as  fnll  compensation  in  respect  of  all  claims, 
of  whatsoever  kind,  made  by  Letros  against  the  Corporation  of  the 
City  of  Toronto  for  - expropriation  of  his  leasehold  interest  in 
certain  Yonge  street  land — a part  of  the  land  owned  by  Dixon 
et  al.  and  referred  to.  in  the  case  of  Re  Dixon  and  City  of  Toronto, 
ante  167. 

October  7,  8,  and  9.  The  appeal  was  heard  by  Latchfosd, 
C.J.,  Middleton,  Hasten,  and  Okde,  JJ.A. 

R.  T.  Harding,  K.C.,  J.  W.  Payne,  and  C.  B.  Clark,  for  the  ap- 
pellants, argned  that  they  as  lessess  of  the  property  expropriated 
under  power  given  by  the  Municipal  Act,  E.S.O.  1914,  ch.  192,  sec. 
322,  became  entitled,  by  virtue  of  sec.  325  of  that  Act,  to  compensa- 
tion for  the  loss  of  their  lease  in  excess  of  that  awarded  by  the  arbi- 
trator pursuant  to  the  same  section,  for  the  following  reasons : ( 1 ) 
the  improved  rental  value  of  the  property  per  month  for  the  term 
of  the  lease  was  $500,  not  $400  as  found  by  the  arbitrator;  (2)  the 
lessees  were  entitled  to  compensation  for  loss  of  business  upon  the 
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principle  adopted  in  Re  Meyer  and  City  of  Toronto  (1914),  30 
O.L.R.  426,  as  the  expropriated  property  could  not  be  duplicated 
in  the  vicinity;  (3)  they  were  also  entitled  to  compensation  for  loss 
due  to  the  enforced  sale  of  the  restaurant  equipment  which  they 
used  on  the  premises,  it  being  of  comparatively  small  value 
when  taken  out,  having  been  purchased  particularly  with  regard  to 
these  premises  and  being  unfit  for  other  premises  unless  of  the 
same  dimensions;  (4)  the  appellants  should  have  been  awarded 
interest  on  the  amount  of  the  award  from  the  date  of  the  by-law 
making  the  expropriation. 

C.  M.  Colqulioun,  for  the  city  corporation,  respondents,  con- 
tended that  the  ultimate  value  of  the  lands  and  premises  for  the 
purposes  of  the  award  was  their  fair  market  value  free  from  the 
lease,  taking  all  their  possibilities  into  account:  Re  O'Neil  and  City 
of  Toronto  (1916),  37  O.L.R.  446.  The  value  of  the  lease  was  a 
matter  between  the  landlord  and  his  tenant.  Section  325(1)  of 
the  Municipal  Act  requires  compensation  to  be  given  only  for  land 
or  injury  to  land,  not  for  loss  of  business,  or  loss  with  respect  to 
chattels:  Re  Scott  and  Town  of  Oshawa  (1922),  52  O.L.R.  504. 
The  appellant  Letros  and  his  brother,  who  had  since  gone  into 
partnership  in  the  restaurant  business  at  No.  333  Yonge  street  were 
formerly  in  partnership  at  No.  301 : from  which  it  should  be  in- 
ferred that  it  was  possible  for  the  appellants  to  set  themselves  up  in 
business  elsewhere  in  the  vicinity,  and  therefore  the  Meyer  case  did 
not  apply.  The  old  equipment  had  been  installed  in  the  new  loca- 
tion, and  so  there  was  no  loss.  The  amount  of  the  award  included 
any  claim  the  appellants  might  have  for  interest  on  the  amount 
representing  the  value  of  the  property  at  the  time  of  the  expro- 
priation. 

November  7.  The  judgment  of  the  Court  was  read  by  Hasten, 
J.A. : — Before  this  Court  four  grounds  of  appeal  were  urged  by 
counsel  for  the  appellant: — 

First,  that  the  arbitrator  erred  in  finding  that  $400  per  month 
was  the  improved  rental  value  of  the  property  expropriated  by  the 
Corporation  of  the  City  of  Toronto  for  the  full  term  of  the 
lease — that  the  allowance  should  be  at  least  $500  per  month. 

Second,  that  the  arbitrator  erred  in  finding  that  the  lessees 
were  not  entitled  to  compensation  for  loss  of  profits  owing  to  the 
expropriation  of  their  store  in  these  proceedings,  but  should  have 
found  that  the  profits  were  an  element  to  be  considered  in  fixing 
the  value  that  was  to  be  paid  by  the  city  corporation  for  the  expro- 
priation of  this  property. 

Third,  that  the  arbitrator  should  have  taken  into  account  the 
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App.  Div.  claim  for  damages  made  by  the  claimants  on  account  of  the  en- 
forced  sale  of  their  chattels  owing  to  these  proceedings,  as  proven 
by  the  report  of  the  accountants  filed  upon  the  trial. 

Fourth,  that  the  arbitrator  should  have  allowed  interest  on  the 
OF  Toeonto.  amount  of  the  award  from  the  date  of  the  expropriation  by-law. 
Hasten,  J.  A.  I deal  with  these  contentions  in  the  above  order. 

With  respect  to  the  rental  value  of  the  property  as  improved, 
I can  find  no  ground  for  interfering  with  the  amount  fixed  by  the 
arbitrator.  The  rule  has  been  long  established,  and  ought  not  ta 
be  departed  from,  that  on  a mere  question  of  quantum,  and  unless 
there  is  an  error  in  principle,  the  appellate  Court  will  not  interfere 
with  the  finding  of  the  arbitrator.  The  appeal  upon  this  ground 
should  therefore  be  dismissed. 

With  respect  to  the  second  ground,  viz.,  claim  for  loss  of  profits 
owing  to  the  expropriation  of  the  appellants^  lease,  it  seems  clear 
upon  the  cases  that  profits  of  a business  as  such  are  not  recoverable 
under  the  terms  of  the  statute.  The  words  of  sec.  325  of  the 
Municipal  Act  are  “ due  compensation  to  the  owner  for  the  land 
expropriated,”  and  the  interpretation  of  these  words,  in  the  nu- 
merous cases  which  have  arisen,  makes  it  plain  that  the  allowance 
to  be  awarded  is  due  compensation  to  the  owner  for  the  taking  of 
his  lands.  So  far  as  money  can  recompense  him,  he  is  entitled  to 
receive  an  amount  equal  to  the  value  of  the  lands  to  him.  In 
ascertaining  that  value,  the  primary  element  to  be  considered  is 
the  market  price  of  the  lands,  and  in  some  cases  that  may  be  and 
often  is  the  full  measure  of  the  value  to  the  claimant,  but  in  other 
cases  it  is  necessary  to  take  into  account  other  elements  which  give 
the  land  taken  a value  to  the  claimant  greater  than  the  market 
price.  Such  an  element  is  well  illustrated  by  the  present  case, 
where  the  claimant  had  fitted  up  the  premises  at  large  expense  in 
a manner  suitable  for  carrying  on  a restaurant  business,  which, 
according  to  the  evidence,  he  was  carrying  on  at  a profit.  For 
this  reason,  having  regard  to  the  business  that  was  being  carried 
on,  to  the  goodwill  connected  with  it,  and  to  the  fact  that  if  the 
leasehold  interest  had  been  placed  upon  the  market  the  full  value 
of  these  improvements  could  not  reasonably  be  expected  to  be  re- 
ceived, it  is  plain  that  the  leasehold  interest  in  these  premises,  as 
adapted  to  the  requirements  of  the  claimant,  possessed  for  him  a 
special  value  exceeding  the  market  price. 

Nevertheless  I am  of  opinion  that  the  full  value  of  this  element 
has  been  awarded  by  the  arbitrator,  to  the  claimant,  through  the' 
method  which  he  adopts  in  estimating  the  value  of  the  leasehold. 
It  must  be  taken  that  the  value  of  the  premises,  as  they  stood  prior 
to  the  improvements  effected  by  the  tenant,  was  the  rental  reserved’ 
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by  the  lease  given  by  Dixon,  the  owner,  to  Letros,  the  tenant,  viz.,  App.  Div. 

$200  per  month  for  the  first  ten  months,  $250  per  month  for  the 

next  succeeding  five  years,  and  $333.33  per  month  for  the  last  five  

^ ^ I^E  Letros 

years.  It  was  the  improvements  made  by  the  tenant  which  war-  and  City 

ranted  the  arbitrator  in  ascribing  to  the  premises  an  improved  or  Toronto. 

rental  value  of  $400  per  month.  That  would  be  the  monthly  value  Hasten,  J.  A. 

of  the  leased  premises  to  a restaurant-keeper,  such  as  the  claimant. 

The  difference  between  the  rental  due  to  Dixon  and  $400  per  month 

represents  the  increased  value  to  the  claimant  owing  to  the  special 

adaptability  of  the  premises  to  his  purposes  as  a restaurant-keeper. 

It  is  true  that  the  evidence  indicates  profits  from  the  business  at  a 

much  higher  rate  than  this  difference,  but  such  additional  profit  s as 

the  present  claimant  as  tenant  might  have  made  in  conducting  his 

business  must  be  ascribed  to  his  business  capacity  and  personal 

ability,  which  are  not  elements  available  to  him  in  estimating 

the  compensation  to  be  awarded  him  for  the  lands  taken. 

Counsel  for  the  appellants  further  urged  in  support  of  this 
ground  of  appeal  that  it  was  impossible  to  secure  any  other 
premises,  within  a reasonable  distance  of  this  location,  to  which  his 
business  could  be  transferred,  and  consequently  that  his  claim  fell 
within  the  principle  which  w^as  adopted  in  Be  Meyer  and  City  of 
Toronto,  30  O.L.R.  426,  where  an  allowance  of  three  years’ 
profits  for  value  in  use  to  the  owner  was  made  on  the  footing  that 
the  business  was  totally  destroyed  by  the  expropriation  of  the  land 
and  could  not  be  revived  elsewhere.  While  the  evidence  of  Letros, 

Bosley,  and  Walker  might  be  taken  to  indicate  that  no  site  com- 
mercially feasible  for  continuing  the  tenant’s  business  in  the  city 
was  available,  yet  it  is  manifest  from  his  reasons  for  judgment  that 
the  evidence  failed  to  satisfy  the  learned  arbitrator  that  the  claim- 
ant had  established  his  allegation  in  this  regard. 

From  a perusal  of  the  evidence,  I think  that  the  arbitrator  was 
probably  justified  in  that  view  ; and  that  the  claimant  could  have 
secured,  and  possibly  did  secure,  premises  in  the  neighbourhood 
where  the  business  could  be  continued.  At  least  I cannot  say  that 
the  arbitrator  was  wrong  in  this  view.  For  these  reasons  I would 
dismiss  the  appeal  on  this  second  ground. 

Turning  now  to  the  third  ground  of  appeal,  viz,,  that  the  arbi- 
trator should  have  taken  into  account  the  claim  for  damages  on 
account  of  the  enforced  sale  of  the  appellants’  chattels,  after  full 
consideration  of  the  evidence  to  which  we  were  referred  I agree  with 
the  reasons  expressed  on  this  point  by  the  arbitrator  and  with  his 
finding  as  to  the  amount,  and  would  disallow  also  this  ground  of 
appeal.  I should  point  out,  however,  that  no  such  allowance  as 
‘doss  in  connection  with  movables”  is,  in  terms,  authorised  by  the 
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App.  Div.  statute^  and  that  the  item  so  indicated,  if  and  when  it  is  entitled 
to  consideration  as  an  element  in  estimating  the  compensation, 
mnst  be  allowed  as  compensation  to  the  claimarit  for  the  injury 

lirEi  Letros  ^ 

AND  City  resulting  to  him  by  taking  lands  which  were  adapted  to  and  in  use 
OF  Toronto,  ^ special  purpose,  and  where  the  chattels  in  question  formed 
Hasten,  J.  A.  an  essential  part  of  the  claimants  undertaking  and  were  neces- 
sarily sacrifieed  in  consequence  of  the  disruption^  of  his  business 
by  the  expropriation  of  his  lands. 

I am  unable  to  find  that  it  has  ever  been  determined  in  our 
Courts  whether  the  Ontario  Municipal  Act  authorises  such  an 
element  of  compensation;  and,  as  the  city  corporation  has  not 
appealed,  it  is  not  open  to  us  to  consider  it  in  the  present  case. 

As  to  the  claim  for  interest,  the  decision  of  the  First  Divisional 
Court  in  Re  City  of  Toronto  and  Toronto  Railway  Co.  No.  2 
(1923),  54  O.L.E.  561,  [1924]  3 D.L.E.  135,  makes  it  plain  that 
the  arbitrator  has  no  power  to  allow  interest,  but  that  if  interest 
from  a proper  date  is  refused  the  claimant  must  have  recourse  to 
the  Courts. 

Appeal  dismissed  with  costs. 


1924. 


[APPELLATE  DIVISION.] 
Stephen-son  v.  Pakkdale  Motoes  Ltd. 


Wonders  v.  Pared  ale  Motors  Ltd. 

Statutes — Highway  Traffic  Act,  1923, 13  d 14  Geo.  V.  ch.  48,  sec.  54 — Non- 
retroactivity— Time-liTnit  for  Actions. 

The  judgment  of  Logie,  J.,  55  O.L.R.  680,  affirmed. 

Appeals  by  the . defendants  Parkdale  Motors  Ltd.  in  the  two 
actions  from  the  judgment  of  Logie,  J.,  55  O.L.E.  680. 

November  5.  The  appeals  were  heard  by  Latcheord,  C.J., 
Middleton,  Masten,  and  Cede,  JJ.A.  ^ 

A.  E.  Knox,  for  the  appellants,  argued  that  the  actions  com- 
menced by  the  plaintiffs  on  the  11th  March,  1924,  for  damages 
occasioned  by  the  appellants’  motor  vehicle  on  the  11th  July,  1923, 
were  barred  by  the  Highway  Traffic  Act,  1923,  13  & 14  Geo.  V. 
ch.  48,  sec.  54,  which  received  the  royal  assent  on  the  8th  May, 
1923,  and,  by  sec.  68,  came  into  force  on  the  31st  December,  1923, 
and  which  provided : “No  action  shall  be  brought  against  a person 
for  the  recovery  of  damages  occasioned  by  a motor  vehicle  after 
the  expiration  of  six  months  from  the  time  when  the  damages 
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were  sustained.”  Provisions  such  as  this,  coming  under  the  head 
of  procedure,  are  retrospective:  The  Ydun^  [1899]  P.  236;  Rex.  V. 
Chandra  Dharma,  [1905]  2 K.B.  335;  C'ornill  v.  Hudson  (1857), 
8 E.  & B.  429;  Pardo  v.  Bingham  (1869),  L.R.  4 Ch.  735;  Regina 
v.  Leeds  and  Bradford  Railway  Co.  (1852),  18  Q.B.  343,  346, 
21  L.J.  M.C.  193,  referred  to  in  Glynn  v.  City  of  Niagara  Falls 
(1914),  31  O.L.R.  1,  6;  Moo7i  y.  Durden  (1848),  2 Ex.  22; 
Wright  Y.  Hale  (1860),  6 H.  & N.  227;  Worrid  v.  Medland  Bros. 
(1924),  26  O.W.N.  299;  Halsbury^s  Laws  of  England,  vol.  27, 

161.  In  Upyer  Canada  College  v.  Smith  (1920),  61  Can. 
S.C.R.  413,  the  provisions  of  the  statute  were  in  regard  to  the 
future,  and  the  right  of  action  was  completely  taken  away,  whereas 
in  the  present  case  the  statute  sought  merely  to  govern  the  time 
within  which  an  action  must  be  brought.  Section  54,  being  in 
Part  X.  of  the  Act,  which  is  headed,  Procedure,  Penalties  and 
Conviction,”  was  clearly  intended  by  the  Legislature  to  he  retro- 
spective, following  the  rule  that,  nothing  appearing  to  the  contrary, 
statutes  are  deemed  to  be  retrospective  as  regards  matters  of  proce- 
dure. Failing  this  ground,  time  would  run  against  the  respon- 
ents  from  the  date  of  the  royal  assent. 

T.  N.  Phelan,  K.C.,  for  the  plaintiffs,  respondents,  argued  that 
something  more  than  a mere  matter  of  procedure  was  involved  here, 
as  to  hold  that  the  provision  was  retrospective  would  be  to  deprive 
the  plaintiffs  of  their  vested  right  of  action:  Colonial  Sugar  Re- 

fining Co.  Y.  Irving,  [1905]  A.C.  369,  372,  referred  to  in  Upper 
Canada  College  v.  Smith,  61  Can.  S.C.R.,  by  Duff,  J.,  at  p.  425,  and 
by  Anglin,  J.,  at  p.  445;  In  re  Roden  and  City  of  Toronto  (1898), 
25  A.R.  12;  the  Interpretation  Act,  R.S.O.  1914,  ch.  1,  sec.  14; 
Craies  on  Statute-Law,  3rd  ed.,  p.  188. 

W.  D.  M.  Shorey,  for  the  defendant  Murray. 

November  7.  Latchfokd,  C.J.  : — These  are  appeals  by  the  de- 
fendants Parkdale  Motors  Limited  from  the  judgment  of  Logie,  J., 
of  the  13th  June,  1924,  awarding  the  several  plaintiffs  damages  for 
injuries  caused  by  a motor  accident. 

The  only  question  involved  is,  whether  the  Highway  Traffic 
Act,  1923,  13  & 14  Geo.  V.  ch.  48,  prevented  recovery,  the  actions 
not  having  been  brought  within  the  six  months^  period  prescribed 
by  that  section. 

I cannot  usefully  add  anything  to  what  has  been  said  by  the 
learned,  trial  Judge,  who  felt  bound  by  the  decision  in  Upper 
Canada  College  v.  Smith,  61  Can.  S.C.R.  413 ; and,  for  the  reasons 
stated  by  him,  think  the  appeals  should  be  dismissed. 
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As  requested  by  counsel  for  the  appellants,  leave  is  granted 
them  to  appeal  to  the  Supreme  Court  of  Canada  should  they  be  so 
advised. 

Middleton  and  Cede,  JJ.A.,  agreed  with  Latchfokd^  C.J. 

Hasten,  J.A.  : — In  this  case  I agree  with  the  judgment  pro- 
posed by  my  Lord.  But  for  the  judgment  of  the- Supreme  Court 
of  Canada  in  Upper  Canada  College  v.  Smith,  I should  have 
arrived  at  an  opposite  conclusion.  It  may  be  that  the  present 
case  is  to  be  distinguished  on  its  facts  from  Upper  Canada  Collegt 
V.  Smith;  but,  in  view  of  the  wide  application  of  the  general  prin- 
ciple enunciated  in  that  case  and  the  strong  general  expressions 
employed  by  the  Court,  I find  myself  unable  to  draw  an  effective 
distinction.  If  it  exists,  it  can  best  be  drawn  by  the  Supreme 
Court. 

Appeal  dismissed. 


[APPELLATE  DIVISION.] 

Rex  v.  Goodeeham  & Woets  Ltd. 

Ontario  Temperance  Act — Sale  of  Intoxicating  Liquor  T)y  Distiller  in 
Ontario  to  Resident  of  Ontario  Doing  Business  in  Foreign  Country 
—Sutsales  to  Persons  in  Foreign  Country — Sale  for  Importation — 
Bond  Fide  Transaction  in  Liquor — Sec,  139  of  the  Act. 

A sale  of  intoxicating  liquor  by  the  defendants,  duly  licensed  distillers 
in  Ontario,  to  one  B.,  whose  home  was  in  Ontario,  but  who  ordered 
the  liquor  from  a city  in  New  York  State,  where  he  had  an  office  and 
did  business,  and  a delivery  of  the  liquor  at  the  defendants’  distillery 
to  one  R.,  who  was  to  transport  it  to  the  Canadian  border  and  deliver 
it  there  to  persons  who  were  to  take  it  across  the  border  and  deliver 
it  to  subpurchasers  from  B.,  were  held  (Hodgins,  J.A.,  dissenting),  to 
amount  to  a “ hond  fide  transaction  in  liquor  boiween  a person  in 

the  Province  of  Ontario  and  a person  in  a foreign  country,” 

. within  the  meaning  of  sec.  139  of  the  Ontario  Temperance  Act,  and 
the  fact  that  B.  gave  a portion  of  his  profits  to  other  persons  in  On- 
tario did  not  make  them  part  owners  of  the  liquor. 

Per  Hodgins,  J.A.: — A want  of  dona  fides  was  deducible  from  the  facts. 
The  delivery  had  no  relation  to  the  original  transaction,  which  alone 
was  protected,  but  was  referable  to  subsales  to  persons  to  whom  the 
liquor,  when  handed  over  at  the  distillery,  was  not  consigned  nor 
addressed. 

An  appeal  by  the  Attorney-General  for  Ontario  from  an  order 
of  O’Connell,  Jun.Co.C.J.,  quashing  the  conviction  of  the  de- 
fendant company,  mad-e  by  the  Police  Magistrate  for  the  County 
of  York,  for  selling  intoxicating  liquor  contrary  to  the  provisions 
of  the  Ontario  Temperance  Act. 
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The  defendant  company  carried  on  the  authorised  business  of 
manufacturing  and  exporting  whisky;  and  the  complaint  was 
that  a certain  sale  of  whisky  made  by  the  company  to  one  Bromfield 
and  the  delivery  of  the  subject  of  the  sale  to  one  Richards  were 
illegal. 


1924. 


Rex 

V. 

Gooderham 
& Worts, 
Ltd. 


September  18  and  19.  The  appeal  was  heard  by  MunocK, 
C.J.O.,  Magee,  Hodgins,  Feeguson,  and  Smith,  JJ.A. 

T.  N.  Phelan,  K.C.,  for  the  appellant,  said  that  the  defend- 
ant company’s  contention  was  that  the  transaction  in  question  was 
a sale  to  a person  in  New  York  State  within  sec.  139  of  the  Ontario 
Temperance  Act,  and  so  was  under  the  protecting  clause  of  that 
section,  whereas  the  Crown  contended  that  it  was  really  a sale  to  a 
partnership  in  Ontario.  It  was  all  a question  of  fact.  There  was 
no  Iona  fides  in  the  transaction;  it  was  only  a colourable  one.  The 
syndicate  or  partnership  to  whom  the  liquor  was  sold  was  not  in  a 
foreign  country.  The  contract  was  made  in  this  Province.  Sec- 
tion 139  must  refer  to  a sale  in  a foreign  country.  A sale  to  a 
person  in  a foreign  country  made  in  this  country  would  be  contrary 
to  the  Act.  The  sale  was  in  fact  to  persons  in  this  country. 

James  Haverson,  K.C.,  for  the  defendant  company,  respondent, 
argued  that  the  sale  was  a bond  fide  one  to  a person  in  a foreign 
country,  and  so  was  within  the  protection  of  the  Act.  The  liquor 
was  not  delivered  to  Richards  for  consumption  in  Ontario,  but  for 
export  to  the  United  States.  The  fact  that  Bromfield  resided  in 
Ontario  made  no  difference  in  regard  to  the  validity  of  the  trans- 
action. If  there  was  a syndicate,  it  bad  the  right  to  send  an  agent 
to  the  United  States  to  carry  on  business  for  it : Pattison  v.  Mills 
(1828),  1 Dow  & Cl.  342,  at  p.  363.  The  County  Court  Judge  and 
this  Court  were  in  as  good  a position  to  deal  with  the  case  as  the 
magistrate  was. 

November  11.  Mulock,  C.J.O.  : — This  is  an  appeal  by  the 
Attorney- General  for  Ontario  from  the  judgment  of  his  Honour 
Judge  O’Connell,  Judge  of  the  County  Court  of  the  County  of 
York,  setting  aside  the  order  of  the  Police  Magistrate  for  the 
County  of  York,  convicting  the  defendant  company  of  the  offence 
of  selling  liquor  contrary  to  the  provisions  of  the  Ontario  Temper- 
ance Act.  The  defendant  company,  duly  thereunto  authorised, 
was  carrying  on,  in  the  city  of  Toronto,  the  business  of  manu- 
facturing and  exporting  whisky,  and  on  the  3rd  March,  1922, 
delivered  to  one  .Richards^  at  the  distillery  in  Toronto,  15  cases 
of  whisky  for  export  to  the  city  of  Niagara  Falls,  in  the  State  of 
New  York,  one  of  the  United  States  of  America,  the  delivery  of 
the  whisky  to  Richards  being  accompanied  by  the  appropriate 
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App.  iDiy.  shipping  and  export  papers.  The  whisky  having  been  loaded 
19,24.  upon  Richards’s  car,  he  removed  it  from  the  distillery,  intending 
to  take  the  whisky  to  the  Niagara  frontier  to  b_e  handed  over 
V.  to  persons  who  were  to  convey  it  into  the  State  of  New  York, 
but  it  was  seized  en  route  by  the  authorities,  - and  an  information 
I/TD.  ’ was  laid  against  the  defendant  company  charging  it  with  the 
]\Iui^k  offence  of  selling  liquor  contrary  to  the  provisions  of  the  Ontario 
C.J.O.’  Temperance  Act.  Cbunsel  for  the  defendant  company  contended 
that,  by  reason  of  the  provisions  of  sec.  139  of  the  Act,  the  trans- 
action in  question  was  lawful.  It,  therefore,  is  necessary  to  see 
whether  the  facts  entitle  the  defendant  company  to  the  protection 
afforded  by  that  section,  which  is  as  follows : — • 

While  this  Act  is  intended  to  prohibit  and  shall  prohibit 
transactions  in  liquor  which  take  place  wholly  within  the  Province 
of  Ontario,  except  under  license  or  as  otherwise  specially  provided 
by  this  Act,  and  to  restrict  the  consumption  of  liquor  within  the 
limits  of  the  Province  of  Ontario,  it  shall  not  affect  and  is  not 
intended  to  affect  hond  fide  transactions  in  liquor  between  a person 
in  the  Province  of  Ontario  and  a person  in  another  Province,  or 
in  a foreign  country^  and  the  provisions  of  this  Act  shall  be  con- 
strued accordingly.” 

This  section  declares  the  object  of  the  Act.  to  be  twofold,  viz., 
(a)  to  prohibit  transactions  in  liquor  which  take  place  wholly 
within  the  Province  of  Ontario  except  as  otherwise  provided  by 
the  Act,  and  (b)  to  restrict  the  consumption  of  liquor  within  the 
limits  of  the  Province  of  Ontario,  and  ex  abundanti  the  section 
proceeds  to  state  that  the  Act  shall  not  affect  a bond  fide  trans- 
action in  liquor  between  a person  in  Ontario  and  a person  in  a 
foreign  country.  In  other  words,  a transaction  in  liquor  between 
a person  in  Ontario  and  a person  in  a foreign  country,  the  real 
object  of  which  transaction  is  the  exportation  of  liquor  to  such 
foreign  country  for  consumption  outside  of  Ontario,  is  a bond  fide 
transaction,  and,  therefore,  not  prohibited  by  the  Act.  Are  there 
present  here  these  two  statutory  requirements  in  order  that  the 
transaction  be  bond  fide  within  the  meaning  of  the  section  ? 

There  is  no  conflict  of  evidence,  and  this  Court  is  in  as  good  a 
position  as  was  the  learned  magistrate  to  give  to  the  transaction 
its  correct  legal  character.  Summarised,  the  facts  are  as  follows: — 

: One  W.  J.  Bromfield,  a resident  of  Toronto  and  former 

employee  of  the  defendant  company,  left  the  company’s  service 
y in  the  month  of  May,  1921,  and  shortly  thereafter  proceeded  to 

y the  city  of  Montreal,  where  he  established  himself  in  the  business 

of  selling  liquor  to  residents  of  Ontario.  Before  going  to  Montreal, 
f- ' he  had,  through  the  influence  of  one  George  Hardy,  and  Lionel 

'■ 
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Sinclair,  a shipper  in  the  defendant  company’s  service,  made 
arrangements  with  the  defendant  company  to  supply  him  with 
liquor  for  the  purposes  of  his  Ontario  business.  It  was  to  be  sold 
to  and  paid  for  by  Bromfield,  and  to  be  delivered  according  to 
his  instructions  to  purchasers  from  him  in  Ontario.  After  carrying 
on  this  business  for  some  little  time  in  Montreal,  Bromfield  changed 
his  place  of  business  to  Niagara  Falls,  in  the  State  of  New  York. 
His  method  of  doing  business  there  was  to  sell  liquor  to  customers 
in  that  State,  they  paying  him  therefor  in  cash,  and  receiving  from 
him  orders  on  the  defendant  company  for  the  liquor  thus  sold 
them.  Upon  making  any  such  sale,  Bromfield  instructed  the 
company  to  fill  his  order  in  favour  of  his  purchasers.  He  had 
deposited  cash  of  his  own  with  the  company,  and  throughout  the 
whole  of  his  business  connection  with  it,  both  in  Montreal  and  in 
Niagara  Falls,  had  a substantial  cash-deposit  or  established  credit 
with  the  defendant  company,  and  whenever  it  filled  an  order  from 
• him  the  company  charged  the  amount  of  the  purchase  against  his 
deposit  with  it  or  against  his  account. 

Now,  as  to  the  15  cases  in  question^  it  appears  that  on  the  23rd 
January,  1922,  Bromfield,  in  the  said  city  of  Niagara  Falls,  sold 
to  one  Mills,  of  the  city  of  La  Salle,  N.Y.,  15  cases  of  whisky  for 
the  sum  of  $525 ; that  Mills  paid  Bromfield  the  $525,  and  desired 
the  whisky  to  be  shipped  to  five  different  persons  at  Niagara  Falls, 
three  cases  to  each  person,  and  Bromfield  gave  him  an  order  on 
the  defendant  company  for  the  15  cases  to  be  shipped  to  the  five 
persons  named,  the  same  to  be  delivered  to  the  bearer  of  the  order ; 
and,  on  the  27th  January,  Bromfield  wrote  the  defendant  company 
advising  them  of  the  sale.  Owing  to  the  quantity  of  floating  ice 
in  the  Niagara  river,  navigation  was  interrupted,  and  Mills  delayed 
until  March  in  having  the  order  presented  to  the  defendant  com- 
pany. Then  it  was  entrusted  to  Richards,  who,  on  the  3rd  March, 
presented  it  to  the  defendant  company,  and  received  the  liquor  in 
question  with  the  result  above  stated. 

The  evidence  clearly  shews  that  the  liquor  was  not  delivered 
to  Richards  for  consumption  in  Ontario,  but  for  export  to  the 
United  States.  That  such  was  its  intended  destination  was  practi- 
cally conceded  by  the  appellant’s  counsel,  it  not  having  been  con- 
tended before  us,  or  even  suggested,  that  it  was  delivered  by  the 
defendant  company  to  Richards  for  consumption  in  Ontario; 
neither  has  the  magistrate  found  that  the  liquor  was  intended  to 
be  used  in  Ontario.  It  is  absolutely  clear  from  the  evidence  that 
the  transaction  in  question  was  between  the  defendant  company 
anff^a  person”  (Bromfield,  who  was  at  the  time  of  the  trans- 
action) "Un  a foreign  country.”  The  circumstance  that  Bromfield 
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resides  in  Ontario  has  no  bearing  npon  the  validity  of  the  trans- 
action. A manufacturer  of  liquor  in  Ontario  may  enter  into  a 
transaction  with  any  resident  of  Ontario  who  at  the  time  of  the 
transaction  is  in  a foreign  country,  and  if  the  real  and  only 
object  of  the  transaction  is  the  export  of  liquor  to  such  foreign 
country  for  consumption  abroad,  such  manufacturer  is  guilty  of 
no  infringement  of  the  Ontario  Temperance  Act. 

Such  was  the  position  of  the  defendant  company  in  respect  of 
the  impeached  transaction,  which,  in  my  opinion,  was  a bond  fide 
one,  and,  therefore,  infringed  no  provision  of  the  Ontario  Tem- 
perance Act;  and  this  appeal  should  be  dismissed  with  costs. 


Magee^  J.A.  : — I agree  with  the  reasons  and  conclusions  of  my 
Lord  the  Chief  Justice.  Bromfield  was  the  real  purchaser  of  the 
liquor  and  sent  the  order  from  New  York  State  for  its  delivery 
for  transport  to  New  York  State.  The  fact  that  he  gave  to 
others  resident  in  Toronto  a proportion  of  his  profits  did  not  make 
them,  on  the  evidence,  part  owners  of  the  liquor.  The  property 
in  it  vested  in  him  or  his  vendees,  and  he  was  not  less  a person  in 
a foreign  country  when  he  ordered  the  goods  to  be  sent  to  the 
order  of  his  subpurchaser  in  that  country  than  a person  domiciled 
and  permanently  resident  there.  Neither  the  spirit  nor  the  letter 
of  the  statute  has,  in  my  view,  been  broken. 

. / 

Feeguson  and  Smith,  JJ.A.,  also  agreed  with  Mulock,  C.J.O. 


Hodgins,  J.A. : — Section  139  expressly  excepts  from  the  oper- 
ation of  the  Ontario  Temperance  Act  '''  bond  fide  transactions  in 
liquor,”  provided  they  are  between  a person  in  the  Province  of 
Ontario  and  a person  ...  in  a foreign  country.”  This  is 

because  of  the  conflict  of  jurisdictions  on  this  subject.  Now 
transactions  in  liquor  ” is  a comprehensive  expression,  and,  where 
it  takes  tfie  form  of  a sale  and  purchase,  includes  the  making  of 
the  contract,  payment,  delivery,  and  acceptance  of  the  goods,  and 
consequently  their  transit  to  their  lawful  destination.  The  offence 
in  this  case  is  based  on  the  sale  having  been  illusory  or  not  bond 
-fide  within  sec.  139. 

This  case,  therefore,  resolves  itself  into  a question  of  fact,  from 
which  bona  fides  or  the  want  of  it  must  be  deduced. 

The  details  which  the  evidence  discloses  are  somewhat  unusual. 
Gooderham  & Worts  Ltd.  was  a manufacturer  of  liquor  in  Toronto, 
and  had  the  right,  under  sec.  45,  to  sell  from  its  factory.  But 
the  conditions  are  stated  in  sec.  139,  namely,  a bond  fide  trans- 
action in  liquor  between  some  one  in  Ontario  and  a person  in  a 
foreign  country.  Bromfield,  a former  employee,  is  said  to  be  the 
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purchaser  from  Gooderham  & Worts  Ltd.  of  the  15  cases  of  liquor 
in  question.  He  had  his  permanent  home  with  his  family  in 
Toronto,  and  was,  as  he  says,  temporarily  absent  through  the  week 
at  Niagara  Falls  (N.Y.),  where  he  had  a desk  in  a cigar  store  as 
his  office.”  From  there,  during  these  absences,  he  sent  orders 
to  Gooderham  & Worts  Ltd.  for  liquor.  His  position  is  thus 
described  by  counsel  for  Gooderham  & Worts  Ltd.  in  this  case: 
“ A man  named  Bromfield  carrying  on  business  there  ” (Niagara 
Falls,  N.Y.)  actually  chosen  by  the  distillery  to  be  their  pur- 
chaser in  a foreign  country.  The  reason  is  given  . . . because 
they  wished  to  secure  the  transit  of  the  liquor  outside  of  this 
Province.  They  chose  him  for  that  very  purpose.  They  put  him 
there.  He  had  .an  office  where  his  orders  were  taken;  he  had  a 
post  office  box  where  his  mail  was  taken,  and  he  does  not  require 
to  be  an  American  citizen.” 

The  order  for  the  15  cases  is  dated  the  25th  January,  1922, 
and  was  the  outcome  of  a sale  to  one  Mills  by  Bromfield  in  Niagara 
Falls  (N.Y.),  at  $35  per  case.  But  delivery  is  afterwards  directed 
to  be  made  to  5 persons  (3  cases  to  each)  in  these  words 

"'Jan.  25,  1922, 

"Niagara  Falls,  N.Y. 

" Gooderham  & Worts, 

" Toronto, 

" Please  deliver  to  bearer  15  cases  special  addressed 
" Frank  Nicholson,  3 cases, 

"W.  H.  Simmons,  3 cases, 

" Ed.  Welch,  3 cases, 

""  Matthew  Welsh,  3 cases, 

" F.  W.  Newell,  3 cases, 

(Sgd.)  "W.  J.  Bromfield.” 

It  will  be  noted  that  there  is  no  direction  to  deliver  at  Niagara 
Falls,  N.Y.,  and  the  persons  named  are  sworn  by  Mills  not  to  be 
genuine  purchasers  from  him,  and  they  never  bought  from  Brom- 
field. Mills  deposes  that  he  had  never  consulted  them,  and  had 
had  no  authority  to  use  their  names.  One  of  the  exhibits  contains 
written  disclaimers  of  his  authority  from  each  of  these  men. 
Mills,  in  March,  employed  a carter  named  Cox,  of  St.  Catharines, 
to  go  to  Toronto  and  get  these  cases.  Cox  sends  an  employee 
(Eichards),  who  presents  the  order  from  Bromfield  which  I have 
quoted. 

On  gettipg  the  15  cases,  Eichards  takes  them  away  on  a truck. 
He  was  to  deliver  them  at  some  point  on  the  Canadian  shore  of 
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the  Niagara  river,  not  to  the  addressees,  and  not  in  Niagara  Falls, 
N.Y.,  but  to  Mills,  who  would  be  waiting  for  them  in  a row-boat 
on  the  Canadian  side. 

Payment  was  made  to  Gooderham  & Worts  Ltd.,  by  cheque 
for  $390,  from  a bank- account  kept  in  Toronto  in  the  name  of 
Bromfield,  Sinclair,  & Hardy. 

The  resale  price  to  Mills  was  $35,  shewing  a profit  of  $135, 
and  this  is  only  one  item  of  a business  of  this  kind  stated  by  the 
manager  of  Gooderham  & Worts  Ltd.  to  amount  to  $2,000  a day, 
not  all,  however,  due  to  Bromfield^s  orders. 

It  seems  odd,  but  it  is  proved  and  not  denied,  that  the  manager 
of  this  distillery,  E.  D.  Gooderham,  his  relative,  Lees  Gooderham, 
Sinclair,  their  shipper.  Hardy,  an  outsider  with  infiuence,  and 
Bromfield,  shared  in  the  profits  of  all  contracts  made  in  this  way 
through  or  by. Bromfield,  one-fifth  to  each.  Sinclair’s  one-fifth 
share  is  sworn  to  have  amounted  to  $3,000. 

The  magistrate,  who  saw  and  heard  the  witnesses,  convicted 
the  defendants.  The  learned  County  Court  Judge  reversed  this. 

Assuming  everything  else  to  have  been  regular,  the  conclusion  I 
draw  is  that  the  expression  hond  fide  transactions  in  liquor  ” con- 
templates, as  part  of  these  transactions,  something  different  from 
a delivery  in  Ontario,  either  pursuant  to  an  order  from  Bromfield 
to  deliver  the  liquor  to  bearer,”  who  may  be  anybody,  a boot- 
legger or  friend,  without  any  responsibility  for  its  destination,  and 
different  from  a delivery,  to  an  agent,  not  of  Bromfield,  the  pur- 
chaser of  the  liquor  from  the  distillery,  but  to  a carter,  employed 
by  a subpurchaser  who  is  a stranger  to  the  original  transaction, 
and  whose  instructions  to  the  carter  were  to  receive  the  liquor  and 
deliver  it,  not  into  the  foreign  country,  but  to  his  employer,  some- 
where on  the  banks  of  the  Niagara  river,  in  Ontario. 

My  view  is  that  the  statute  was  not  intended  to  cover  a trans- 
action carried  out  as  this  was,  and  that  the  conviction  was  properly 
made.  If  the  delivery  had  been  to  a common  carrier  for  real 
consignees  in  a foreign  country,  no  exception  could  be  taken  to  it. 
My  difficulty  is  that  the  delivery  has  no  relation  to  the  original 
transaction,  which  alone  is  protected,  but  is  referable  to  a subsale 
to  a person  to  whom  the  liquor,  when  handed  over,  was  not  con- 
signed nor  addressed. 


Appeal  dismissed  (HoDGms^  J.A.,  dissenting). 
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[APPELLATE  DIVISION.] 

Re  Gutheie. 

Will — Construction — Residuary  Gift  to  Daughters  as  a Class — Death  of 
one  in  Lifetime  of  Testator — Whether  Children  Entitled  to  Mother’s 
Share — Wills  Act,  sec.  37  (9  Geo.  V.  ch.  2'5,  sec.  15) — Application  of 
— Devise  of  Land  to  Daughter — Sale  and  Conveyance  after  Execu- 
tion of  Will — Whether  Daughter  Entitled  to  Proceeds — Wills  Act, 
sec.  26. 

The  testator  devised  land  to  his  daughter  L.,  and  devised  and  be- 
queathed all  the  residue  of  his  estate  to  his  daughters  (not  naming 
them)  other  than  L.  to  be  divided  equally  among  them  share  and 
share  alike.  The  testator  had  six  daughters,  of  whom  five,  L.  being 
one,  survived  him.  One  daughter,  C.,  a widow,  died  in  his  lifetime, 
leaving  three  children.  After  the  execution  of  his  will,  the  testator 
sold  and  conveyed  the  land  which  he  had  devised  to  L.,  taking  back 
a mortgage  as  part  of  the  consideration-money.  That  mortgage  was 
in  the  hands  of  his  executor  as  part  of  his  estate:^ — 

Held,  that  the  children  of  C.  were  not  entitled  to  any  share  or  interest 
in  the  residue:  sec.  37  of  the  Wills  Act  (re-enacted  with  amendments 
in  1919  by  9 Geo.  V.  ch.  25,  sec.  15)  does  not  apply  to  a gift  to  a class 
such  as  this  was. 

This  is  established  by  English  authorities  trom^Olney  v.  Bates  (1855), 
3 Drew.  319,  to  Di  re  Harvey’s  Estate,  [1893]  1 Ch.  567,  followed  in 
Ontario  by  decisions  such  as  in  Re  Cerswell  (1923),  54  O.L.R.  162, 
which  are  approved. 

Per  Smith,  J.A.: — The  distinction,  founded  on  the  law  of  lapse,  between 
a gift  to  all  the  testator’s  children,  naming  them,  and  one  to  all  his 
children  without  naming  them,  pointed  out. 

Held,  by  Lennox,  J.,  that  L.,  being  specially  excluded,  could  not  parti- 
cipate in  the  residue  of  the  estate,  which  included  the  proceeds  of 
the  sale  of  land  devised  to  her,  nor  was  she  entitled  to  those  proceeds 
in  lieu  of  the  land,  even  with  the  aid  of  sec.  26  of  the  Wills  Act. 
Review  of  the  authorities. 

Church  V.  Hill,  [1923]  S.C.R.  642,  specially  referred  to. 

Motion  by  the  executor  of  the  will  of  Richard  Guthrie, 
deceased,  for  an  order  determining  two  questions  arising  in  the 
course  of  the  administration  of  his  estate,  in  regard  to  the  meaning 
of  the  will. 

June  23.  The  motion  was  heard  by  Lennox,  J.,  in  the 
Weekly  Court,  Toronto. 

Gideon  Grants  K.C.,  for  the  executor. 

Fraser  Grant,  for  Louise  Guthrie. 

D.  P.  Munro,  for  the  children  of  Catherine  Rebecca  Thompson. 

Lyle  Ramsey,  for  the  Official  Guardian,  representing  infants. 

D.  BurTce  Simpson,  K.C.,  for  the  Trusts  and  Guarantee  Com- 
pany. 

June  27.  Lennox,  J. : — The  testator  died  on  the  16th 
January,  1924.  His  will  is  dated  the  29th  March,  1916.  Its 
material  provisions  are  as  follows : — 
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Lennox,  J.  “ 2.  I give  devise  and  bequeath  my  property  known  as  No.  39 
2994  Abbott  avenue,  Toronto,  to  my  daughter  Louise  Guthrie  of 
Toronto,  spinster,  for  her  own  use  absolutely  forever. 

Guthrie.  residue  of  my  estate  I give  devise  and 

bequeath  to  my  daughters  other  than  the  said  Louise  Guthrie  to 
be  divided  equally  among  them  share  and  share  alike.’^ 

There  were  born  to  the  testator  in  his  lifetime,  including 
Louise  (Mary  Louise)  Guthrie,  above-named,  six  daughters,  of 
whom  five  survived  him.  One  daughter,  Catherine  Rebecca 
Thompson,  a widow,  died  in  the  lifetime  of  the  testator,  intestate, 
leaving  her  surviving  three  children,  all  of  whom  are  still  living 
and  all  of  the  full  age  of  21  years.  Letters  of  administration  of 
Catherine  Rebecca  Thompson’s  estate  have  not  been  taken  out. 

The  testator,  subsequent  to  the  making  of  his  will  and  prior  to 
his  death,  sold  and  conveyed  his  property  known  as  number  39 
Abbott  avenue,  Toronto,  to  one  James  Daly. 

I do  not  find  it  so  stated  in  the  affidavits  or  papers  filed,  but 
it  was  stated  upon  the  argument,  and  appeared  to  be  common 
ground,  that  the  testator  took  back  a mortgage,  as  the  consideration- 
money  or  part  of  the  consideratioii-money  for  the  conveyance  to 
Daly,  and  that  this  mortgage  is  in  the  hands  of  the  executor,  as 
part  of  the  estate  of  the  testator,  to  be  administered  as  the  law 
directs. 

I am  asked: — 

1.  Whether,  upon  the  true  construction  of  the  will  of  the  said 
Richard  Guthrie,  deceased,  the  children  of  Catherine  Rebecca 
Thompson,  a deceased  daughter  of  the  testator,  are  entitled  to  any 
share  or  interest  thereunder. 

2,  Whether,  upon  the  true  construction  of  the  said  will,  Louise 
Guthrie,  a surviving  daughter  of  the  testator,  is  entitled  to  any 
share  or  interest  thereunder. 

The  first'  question  was  not  argued,  and  I do  not  see  how  any 
doubt  can  arise  upon  this  point.  An  explicit  answer  is  to  be  found 
in  sec.  37  of  the  Wills  Act,  R.S.O.  1914,  ch.  120.  Catherine 
Rebecca  Thompson  was  a daughter  (“a  child”)  of  the  testator, 
and  this  daughter,  ■ in  common  and  equally  with  four  other 
daughters,  shares  in  the  residuary  estate.  If  the  devise  to  Louise 
Guthrie  is  ineffective,  the  rest  and  residue  ” means  the  whole 
estate  of  the  testator  in  the  condition  in  which  it  was  at  the  time 
of  his  death;  if  it  is  effective,  these  children  together  take  their 
mother’s  share  of  the  residue,  whatever  it  may  be.  The  answer  is 
^^Yes.” 

I regret  that  it  is  so,  but  the  answer  to  the  second  question 
must  be  ^^No.”  The  residue,  as  it  turns  out,  includes  the  proceeds 
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of  the  property  which  the  testator  specifically  devised  to  Louise, 
but  she  cannot  participate  in  the  residue  of  the  estate,  as  residue, 
because  she  is  expressly  excluded.  It  is  a practical  certainty 
that  this  was  not  the  actual  intention  or  expectation  of  the  testator 
at  the  time  of  his  death,  but  it  is  the  meaning  and  intention  of 
his  will  as  he  expressed  it,  and  from  the  meaning  and  intention 
as  expressed  by  a testator,  modified,  it  may  be,  by  evidence  of  sur- 
rounding circumstances,  the  Courts  cannot,  however  harsh  or  un- 
fortunate the  result  may  be,  depart. 

And,  alluring  as  the  thought  may  be,  the  hardship  on  Louise 
Guthrie  of  getting  nothing,  when  it  may  be  that  she  was  the  chief 
object  of  the  testator’s  bounty,  cannot  be  averted  by  any  theory  of 
substitution,  proceeds,  or  substantial  equivalent;  a mortgage  back 
for  the  whole  or  the  greater  part  of  the  purchase-money  taken  and 
held  by  the  testator  at  the  time  of  his  death  would  be  a cogent 
example  of  ‘‘  substantial  equivalent  ” of  the  land  devised.  Plaus- 
ible as  these  suggestions  may  appear,  unfortunate  as  the  result 
appears  to  be,  and  notwithstanding  the  primd  facie  potency  of 
sec.  26*  of  the  AVills  Act,  1 am  of  opinion  that  Louise  Guthrie 
can  take  nothing  under  her  father’s  will.  And  she  can  take 
nothing  by  inheritance,  if,  as  I think  he  did,  her  father  died 
testate  as  to  the  whole  of  his  estate  and  effects. 

The  questions  arising  here  are  not  new.  In  the  case  of  Re 
Rods  (1901),  1 O.L.E.  7,  the  testator  devised  his  land  to  execu- 
tors in  trust  for  his  widow  during  widowhood.  Subsequently  he 
sold  the  land  and  took  back  a mortgage,  and  the  mortgage  was 
part  of  the  assets  of  the  testator.  Boyd,  C.,  held  that  the  sale  and 
conveyance  effected  a de  facto  revocation  of  the  will — referring  to 
Arnald  v.  Arnald  (1784),  1 Brq.  C.C.  401,  S.C.,  sub  nom.  Arnold 
V.  Arnold,  Dick.  645 — that,  notwithstanding  the  provision  of  sec. 
25  of  ch.  128,  E.S.O.  1897  (sec.  26  above  referred  to),  to  the 
effect  that  no  subsequent  dealing  with  property  comprised  in  a will 
(except  an  act  by  which  the  will  is  revoked)  shall  prevent  the 
operation  of  the  will  with  respect  to  any  interest  the  testator 
retained  at  the  time  of  his  death,  the  provision  for  the  wife  in 
respect  of  the  land  wholly  failed;  and  that,  on  the  authority  of 
Manton  v.  Tahois  (1885),  30  Ch.D.  92,  Farrar  v.  Winterton 
(1842),  5 Beav.  1,  and  In  re  Bagofs  Settlement  (1862),  31 
L.J.  Ch.  772,  the  devisee  cannot  claim  the  proceeds  ; or,  putting 

* 26.  No  conveyance  or  other  act  made  or  done  subsequently  to  the 
execution  of  a will,  of  or  relating  to  any  real  estate  or  personal  estate 
therein  comprised,  except  an  act  by  which  such  will  is  revoked  as  afore- 
said, shall  prevent  the  operation  of  the  will  with  respect  to  such  estate, 
or  interest  in  such  real  estate  or  personal  estate,  as  the  testator  had 
power  to  dispose  of  by  will  at  the  time  of  his  death. 
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, it  in  another  way,  as  was  said  in  Arnold  v.  Arnold,  Dick,  at  p. 
646,  it  was  clear  that  the  money  arising  from  the  real  estate 
devised  by  the  testatrix,  and  afterwards  sold  by  her,  made  part 
of  her  general  personal  estate.^’ 

Re  Rods  was  followed  by  Riddell,  J.,  in  Re  Atkins  (1912), 
3 O.W.N.  665,  21  O.W.R.  238;  and  in  Re  Snetsinger  (1912), 
3 O.W.N.  1569,  22  O.W.R.  738,  it  was  held  that  a devise  of  the 
whole  of  the  testator^s  real  estate  did  not  give  the  devisee  a right 
to  the  purchase-money  of  real  estate  which  the  testator  had  con- 
tracted to  sell  before  the  making  of  the  will,  even  as  to  payments 
overdue.  Re  Beckenham  (1913^),  5 O.W.N.  607,  is  another  de- 
cision of  Boydj  C,,  differing  only  upon  the  facts  from  Re  Rods 
and  Re  Atkins.  In  Re  Beckenham  the  testator  entered  into  a 
contract  to  sell  after  the  making  of  his  will  and  died  five  days 
later,  and  before  the  time  fixed  for  completing  the  sale,  giving 
possession,  or  payment  of  any  part  of  the  purchase-money.  It 
was  held  that  the  testator  by  his  act  converted  the  land  into  per- 
sonalty. 

Re  Rarrett  (1914),  5 O.W.N.  805,  in  so  far  as  it  touches  the 
decision  of  this  case,  is  practically  identical  as  to  facts.  The 
devise  was  followed  by  a sale  of  the  houses  devised.  Middleton,  J., 
put  the  matter  very  concisely  where  he  said : After  the  date  of 

his  will,  he  sold  these  houses,  taking  back  from  the  purchaser  a 
mortgage  to  secure  part  of  the  purchase-money.  The  daughters, 
of  course,  cannot  now  have  the  houses,  but  they  claim  to  be  en- 
titled to  the  mortgage.  I do  not  think  they  can  succeed  in  this. 
The  sale  of  the  property  amounted  to  a conversion.  The  mortgage 
is  personalty,  and  must  be  dealt  with  accordingly.^^ 

In  addition  to  a reference  to  Re  Rods,  the  learned  Judge  adds 
the  important  and  pertinent  case  of  In  re  Clowes,  [1893]  1 Oh. 
214,  a decision  of  the  Court  of  Appeal. 

Church  V.  Hill,  \_1923~\  S.C.R.  642,  appears  to  set  the  question 
at  rest  in  this  country,  upon  the  lines  followed  in  the  English 
decisions  already  referred  to  and  in  Gale  v.  Gale  (1856),  21  Beav. 
349,  and  Beddington  v.  Baumann,  [1903]  A.C.  13. 

I cannot  adjust  the  costs,  I think,  upon  the  principle  that  the 
point  is  new;  but,  as  the  testator’s  own  act  was  the  cause  of  the 
trouble,  costs  of  all  parties  shauld  be  paid  out  of  the  estate,  and  to 
the  executor  upon  a solicitor  and  client  basis. 

Judgment  accordingly. 

The  executor  appealed  from  the  judgment  of  Lsisnsrox,  J., 
upon  the  first  question. 

September  23.  The  appeal  was  heard  by  Mulock,  C.J.O., 
Magee,  Hodgins,  Eekgusox,  and  Smith,  JJ.A. 
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Grant,  K.C.,  for  the  appellant,  argued  that  sec.  37  of  the  Wills 
Act  did  not  apply  to  gifts  to  a class,  and  that  consequently,  under 
the  wording  of  the  will  in  question,  the  children  of  Catherine 
Eebecca  Thompson,  a deceased  daughter  of  the  testator,  were  not 
entitled  to  any  share  in  the  estate.  The  authorities  cited  are  set 
forth  in  the  judgment  of  Feegusok,  J.A.,  infra. 

No  one  appeared  for  the  children  of  Catherine  Eebecca 
Thompson,  respondents. 

Simpson,  K.C.,  for  the  Trusts  and  Guarantee  Company. 

Fraser  Grant,  for  Louise  Guthrie. 

Ramsey,  for  the  Official  Guardian,  representing  infants, 
pointed  out  that  prior  to  the  1919  amendment,  sec.  37  of  the 
Ontario  Wills  Act  was  identical  with  sec.  33  of  the  English  Act 
under  which  the  cases  cited  for  the  appellant  had  been  decided, 
and  that  the  1919  amendment  had  made  no  difference  so  far  as 
interpreting  the  present  will  Avas  concerned.  He  also  referred  to 
the  6th  edition  of  Jarman  on  Wills,  p.  449. 

November  11.  Feeguson,  J.A.  : — Appeal  by  the  executor, 
supported  by  all  parties  other  than  the  children  of  Catherine 
Eebecca  Thompson,  from  a judgment  of  Lennox,  J.,  dated  the 
27th  June,  1924,  construing  the  will  of  Eichard  Guthrie,  deceased. 

By  the  judgment  appealed  from,  the  learned  trial  Judge  de- 
clared that  the  children  of  Catherine  Eebecca  Thompson  were, 
by  virtue  of  sec.  37  of  the  Wills  Act,  entitled  to  share  per  capita 
in  the  share  which  Catherine  Eebecca  Thompson  would  have  re- 
ceived had  she  survived  the  testator.  The  will  reads  (as  set  out 
aboA^e). 

There  were  born  to  the  testator  in  his  lifetime  six  daughters, 
five  of  whom  survived  him.  One  daughter,  Catherine  Eebecca 
Thompson,  who  died  in  the  lifetime  of  the  testator,  left  her  sur- 
viving three  children,  all  of  whom  are  still  living.  The  first 
question  asked  reads: — 

1.  Whether,  upon  the  true  construction  of  the  will  of  Eichard 
Guthrie,  deceased,  the  children  of  Catherine  Eebecca  Thompson, 
a deceased  daughter  of  the  testator,  are  entitled  to  any  share  or 
interest  therein. 

The  learned  Judge  in  the  Weekly  Court  answered  this  question 
in  the  affirmative.  He  was  of  opinion  that  the  answer  was  to  be 
found  by  reading  sec.  37  of  the  Wills  Act,  E.S.O.  1914,  ch.  120, 
ae  enacted  in  1919,  by  9 Geo.  V.  ch.  25,  sec.  15,  and,  as  so 
enacted,  reading — • 

^^37.  Where  any  person,  being  a child  or  other  issue  or  the 
brother  or  sister  of  the  testator  to  whom  any  real  estate  or  personal 
estate  is  devised  or  bequeathed,  for  any  estate  or  interest  not  deter- 
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minable  at  or  before  the  death  of  such  person,  dies  in  the  lifetime 
of  the  testator  either  before  or  after  the  making  of  the  will,  leaving 
issue,  and  any  of  the  issue  of  such  person  are  living  at  the  time 
of  the  death  of  the  testator,  such  devise  or  bequest  shall  not  lapse 
but  shall  take  effect  as  if  the  death  of  such  person  had  happened 
immediately  after  the  death  of  the  testator,  unless  a contrary 
intention  appears  by  the  will.’^ 

I have  italicised  the  amendments  made  in  1919.  Prior  to 
that  date  the  section  was  in  the  same  words  as  sec.  33  of  the 
Enghsh  Wills  Act,  183-7,  4 Viet.  ch.  26. 

The  appellant  contended  that  it  was  well  established  by 
judicial  decision  in  England,  followed  in  this  country,  that  sec. 
33  of  the  Wills  Act  (English)  and  sec.  37  of  the  Wills  Act 
(Ontario)  do  not  apply  to  gifts  to  a class,  and  we  were  referred 
to  the  following  cases  and  authorities:  In  re  Harvey's  Estate, 
[1893]  1 Ch.  567;  In  re  Stansfield  (1880),  15  Ch.D.  84;  McCollum 
V.  Riddell  (1893),  23  O.R.  537;  Lazier  v.  Robertson  (1899),  30 
O.R.  517;  In  re  Sinclair  (1901),  2 O.L.R.  349,  352;  Re  Williams 
(1903),  5 O.L.R.  345;  In  re  Clark  (1904),  8 O.L.R.  599;  Re 
Bauman  (1910),  1 O.W.N.  293,  493;  Ee  Speers , 54  O.L.R. 
19;  Re  Cerswell  (1923),  54  O.L.R.  162;  Re  Hutchinson  (1923), 
24  O.W.N.  387;  Jarman  on  Wills,  6th  ed.,  p.  449. 

Counsel  informed  us  that  these  authorities  were  not  brought 
to  the  attention  of  or  discussed  before  the  learned  Judge  in  the 
Court  helow.  In  these  circumstances,  I am  not  surprised  that 
the  learned  Judge  gave  the  answer  which  he  did;  for,  if  the  matter 
had  not  been  settled  by  judicial  authority  and  I were  left  without 
argument  or  discussion  to  determine  whether  or  not  on  its  wording 
sec.  37  was  applicable,  I think  I should  have  reached  the  same 
conclusion  as  the  learned  Judge. 

However,  it  now  appears  that,  as  far  back  as  1855,  it  was 
decided  in  Olney  v.  Bates,  3 Drew.  319,  that  sec.  33  of  the  English 
Wills  Act  does  not  apply  in  the  case  of  gifts  to  a class,  and  that 
case  has  ever  since  been  followed  in  England  and  in  this  country. 

In  his  reasons  for  judgment,  in  which  he  reviews  the  authori- 
ties down  to  1893  and  discusses  the  Olney  decision,  which,  it  was 
argued,  was  founded  upon  too  strict  an  application  of  the  law 
relating  to  gifts  to  a class,  Mr.  Justice  Chitty  in  the  Harvey  case, 
[1893]  1 Ch.  at  pp.  570,  571,  says:— 

It  seems  too  late,  after  this  lapse  of  time,  for  any  Court  to 
reopen  the  question  then  apparently  settled,  and  upon  which 
many  titles  doubtless  depend.  ...  I certainly  cannot,  and  I 
ous’ht  not  to  attempt  to  impair. the  decisions,  or  to  fritter  away  the 
principles  upon  which  they  are  founded.  The  difference  between 
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a gift  to  named  individuals,  and  a gift  to  a class,  in  reference  to 
lapse,  is  firmly  estabLslied.  A gift  by  will  to  a class  is  taken,  in 
Law  and  in  Equity,  to  be  a gift,  where  it  is  immediate,  to  those 
only  who  survive  the  testator;  and,  where  it  is  not  immediate  but 
postponed,  to  be  a gift  to  those  only  who  survive  the  testator,  or 
come  into  being  before  the  period  of  distribution.  Take  gifts  to 
children : when  the  gift  is  to  a child  named,  and  he  dies  in  the 

testator's  lifetime,  it  fails  to  take  effect,  apart  from  the  33rd 
section.  The  reason  of  its  thus  lapsing  is  found  in  the  ambu- 
latory nature  of  a will,  which  does  not  come  into  operation  until 
the  testator's  death;  a deceased  person  cannot  take  under  a will, 
just  as  a deceased  person  cannot  take  under  a deed,  which  has  an 
immediate  operation.  But  where  the  gift  is  to  children  as  a 
class,  to  take  as^tenants  in  common,  a child  dying  in  the  testator's 
lifetime  was  excluded  by  the  law  as  it  stood  before  the  passing 
of  the  Wills  Act;  and,  according  to  the  decisions  already  cited, 
the  33rd  section  does  not  apply,  although  the  child  leaves  issue 
that  survives  the  testator.  The  principle  acted  upon  was,  that 
the  section  leaves  the  construction  of  these  class  gifts  unaltered; 
and  that  these  gifts  are  still  to  be  read  as  gifts  to  those  only  who 
survive,  and  not  as  gifts  to  the  possible  members  of  the  class  who 
die  in  the  testator's  lifetime ; and  that  the  gift,  in  regard  to  those 
children  who  so  die,  is  not  to  be  treated  as  a gift  to  individuals." 

Although  none  of  the  many  cases  in  our  own  Courts  reached 
the  Court  of  Appeal,  the  construction,  interpretation,  and  effect 
given  to  sec.  33  of  the  English  Wills  Act  in  the  Olney  case  has, 
I think,  become  by  judicial  decision  ingrained  in  our  law,  and, 
as  said  by  Chitty,  J.,  it  is  now  too  date  for  any  Court  to  reopen 
the  question  so  long  settled  and  upon  which  many  titles  depend. 

The  appeal  must  be  allowed;  costs  out  of  the  estate. 

Mulock,  C.J.O.,  and  Magee  and  Hodgins,  JJ.A.,  agreed  with 
Feeguson^,  J.A. 

Smith,  J.A. : — The  facts  are  set  out  and  the  authorities  fully 
discussed  in  the  judgment  of  my  brother  Ferguson,  with  which  I 
agree.  In  addition,  I wish  to  point  out  the  very  material  differ- 
ence that  a very  slight  difference  in  the  wording  of  a will  may 
make  under  the  rule  thus  established.  If  a testator  by  his  will 
makes  a gift  to  all  his  children,  naming  them,  and  some  of  them 
die  in  his  lifetime,  leaving  children  who  survive  the  testator,  the 
share  that  those  so . dying  would  have  taken  had  they  survived 
goes  to  their  representatives  under  sec.  37  of  the  Wills  Act;  but, 
if  the  gift  is  to  all  his  children  without  naming  them,  all  goes 
to  the  children  of  the  testator  who  survive  him,  and  the  above 
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section  of  the  Wills  Act  does  not  apply.  The  distinction  is 
founded  on  the' law  of  lapse.  In  the  former  case  there  is  a gift 
to  the  individual  children  by  name,  and  there  is  a lapse  as  to 
children  dying  in  the  testator^s  lifetime,  whereas  in  the  latter  case, 
as  the  will  speaks  from  the  death  of  the  testator,  the  gift  is  to 
those  of  the  class  only  who  survive  him^  so  that  there  is  no  lapse, 
because  there  was  no  gift  whatever  to  the  children  dying  in  his 
lifetime.  In  the  Harvey  case,  [1893]  1 Oh.  567,  Chitty,  J.,  refers 
to  doubts  that  may  have  arisen  as  to  the  correctness  of  the  rule 
laid  down  in  Olney  v.  Bates,  3 Drew  319,  and  subsequent  cases 
which  he  follows,  and  he  agrees  with  Jarman  that  it  greatly  nar- 
rows the  practical  operation  of  sec.  33  of  the  Wills  Act,  but  con- 
siders it  too  late  then  to  reopen  the  question.  It  will  be  seen 
that  the  rule  rests  on  the  technical  rules  of  law, relating  to  gifts 
to  a class,  and  has  nothing  to  do  with  the  probable  intentions  of 
the  testator.  The  ordinary  testator  would  probably  be  surprised 
to  learn  that  it  might  make  a vast  difference  in  the  effect  of  a 
gift  to  be  divided  among  all  his  children,  whether  or  not  they 
were  named.  The  text  in  Jarman  and  remarks  of  Chitty,  J., 
referred  to^  indicate  that  there  was  room  for  doubt  as  to  the 
soundness  of  the  early  decisions  that  have  been  followed  until  the 
law  has  become  established  by  them.  The  English  cases  having 
been  long  followed  in  our  own  Courts,  the  rule  laid  down  cannot 
now  be  altered  except  by  legislation. 

Appeal  allowed. 


[APPELLATE  DIVISION.] 

[IN  BANKRUPTCY.] 

Re  Little. 

Bankruptcy — Receiving  Order — Petition  for — Act  of  Bankruptcy — Un- 
satisfied Execution  in  Hands  of  Sheriff — Return  of  Nulla  Bona 
Made  after  Presentation  of  Petition — Necessity  for  Strict  Compli- 
ance with  Bankruptcy  Act  — Secs.  3{e),  -^(3)  (6),  12,  84  of  Act  — 
Bankruptcy  Rule  146. 

Creditors  who  claim  the  benefit  of  the  severe  provisions  of  the  Bank- 
ruptcy Act  cannot  have  that  benefit  unless  they  strictly  comply  with 
the  terms  of  the  Act. 

Ex  p.  Coates  (1877),  5 Ch.  D.  979,  and  In  re  A DeMor,  [1908]  2 K.B. 
684,  followed. 

Whether  non-compliance  is  in  a matter  of  form  or  in  one  of  substance 
must  be  decided  upon  the  circumstances  of  each  case. 

Where,  upon  a petition  for  a receiving  order,  the  act  of  bankruptcy 
alleged  was  that  an  execution  in  the  hands  of  the  Sheriff  was  unsat- 
isfied, and  that  the  Sheriff  had  endorsed  thereon  a return  of  nulla 
bona  (sec.  3(e)  of  the  Act),  and  it  was  clearly  shewn  that  the  return 
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endorsed  with  the  statutory  words  came  into  being  after  the  presenta- 
tion of  the  petition  and  not  within  6 months  prior  thereto  (sec.  4,  sub- 
sec. 3(&)),  it  was  held,  that  the  defect  was  not  a mere  matter  of 
form;  and  a receiving  order  made  by  the  Bankruptcy  Judge  was  set 
aside. 

Sections  12  and  84  of  the  Act  and  Bankruptcy  Rule  146,  while  vesting 
powers  of  amendment  in  the  Bankruptcy  Judge,  do  not  enable  him  to 
pare  down  what  is  required  to  be  shewn  before  the  debetor’s  default 
can  be  treated  as  an  act  of  bankruptcy. 

Petitioist  by  a creditor  of  James  A.  Little  for  a receiving 
order. 

May  8.  The  petition  was  heard  by  Fisher,  J.,  in  Chambers. 

J.  Cowan,  for  the  petitioning  creditor. 

R.  S.  Cassels,  K.C.,  for  Little. 

May  12.  Fisher,  J.  : — This  is  a petition  for  a receiving  order. 
The  petition  was  filed  on  the  19th  March,  1924,  on  behalf  of  Jens 
P.  Neilson,  and  is  grounded  upon  a judgment  recovered  on  the 
31st  November,  1922,  in  the  sum  of  $3,009.65.  Execution  was 
placed  in  the  Sheriffs  hands  on  the  23rd  April,  1923.  The  act  of 
bankruptcy  alleged  is  that  the  execution  was  unsatisfied,  as  shewn 
by  a return  to  that  effect  endorsed  upon  the  writ  by  the  Sheriff  on 
the  15th  May,  1923. 

Objection  was  taken  by  the  learned  counsel  for  the  debtor  that, 
as  the  act  of  bankruptcy  occurred  more  than  6 months  prior  to 
the  presentation  of  the  petition,  an  order  could  not  be  made. 

Counsel  representing  the  creditor  then  applied  for  leave  to 
amend,  and  I allowed  him  to  amend  his  petition  by  alleging  that 
the  debtor  had  failed  to  pay  a judgment  recovered  by  the  Port 
Arthur  and  Fort  William  Mortgage  Company  against  him  in  the 
sum  of  $26,673.31,  under  which  an  execution  was  placed  in  the 
Sheriff's  hands  on  the  14th  Ma}^,  1923^  and  still  remains  unsatisfied. 

It  is  admitted  that  there  is  still  owing  at  least  $2,500  on  the 
Neilson  judgment,  and  no  payment  has  been  made  upon  the  Port 
Arthur  company’s  judgment. 

If  a petition  for  a receiving  order  is  grounded  on  any  of  the 
acts  of  bankruptcy  referred  to  in  sec.  3 (a)  to  (e)  of  the  Bank- 
ruptcy Act,  and  the  particular  act  of  bankruptcy  occurred  more 
than  6 months  prior  to  the  presentation  of  the  petition,  a receiving 
order  could  not  be  made ; but,  if  a creditor  can  support  his  petition 
by  the  return  of  a Sheriff  made  within  6 months  of  the  presenta- 
tion, even  on  a judgment  secured  long  prior  thereto,  he  is,  in 
my  opinion,  , entitled- to  a receiving  order.  Otherwise  it  would 
not  be  possible  for  execution  creditors  having  a judgment  against 
.several  different  debtors  to  obtain  the  benefits  of  the  Bankruptcy 
Act.  The  mere  fact  that  a judgment  is  an  old  one  makes  no 
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Fisher,  J.  diiference,  if  within  6 months  prior  to  the  presentation  of  the 
petition  a nulla  hona  return  has  been  made  by  the  Sheriff. 

. There  is  nothing  to  prevent  a creditor^  who  has  secured  a 

Re  Little,  more  than  6 months  prior  to  the  presentation  of  a 

petition,  from  requiring  the  Sheriff  to  make  a seizure ; and,  if  the 
Sheriff  does  make  a nulla  hona  return  6 months  prior  to  the  pre- 
sentation of  the  petition,  that  constitutes  an  act  of  bankruptcy; 
and  I see  nothing  to  prevent  an  execution  creditor,  where  a seizure 
and  return  had  been  made  more  than  6 months  prior  to  the  pre- 
sentation of  a petition,  from  requesting  the  Sheriff  to  make  a 
second  seizure;  and,  if  a nulla  hona  return  be  ma:de  under  the 
second  seizure,  and  that  is  vhthin  6 months  prior  to  the  pre- 
sentation of  the  petition,  it  would  be  an  act  of  bankruptcy.  From 
the  date  of  the  seizure  and  the  return  of  the  Sheriff  there  would 
be  a ceasing  on  the  part  of  the  debtor  to  meet  his  liabilities  as 
they  generally  become  due. 

In  re  England  & Son  (1923),  3 C.B.R.  812,  relied  on  by 
counsel  for  the  debtor,  is  not  applicable,  because  in  that  case  there 
were  no  executions  in  the  Sheriff’s  possession,  and  the  petition 
was  grounded  entirely  upon  acts  of  bankruptcy  under  sec.  3(f) 
and  (/). 

The  petitioning  creditor  is  met  with  another  difficulty,  because 
the  Sheriff’s  return  under  the  Port  Arthur  company’s  judgment 
does  not  comply  with  that  part  of  sec.  3(e)  which  reads,  “or  if 
it  is  returned  endorsed  to  the  effect  that  the  Sheriff  can  find  no 
goods  whereon  to  levy  or  to  seize  or  take.” 

The  material  filed  by  the  petitioning  creditor  on  the  Port 
Arthur  company’s  execution  does  not  shew  that  the  Sheriff  made 
such  return,  and  in  my  opinion  that  is  necessary.  The  Sheriff’s 
certificate  of  the  26th  April,  1924,  states  that  “ there  has  been 
nothing  paid  on  account  of  these  writs  into  this  office,  and  they 
are  now  in  full  force  and  effect.” 

I therefore  cannot  grant  a receiving  order  as  the  petition  now 
stands,  even  with  the  amendment  made,  unless  I give  permission 
to  the  creditors  to  file  a certificate  of  the  Sheriff  in  compliance 
with  sec.  3(e),  if  he  is  able  to  do  so.  If  I dismiss  the  petition, 
it  only  means  the  expense  and  delay  in  connection  with  the  pre- 
sentation of  a new  petition. 

I will,  therefore,  as  a further  indulgence,  permit  the  creditor 
to  file,  within  one  week,  if  he  can  do  so,  a certificate  by  the  Sheriff 
making  a return  in  compliance  with  sec.  3(e)  ; and,  if  he  does  so, 
an  order  will  issue  and  N.  L.  Martin  will  be  named  as  custodian ; 
otherwise  the  petition  will  be  dismissed  with  costs. 

If  a receiving  order  is  to  be  granted,  there  is  no  material 
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giving  an  estimate  of  the  value  of  the  assets  of  the  debtor  so  as 
to  enable  me  to  fix  the  amount  of  the  security  the  custodian  is  to 
give  before  he  assumes  his  duty  as  such.  This  also  should  be 
done. 

James  A.  Little  appealed  from  the  order  of  Fisher,  J. 

September  25.  The  appeal  was  heard  by  Mulock,  C.J.O., 
Magee^  Hodgins,  Ferguson,  and  Smith,  JJ.A. 

Cassels,  K.C.,  for  the  appellant,  argued  that  the  petitioning 
creditor  had  not  proved  that  the  debtor  had  committed  an  act  of 
bankruptcy  ' under  sec.  3(e)  of  the  Bankruptcy  Act.  He  also 
contended  that  the  learned  Judge  in  Bankruptcy  had  exceeded  his 
powers  of  amendment. 

A.  G.  Slaght,  K.C.,  relied  on  secs.  12  and  84  of  that  Act  and 
Bankruptcy  Rule  146  as  justifying  the  amendment  of  the  petition, 
and  the  order. 

Cassels,  K.C.,  in  reply,  contended  that  these  enactments  did 
not  justify  the  amendment.  The  defect  in  this  case  was  not 
merely  a formal  one,  but  was  one  of  substance,  and  the  authorities 
shew  that  the  Courts  are  very  strict  in  distinguishing  what  is 
formal  from  what  is  substance.  He  referred  to  In  re  Collier 
(1891),  8 Morr.  80;  In  re  North,  [1895]  2 Q.B.  264;  Williams  on 
Bankruptcy,  12th  ed.,  p.  417  ; Baldwin  on  Bankruptcy  and  Bills 
of  Sale,  11th  ed.,  p.  30;  Ex  p.  Coates  (1877),  5 Ch.D.  979;  In  re 
Maund,  [1895]  1 Q.B.  194;  In  re  A Debtor,  [1908]  2 K.B.  684; 
In  re  O.C.S.  {A  Debtor),  [1904]  2 K.B.  161. 

November  11.  Hodgins,  J.A.  : — Appeal  from  the  order  of 
Fisher,  J.,  in  Bankruptcy,  dated  the  12th  May,  1924,  adjudging 
Little  a bankrupt. 

The  alleged  act  of  bankruptcy  was  that  an  execution  placed 
in  the  hands  of  the  Sheriff  of  Thunder  Bay  on  the  23rd  April, 
1923,  was  unsatisfied  and  that  the  Sheriff  had,  on  the  16th  May, 
1923,  endorsed  thereon  a return  of  nulla  bona. 

The  petition  was  filed  on  the  19th  March,  1924,  and  this  date 
is,  by  Bankruptcy  Rule  76,  the  date  of  presentation. 

As  this  act  of  bankruptcy,  "as  alleged,  was  more  than  6 months 
prior  to  the  petition  (see  Bankruptcy  Act,  sec.  4,  subsecs.  3(5)), 
leave  was  given  by  the  learned  Judge,  by  the  order  appealed  from, 
to  amend  the  petition  so  as  to  set  up  another  act  of  bankruptcy, 
namely,  that  the  debtor  had  failed  to  pay  another  execution 
placed  in  the  Sheriff's  hands  on  the  14th  May,  1923. 

The  applicant  was,  however,  unable  to  shew  that  the  Sheriff's 
return  on  that  judgment  complied  with  the  statute. 
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The  learned  Judge  then,  as  a further  indulgence,  permitted  the 
applicant  “to  file,  within  one  week,  if  he  can  do  so,  a certificate 
by  the  Sheriff  making  a return  in  compliance  with  sec.  3(e).” 

The  order  appealed  from  issued  pursuant  to  that  leave,  on  the 
petitioner  filing  the  requisite  return. 

The  sole  question  on  this  appeal  is,  whether  the  applicant, 
under  these  circumstances,  has  shewn  that  the  debtor  has  com- 
mitted an  act  of  bankruptcy  under  sec.  3(e),  which  reads: — 

“ A debtor  commits  an  act  of  bankruptcy  in  each  of  the  follow- 
ing cases : — 

“(e)  . . .if  it”  (i.e.  any  execution)  “is  returned  endorsed 
to  the  effect  that  the  Sheriff  can  find  no  goods  whereon  to  levy 
or  to  seize  or  take.” 

The  act  so  described  must,  under  sec.  4,  subsec.  3(&),  have 
occurred  within  6 months  before  the  presentation  of  the  petition, 
i.e.,  in  this  case,  between  the  19th  September,  1923,  and  the  19th 
March,  1924. 

The  return  of  the  Sheriff  on  the  petitioners  judgment,  pur- 
suant to  the  indulgence  granted,  is  dated  the  17th  May,  1924,  but 
I find  no  return  on  the  other  execution,  though  it  is  mentioned  in 
the  receiving  order  as  having  been  returned  “ nulla  Iona/' 

The  petitioner  relies  on  secs.  12  and  84  of  the  Act  and  Bank- 
ruptcy Rule  146  as  justifying  the  amendment  of  the  petition  and 
the  order  now  appealed  from.  These  afford  no  help,  because, 
while  vesting  powers  of  amendment  in  the  Bankruptcy  Judge, 
they  do  not  enable  him  to  pare  down  what  is  required  to  be  shewn 
before  the  debtor’s  default  can  be  described  or  treated  as.  an  act 
of  bankruptcy. 

The  words  of  the  statute  are  explicit,  and  it  is  clearly  shewn 
that  the  return  endorsed  with  the  statutory  words  came  into 
being  after  the  presentation  of  the  bankruptcy  petition  and  not 
within  6 months  prior  thereto.  Thus  the  amendment  made  has 
permitted  the  creditor  to  obtain  a receiving  order  upon  a state 
of  facts  which  did  not  exist  when  the  petition  was  presented. 
This  is  contrary  to  the  language  of  sec.  4,  subsec.  3(&),  and  is 
not  justified  by  the  sections  or  Rule  quoted. 

In  In  re  A DeMo7%  [1908]  2 K.B.  684,  the  authorities  in  Eng- 
land are  reviewed  by  the  Court  of  Appeal.  The  rule  is  there  laid 
down  that  the  statute  prescribing  what  is  an  act  of  bankruptcy  must 
be  strictly  followed,  and  it  was  applied  in  that  case  in  dealing  with 
language  requiring  service  of  a bankruptcy  notice  on  the  debtor 
“ requiring  him  to  pay  the  judgment  debt.”  In  the  notice  there 
was  a mistake  in  the  calculation  of  interest  of  £1  5s.  6d.  in  excess 
of  the  true  amount.  The  maxim  de  minimis  and  sec.  143 
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(similar  to  sec.  84  of  our  Bankruptcy  Act)  were  urged  on  the  App.  Diy. 
Court,  but  without  success,  the  Court  holding  that  claiming  an 
amount  in  excess  of  the  true  amount  due  was  not  a formal  defect 

or  an  irregularity  within  sec.  143.  tt  — t a 

So  strictly  is  the  rule  in  England  enforced  that  where  the  HodgmsJ.A. 

Sheriff  must  have  held  for  21  days  in  order  that  the  act  of  bank- 
ruptcy should  be  complete,  his  remaining  in  possession  for  20 
days  was  held  not  to  constitute  an  act  of  bankruptcy ; In  re  North, 

[1895]  2 K.B.  264. 

But  what  is  a matter  of  form  or  one  of  substance  must  he  de- 
cided on  the  circumstances  arising  in  each  case.  The  reason  why 
the  defect  here  cannot  be  treated  as  merely  formal  is,  that  the  fact 
that  the  sheriff  cannot  find  or  seize  goods  of  the  debtor  is  an  ele- 
ment in  the  act  of  bankruptcy,  and  till  he  makes  a return  to  the 
effect  required  by  the  statute  there  is  no  certainty,  as  the  debt 
may  have  been  paid  or  reduced,  where  no  return  to  the  contrary  is 
forthcoming.  This  is  not  an  omission  to  allege  a date  or  to  allege 
a fact  (as  was  the  case  in  In  re  Dunhill,  [1894]  2 Q.B.  234,  where 
an  amendment  was  allowed),  but  the  absence  of  a fact,  the  hap- 
pening of  which  must  occur  before  there  can  be  any  act  of  bank- 
ruptcy. 

The  Courts  in  England  appear  to  have  acted  upon  the  view  of 
the  x\ct  taken  by  Bacon,  Chief  Judge,  as  expressed  by  him  in  Ex  p. 

Coates,  5 Ch.D.  979,  980,  where  he  said: — 

“It  is  the  very  gist  and  essence  of  the  Bankruptcy  Act  that 
creditors  who  claim  the  benefit  of  these  severe  and  almost  crim- 
inal provisions  of  the  law  cannot  have  that  benefit  unless  they 
strictly  comply  with  the  terms  of  the  Act.” 

I would  therefore  allow  the  appeal  and  set  aside  the  receiving 
order,  both  with  costs. 

Mulock,  C.J.O.,  and  Magee  and  Smith,  JJ.A.,  agreed  with 
Hodgins,  J.A. 

Feeguson,  J .a.  : — I agree  in  the  result  proposed  by  my 
brother  Hodgins,  and  to  his  reasons  desire  to  add  only  that  be- 
cause many  of  the  obligations  and  liabilities  of  third  persons  to 
the  trustee,  and  many  of  the  rights  of  the  trustee  against 
third  persons,  are  determined  by  reference  to  the  date  of  the 
bankruptcy,  and  that  date  is  fixed  by  reference  to  the  date  of  the 
filing  of  the  petition  rather  than  by  reference  to  the  date  of  the 
order  made  on  the  petition,  it  would,  in  my  opinion,  be  unsafe  and 
improper  to  make  a declaration  of  bankruptcy  on  a petition  in  sup- 
port of  which  evidence  sufficient  to  justify  a declaration  was 
neither  filed  nor  in  existence  at  the  date  of  the  petition. 

Appeal  allowed. 

14 — 50  O.L.R.  ' 
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Howe  v.  Niagaea  St.  Cathaeines  and  Toeonto  Eailway  Co. 

Negligence — Railway — Refusal  of  Passenger  to  Pay  Fare — Expulsion 
from  Car — Duty  of  Railway  Company — Physical  Condition  of  Pas- 
senger— Exposure  to  Danger — Rules  of  Railway  Company — Find- 
ings of  Jury — Interpretation — Failure  to  Guide  Passenger  to  Safe 
Place.  ^ 

' The  judgment  of  Wright,  J.,  55  O.L.R.  387,  was  reversed,  and  judgment 
was  directed  to  be  entered  for  the  plaintiff  for  the  damages  found 
by  the  jury. 

Held,  that  the  right  to  remove  a passenger  from  a car  because  of  failure 
to  produce  his  ticket  or  pay  his  fare  is  not  absolute  and  should  not 
be  exercised  in  circumstances  which  are  reasonably  likely  to  have 
the  direct  result  of  exposing  him  to  danger  of  loss  of  life  or  serious 
personal  injury. 

Dunn  v.  Dominion  Atlantic  Railway  Co.  (1920),  60  Can.  S.C.R.  310, 
followed. 

Having  regard  to  the  Judge’s  charge,  the  answer  of  the  jury  to  the 
second  question,  by  which  they  were  asked  to  state  the  acts  of  negli- 
gence on  the  part  of  the  defendants  which  caused  the  accident,  that 
owing  to  the  intoxicated  condition  of  the  plaintiff  the  defendants 
shewed  lack  of  judgment  in  putting  the  plaintiff  off  the  car  and  not 
properly  conducting  him  from  their  property,  and  referring  to  the 
defendants’  rule  No.  41,  was  not  ambiguous,  and  was  warranted 
by  the  evidence. 

Per  Hodgins  and  Smith,  JJ.A.  : — Rules  35  and  41  could  both  properly 
be  taken  into  .consideration  by  the  jury;  there  was  ample  evidence 
on  which  they  could  find,  as  in  effect  they  did,  that  the  plaintiff  was 
in  the  feeble  and  helpless  condition  mentioned  in  rule  35,  and  which 
required,  for  his  reasonable  safety  at  the  time  and  place  when  and 
where  he  was  removed  from  the  car,  guidance  from  the  company’s 
premises,  in  accordance  with  rule  41. 

An  appeal  by  the  plaintitt  from  the  judgment  of  Weight^  J., 
55  O.L.E.  387. 

September  30  and  October  1.  The  appeal  was  heard  by 
Mulock,  C.J.O.,  Magee,  Hodgins,  Feeguson,  and  Smith,  JJ.A. 

A.  Courtney  Kingstone,  K.C.,  for  the  appellant,  argued  that 
under  the  circumstances  the  conductor  acted  unreasonably  and 
negligently  in  removing  the  plaintiff  from  the  car  and  leaving  him 
on  a small  wayside  platform.  The  jury  by  their  answer  to  the 
second  question  had  so  found,  though  the  negligence  was  called  by 
them  lack  of  judgment.”  There  was  no  ambiguity,  it  was  sub- 
mitted, in  the  jury^s  answer  to  that  question.  The  platform  was 
not,  in  the  circumstances,  a proper  place  at  which  to  leave  the 
plaintiff:  Dunn  v.  Dominion  Atlantic  Railway  Co.  (1920),  60 
Can.  S.C.E.  310,  at  p.  318.  The  jury’s  right  to  infer  negligence 
is  established  by  Grand  T runic  Railway  Co.  of  Canada  v.  Griffith 
(1911),  45  Can.  S.C.E.  380. 
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J.  P.  Pmtt,  for  the  defendants^  respondents,  contended  that 
the  appellant  had  been  put  off  the  car  because  of  his  refusal  to  pay 
his  fare  or  produce  his  ticket:  Duke  v.  Great  Western^  Railway  Co. 
(1857),  14  U.C.R.  377.  The  case  was  on  all  fours  with  Delahanty 
V.  Michigan  Central  Railway  Co.  (1905),  10  O.L.R.  388.  Lack  of 
judgment  was  not  negligence.  The  plaintiff,  by  crossing  Stanley 
street  and  again  entering  the  respondents^  premises  on  the  other 
side,  became  a trespasser. 

King  stone,  K.C.,  in  reply. 

November  11.  Mulock,  G.J.O.  : — This  is  an  appeal  from  the 
judgment  of  Wright,  J.,  who,  after  a trial  with  a jury,  dismissed 
the  action,  on  the  ground  that  the  answers  of  the  jury  were  too 
uncertain  to  entitle  the  plaintiff  to  a verdict. 

The  facts  of  the  case  are  as  follows.  On  the  23rd  August,  1923, 
the  plaintiff,  a practising  dentist  in  the  city  of  St.  Catharines, 
purchased  from  the  defendant  company  a railway  ticket  for  a 
passage  from  St.  Catharines  to  Niagara  Falls  and  return,  and 
proceeded  to  Niagara  Falls.  Shortly  after  7 p.m.,  standard  time, 
the  plaintiff  boarded  the  defendant  company's  train  to  return  to 
St.  Catharines.  He  was  then  intoxicated  and  unable  to  find  his 
ticket.  The  conductor  informed  him  that  he  must  either  produce 
the  ticket  or  pay  his  fare,  neither  of  which  things  the  plaintiff  did ; 
and,  in  consequence,  the  conductor  removed  him  from  the  train  at  a 
point  where  the  railway  is  intersected  by  Stanley  street.  There  is  a 
shelter  for  passengers  at  this  point,  and  the  company’s  passenger 
trains  frequently  stop  there  to  enable  persons  to  board  and  leave 
them.  The  shelter  is  a small,  unlighted  building,  with  an  open 
doorway,  but  no  door.  In  front  of  it  is  a platform,  14  feet  long 
and  8 feet  3 inches  wide,  extending  to  within  1 foot  and  10  inches 
of  the  inside  of  the  rail,  and  at  a level  with  the  top  of  the  rails. 
There  were  no  dwelling  houses  in  the  immediate  vicinity  of  the 
waiting  room.  It  was  to  this  platform  that  the  conductor  con- 
ducted the  plaintiff. 

There  is  evidence  that  when  the  plaintiff  was  so  removed  the 
car  lights  were  lit,  and  it  was  becoming  dusk,  that  the  plaintiff 
was  drunk,  and  that  as  the  trlain  moved  away  passengers  on  it  saw 
him  fall  to  the  ground,  whether  on  the  platform  or  on  the  track  is 
not  clear.  About  an  hour  later  in  the  evening  he  was  lying  on  the 
defendant  company’s  track  200  or  300  yards  west  of  the  place 
where  he  had  fallen,  and  there  was  struck  by  an  east-bound  train 
of  the  company’s  and  sustained  the  injuries  for  which  he  is  seek- 
ing damages  in  this  action.  Chapin  C.  Nelson,  who  was  on  the 
train  at  the  time  of  the  accident  and  saw  the  plaintiff  as  he  lay  on 
the  track  under  the  car,  swore  that  tbe  plaintiff  was  facing  St. 
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App.Div.  Catharines;  and  E.  W.  Cotton,  another  passenger,  also  swore  that 
he  was  lying  “facing  towards  St.  Catharines,  face  down.’^ 

’ The  following  are  the  questions  submitted  to  the  jury  and  their 

Howe  answers:— 

V. 

NiagaeaSt.  1.  Q.  Was  the  accident  to  the  plaintiff  caused  by  any  negli- 
S^^ce  on  the  part  of  the  defendant  company?  A.  Yes. 

Toronto  2.  Q.  If  your  answer  to  the  preceding  question  is  “ yes,^^  then 
Railway  Co.  the  acts  of  negligence  on  the  part  of  the  defendant 

Muloek,  company  which  caused  the  accident?  A.  We  the  jury  consider 
that  owing  to  the  intoxicated  condition  of  the  plaintiff  (Dr.  Howe) 
the  N.  S.  & T.  Company  shewed  lack  of  judgment  in  putting  the 
plaintiff  off  the  car,  and  not  properly  conducting  him  from  the 
N.  S.  & T.  Company’s  property.  See  clause  41  general  rules 
and  instructions.  We  consider  the  accident  was  caused,  due  to  his 
being  put  off  the  car  at  that  time. 

2a.  Q.  Did  the  conductor  Wills  demand  payment  of  the  plain- 
tiff’s fare  before  the  plaintiff  was  put  off  the  train?  A.  Yes. 

3.  Q.  Damages? 

1.  Hospital,  doctor  fee,  clothes,  etc $ 360.85 

2.  Loss  to  business  during  absence 400.00 

3.  Suffering,  amount  150.00 

4.  Permanent  injury  600.00 


$1,510.85 

The  various  questions  raised  at  the  trial  are  by  the  jury’s  an- 
swers narrowed  down  to  the  questions  whether,  under  the  cir- 
cumstances, the  conductor^  in  removing  the  plaintiff  at  the  plat- 
form in  question,  and  leaving  him  there  uncared  for,  acted  reason- 
ably, and  also  whether  the  accident  was  the  natural  and  probable 
result  of  the  conductor’s  action.  The  removal  was  caused  by  the 
plaintiff’s  failure  to  produce  a ticket  or  pay  his  fare,  but  the 
right  to  remove  a passenger  from  the  train  because  of  such  default 
is  not  absolute  and  should  not  be  exercised  under  circumstances 
which  are  reasonably  likely  to  have  the  direct  result  of  exposing 
him  to  danger  of  loss  of  life  or  serious  personal  injury:  Dunn  v. 
Dominion  Atlantic  Railway  Co.,  60  Can.  S.C.R.  310. 

The  uncertainty  of  the  jury’s  answers,  which,  according  to  the 
learned  trial  Judge’s  view,  disentitles  the  plaintiff  to  a verdict,  in 
my  opinion  disappears  if  due  regard  is  had  to  the  learned  Judge’s 
charge.  I quote  therefrom  the  following  extracts: — 

“Now,  coming  to  the  first  question,  was  the  accident  to  the 
plaintiff  caused  by  any  negligence  on  the  part  of  the  defendant 
company?  Did  the  defendant  company,  through  its  employees  do 
anything  which  was  contrary  to  its  duty  or  did  it  omit  to  do 
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something  which  it  should  have  done?  The  plaintiff  alleges  that 
it  did.  Yon  have  heard  the  counsel  for  the  plaintiff  state  that  in 
the  first  place  he  (the  plaintiff)  should  not  have  been  ejected  from 
the  train;  also  that  he  was  ejected  at  a place  and  at  an  hour  that 
was  dangerous;  and  therefore,  he  says,  the  plaintiff  should  not 
have  been  put  off  the  train  at  this  particular  place.  There  is  a 
further  consideration  that  you  must  deal  with,  and  that  is^  did 
these  things  cause  injury  to  the  plaintiff?  It  does  not  matter  how 
negligent  the  defendant  company  were  if  the  accident  to  the  plain- 
tiff was  not  caused  by  such  negligence : in  other  words,  was  it  rea- 
sonable to  expect  that  some  injury  would  result  to  the  plaintiff  by 
what  the  defendant  did  ? There  must  be  some  connection  between 
the  negligence  of  the  defendant  company  and  the  accident,  other- 
wise the  accident  was  not  caused  by  such  negligence.  . . . The 

accident  must  have  been  the  probable  result,  the  natural  result 
from  the  negligence,  if  there  was  any,  on  the  part  of  the  defen- 
dant company.  ...  Was  it  reasonable  to  expect  that  he 
would  meet  with  an  accident  some  300  yards  away  by  a car 
running  over  him?  Was  that  some  danger  that  should  have  been 
foreseen  by  the  employees  of  the  railway  company  ? You  have  to 
find  that  the  accident  was  caused  by  the  negligence  of  the  defen- 
dant, and  that  there  was  some  direct  connection  between  the 
negligence  and  the  accident,  otherwise  it  was  not  caused  by  the 
negligence  of  the  defendant  company  at  all.  . . . Now,  con- 

sider the  time  of  day  it  was  and  the  nature  of  the  place,  and  say 
whether,  considering  the  time  and  place,  it  was  negligence  on  the 
part  of  the  company  to  put  the  plaintiff  off  there  and  then.  . . . 

Something  has  been  said  about  the  condition  of  the  plaintiff.  That 
he  was  drunk  is,  I think,  quite  manifest  from  the  evidence  of  all 
the  witnesses — whether  he  was  so  drunk  that  he  required  different 
treatment  from  what  he  received  is  a question  for  you  to  con- 
sider. ...  If  you  think  the  company  is  negligent,  then  you 
will  be  asked  to  say  what  particular  acts  of  negligence  causing  the 
accident  the  defendant  company  was  guilty  of.  Was  it  wrong  to 
put  him  off  the  train  at  all?  Had  the  company  any  right  or 
reason  to  expect  that,  putting  him  off  there^  he  would  be  in 
danger  of  being  run  over  in  the  manner  in  which  he  was  run 
over?  Remember  he  was  not  run  over  at  the  shelter  or  near 
there,  but  some  distance  away  from  it.  Had  he  fallen  on  the 
tracks  and  remained  there,  the  case  would,  in  my  view,  be  much 
stronger  than  it  is  at  present.  He  did  not  remain  on  the  railway 
track  at  that  shelter,  he  went  out  to  Stanley  street,  and  then  along 
the  railway  track  a considerable  distance  to  the  west  before  the 
accident  happened.  Now  was  that  , something  that  the  railway 
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company  or  its  employees — because  the  company  can  only  act 
through  its  employees  and  agents — was  that  something  that  the 
railway  company  and  the  employees  had  any  right  or  any  reason 
to  expect  would  happen?  Was  it  a probable  result  of  putting  him 
NiagaraSt.  off  there  that  he  would  wander  away  along  the  railway  track  across 
a street  and  meet  with  the  accident 

R.^lwayCo  answer  of  the  jury  to  the  second  question  seems  to  me  to 

' be  free  from  ambiguity.  The  jury  was  instructed  to  state  fully 

the  acts  of  negligence  of  the  defendant  company  which  caused  the 
accident,  and  the  jury  gave  lack  of  judgment  as  the  cause : that 
is,  the  jury  considered  that  the  lack  of  judgment  exercised  in  the 
case  was  an  act  of  negligence  that  caused  the  accident.  Evidently 
the  jury  was  of  opinion  that  leaving  the  plaintiff  in  his  intox- 
icated condition  on  the  line  of  the  railway,  his'  objective  being  St. 
Catharines,  led  to  his  wandering  along  the  track  in  the  direction 
of  St.  Catharines  and  lying  down  upon  the  track,  and  being  in- 
jured; whereas,  if  he  had  been  guided  off  the  company's  property, 
he  would  not  probably  have  returned  to  the  railway.  The  jury 
was,  I think,  warranted  by  the  evidence  in  drawing  such  »on- 
clusion.  In  view  of  the  learned  trial  Judge^s  charge^  I think  the 
answer  to  question  2 must  be  interpreted  as  a finding  that,  the 
plaintiff  being  put  off  the  train  and  left  on  the  platform  at  about 
dusk,  no  one  being  present  to  take  care  of  him,  there  being  no 
residence  in  the  vicinity,  the  natural  and  probable  result  would  be 
that  he  would  wander  along  the  track  in  the  direction  of  his  home. 
There  was  evidence,  I think,  to  justify  the  jury  in  finding  that 
under  the  circumstances  the  conductor  ought  to  have  anticipated 
the  plaintiff  endeavouring  to  reach  his  home  by  proceeding  along 
the  track  and  that  because  of  his  intoxicated  condition  there  was 
reasonable  probability  of  his  meeting  with  the  accident  which 
happened. 

For  these  reasons,  I think  the  judgment  should  be  set  aside, 
and  judgment  entered  for  the  plaintiff  for  $1,510.85  and  interest 
and  costs  below  and  of  this  appeal. 

« 

Magee  and  Ferguson,  JJ.A.,  agreed  with  Mulock,  C.J.O. 


Smith,  J.A.  : — I agree  with  the  judgment  of  my  Lord,  and 
may  add  that,  in  the  light  of  the  rules  and  regulations  of  the  de- 
fendant company,  approved  by  the  Eailway  Board,  which  were  put 
in  as  evidence  at  the  trial,  there  is,  in  my  opinion,  little  ambiguity 
in  the  answers  of  the  jury  to  the  first  and  second  questions. 

Eule  35  has  the  following  clause : “The  person  ejected  must 
not  be  a child  of  tender  years,  a person  of  unsound  mind,  or  a per- 
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son  in  such  feeble  and  helpless  condition  as  to  be  nnable  to  take 
care  of  himself  at  the  point  of  ejectment/^ 

Enle  41  is  as  follows:  “ No  passenger  will  be  ejected  from  a car 
for  mere  intoxication,  unless  the  said  passenger  becomes  danger- 
ous or  offensive;  such  passenger  must  then  be  ejected  with  greafc 
care  and  must  be  guided  until  off  the  company’s  premises.” 

The  jury  found  by  their  answer  to  the  first  question  that  the 
accident  was  caused  by  the  defendant  company’s  negligence,  and 
by  their  answer  to  the  second  question  state  the  negligence  as 
follows : — 

A.  We  the  jury  consider  that  owing  to  the  intoxicated  condi- 
tion of  the  plaintiff  (Dr.  Howe)  the  N.  S.  & T.  Company  shewed 
lack  of  judgment  in  putting  the  plaintiff  off  the  car,  and  not  pro- 
perly conducting  him  from  the  N.  S.  & T.  Company’s  property. 
See  clause  41  general  rules  and  instructions.  We  consider  the 
accident  was  caused,  due  to  his  being  put  off  the  car  at  that 
time.” 

I think  this  clearly  means  that  in  the  opinion  of  the  jury  the 
plaintiff  was  in  such  a feeble  and  helpless  condition  by  reason  of 
intoxication  as  to  be  unable  to  take  care  of  himself,  within  the 
meaning  of  the  clause  quoted  from  rule  35,  and  should  have  been 
guided  off  the  company’s  premises  as  provided  in  rule  41. 

It  was  urged  that,  as  the  plaintiff  was  put  off  the  car  because 
of  refusal  to  pay  his  fare  or  produce  a ticket,  rule  35  alone  applies, 
and  rule  41  cannot  be  taken  into  consideration.  I think  the  jury 
were  entitled  to  take  both  rules  into  consideration;  and,  in  any 
event  having  found,  as  I think  they  have,  that  the  plaintiff  was  so 
intoxicated  and  helpless  as  to  need  guidance  at  that  time  and 
place  to  secure  his  safety,  they  were  justified  in  finding  that  the 
neglect  to  give  such  guidance  was  neglect  of  their  own  rules 
which  amounted  to  negligence  that  caused  the  accident. 

The  learned  Judge  in  his  reasons  states  that  he  does  not  think 
there  was  any  evidence  that  the  plaintiff  was  in  such  a feeble  and 
helpless  condition  as  to  be  unable  to  take  care  of  himself.  All  the 
witnesses  who  saw  him  just  before  getting  on  the  car  at  Niagara 
Falls  and  when  put  off  agree  that  he  Avas  intoxicated.  Jennie 
Hennesey  says  she  saw  the  plaintiff  at  the  ticket  office  before 
getting  on  the  car,  and,  asked  as  to  his  condition,  says : He  was, 

as  I would  explain  it,  helplessly  drunk.”  She  also  says  that,  after 
the  plaintiff  was. put  off  and  as  the  car  pulled  away,  she  saw  him 
lying  between  the  tracks.  Maria  Olambert  says  that  she  saw  the 
plaintiff  lying  between  the  tracks  after  being  put  off.  Donald  G. 
Glendon,  a Customs  officer  at  the  Falls,  says  that  the  plaintiff  was 
sitting  in  a chair  at  the  immigration , office  just  before  getting  on 
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the  car — ^his  condition  was  semi-comatose,”  ‘‘  he  was  drunk,” 
and  that  he  (the  witness)  guided  the  plaintiff  across  the'  street  to 
the  car.  W.  J.  Fidler,  a witness  for  the  defence,  says  that  the 

plaintiff  was  certainly  drunk,  but  not  in  a helpless  condition^  be- 

cause he  was  capable  of  walking  backwards  and  forwards  between 
the  rear  compartment  of  the’car  and  the  seat.  After  the  plaintiff 
was  put  off  the  car,  this  witness  says,  he  saw  the  plaintiff  standing 
on  the  platform,  and  he  afterwards  stumbled  off  the  edge  and  fell 
towards  Stanley  street.  It  was  for  the  jury  to  find  on  the  evidence 
the  fact  as  to  the  plaintiff’s  condition,  and  there  was,  I think, 

ample  evidence  on  which  they  could  find,  as  I think  they  did,  that 

the  plaintiff  was  in  the  feeble  and  helpless  condition  mentioned  in 
rule  35,  and  which  required,  for  his  reasonable  safety  at  the  time 
and  place,  guidance  from  the  company’s  premises,  under  rule  41. 

I am  unable  to  agree  that  the  fact  of  the  defendant  company’s 
tracks  crossing  Stanley  street  and  of  the  plaintiff’s  having  evi- 
dently followed  those  tracks  from  where  he  was  put  off,  east  of 
Stanley  street,  to  the  place  where  he  was  injured  on  the  track 
west  of  Stanley  street,  constitutes  a defence  on  the  ground  that  in 
crossing  Stanley  street  the  plaintiff  was  off  the  company’s  prem- 
ises and  became  a trespasser  by  entering  the  company’s  premises 
at  the  west  side  of  Stanley  street.  The  object  of  rule  41  is  to 
make  reasonable  provision  for  the  safety  of  the  ejected  passenger, 
and  that  object  would  not  he  achieved  either  by  guiding  him  to  a 
point  on  the  tracks  of  the  company  on  the  street-crossing  or  by 
allowing  him  to  wander  there  without  guidance. 

Hodgins,  J.A.,  agreed  with  Smith,  J.A. 


Appeal  allowed. 
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[RIDDELL,  J.] 

C.  V.  D. 

Slander — Failure  to  Prove  Words  Alleged — Action  Tried  hy  Consent 
ivithout  Jury — Amendment — Rules  ISO,  183 — Communications  Made 
l)y  Physician  to  Father  and  to  Employer  of  Girl — Imputation  of 
Venereal  Disease — Understanding  of  Hearer — Notice  to  Medical 
Officer  of  Health — Public  Health  Act,  sec.  55  {1) — Evidence — Quali- 
fied Privilege  — Moral  Duty  — Failure  to  Shew  Malice — Venereal 
Diseases  Prevention  Act  and  Amendments. 

In  an  action  of  slander  the  jury  was  dispensed  with,  by  consent  of  both 
parties,  and  the  action  was  tried  by  a Judge  alone.  The  plaintiff,  hav- 
ing failed  to  prove  the  words  alleged  to  have  been  spoken  to  her  father 
by  the  defendant,  was  allowed  to  amend  her  statement  of  claim  by 
alleging  the  facts  proved : where  there  is  no  jury  the  rule  forbidding 
such  an  amendment  may  be  relaxed. 

Words  conveying  the  meaning  that  the  plaintiff,  a young  girl,  was 
tainted  with  a venereal  disease,  were  spoken  by  the  defendant,  a 
physician,  to  the  girl’s  father  and  to  her  employer,  in  whose  house 
she  lived.  In  what  the  defendant  said  to  the  girl’s  employer  he  did 
not  use  the  word  “ venereal,”  but  spoke  of  an  “ infectious  ” disease:  — 
Held,  that  the  slander  and  damage  consist  in  the  apprehension  of  the 
hearer,  and  the  circumstances  of  the  case  were  such  as  would  indicate 
to  a person  of  ordinary  intelligence  that  venereal  disease  was  meant. 
The  old  rule  that,  in  slander,  words  must  be  taken  in  mitiori  sensu  is  no 
longer  law. 

The  defendant  pleaded  qualified  privilege,  and  it  was  held,  that,  as  he 
was  the  family  physician  of  E.  and  believed  (on  good  grounds)  that 
he  was  also  the  family  physician  of  the  girl’s  father,  it  was  his  duty 
to  communicate  to  them  his  honest  belief,  upon  apparently  reliable 
information  that  he  had  received,  that  the  girl  was  tainted;  and  the 
qualified  privilege  was  established  in  regard  to  both  occasions. 

The  tendency  of  the  English  cases  has  been  to  extend  the  limits  of  the 
moral  duty  or  reasonable  exigency  which  authorises  the  publication 
of  defamatory  matter. 

The  fact  that  the  defendant  did  not  insist  upon  making  an  examination 
of  the  girl  did  not  establish  malice — and  malice  was  not  otherwise 
shewn. 

The  defendant  gave  notice  to  the  Medical  Officer  of  Health,  pursuant 
to  the  Public  Health  Act,  R.S.O.  1914,  ch.  218,  sec.  55(1),  but  no 
complaint  was  made  as  to  that — the  notice  was  clearly  privileged. 
Reference  to  the  provisions  of  the  Venereal  Diseases  Prevention  Act, 
1918,  8 Geo.  V.  ch.  42,  and  the  amending  Acts  of  (1920)  10  & 11  Geo. 
V.  ch.  82  and  (1922)  12  & 13  Geo.  V.  ch.  89. 

Aisr  action  for  slander,  tried  by  Riddell,  J.,  without  a jury,  at 
Napanee. 

W.  8.  Herrington,  K.C.,  for  the  plaintiff. 

A.  B.  Cunningham,  K.C.,  for  the  defendant. 

November  20'.  Riddell,  J. : — This  is  an  action  of  slander; 
the  plaintiff  filed  a jury  notice,  but  at  the  sittings  at  Napanee 
both  parties  by  their  counsel  desired  that  it  should  be  tried  without 
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Riddell,  J.  a jury,  and  I accordingly  dispensed  with  the  jury,  under  the  pro- 
visions  of  the  Ontario  Judicature  Act,  sec.  53. 

A.C.,  a young  girl  under  age,  suing  by  her  father,  B.C.,  as  next 
friend,  brings  action  against  Dr.  D.  for  slander  alleged  to  have 
been  published  by  him  of  her  to  her  father  and  her  employer,  E. 
No  special  damage  is  claimed  and  none  proved:  general  damages 
for  injury  to  character  and  reputation  alone  are  sought. 

The  words  alleged  to  have  been  published  to  the  employer,  E., 
are  set  out  in  the  statement  of  claim.  The  plaintiff  failed  to  prove 
the  words  alleged.  Mr.  Justice  Street,  in  a case  at  Perth  in  which 
I was  of  counsel,  ruled  that  in  the  case  of  slander  an  amendment 
would  not  be  allowed  without  consent.  Were  this  case  tried  by  a 
jur}^,  as  was  the  case  mentioned,  I should  follow  that  decision;  the 
Judicature  Act,  sec.  32(2),  is  specific  in  that  sense.  But  where 
there  is  no  jury  the  same  strictness  is  not  required;  and  I think 
I should  allow  any  amendment  necessary  to  meet  the  facts  as 
proved:  Rules  130,  183.  The  pleadings  then  may  be  amended 

accordingly. 

The  words  alleged  to  have  been  published  to  the  father,  B.C., 
are  sworn  to  in  substance  by  him,  and  if  I am  to  accept  his 
evidence  they  are  substantially  proved. 

Giving  such  credit  to  the  witnesses  as  their  conduct  and  de- 
meanour in  the  witness-box  convince  me  should  be  given,  I find  the 
following  facts: — 

One  F.,  a taxi-driver  who  lived  sometimes  with  one  parent  in 
K.  and  sometimes  with  the  other  at  0.,  came  to  the  office  in  0.  of 
the  defendant  to  be  treated  for  a v^enereal  disease  in  an  acute  stage. 
Recognising  this  to  be  a communicable  disease  of  a very  virulent 
type,  the  doctor  conceived  it  to  be  his  duty  under  sec.  55(1)  of 
the  Public  Health  Act,  R.S.O.  1914,  ch.  218,  to  give  notice  to  the 
Medical  Officer  of  Health;  and  he  did  so.  I had  doubt  as  to  the 
admissibility  in  evidence  of  this  notice,  and  had  caused  it  to  be 
marked  “ A for  identification  only,  but  both  counsel  desired  it  to 
be  put  in  as  evidence,  and  I accordingly  allowed  it  in — exhibit  1 — 
Quilibet  renuntiare  potest  juri  pro  se  introducto. 

A form  of  such  notice  has  been  prepared  by  the  provincial 
authorities : the  matter  is  thought  of  such  great  importance  to 
the  health  of  the  people  that  the  Postmaster-General  of  Canada 
has  directed  that  such  notices  shall  be  free  of  postal  charges.  The 
form  supplied  to  physicians  requires  the  source  of  infection,” 
and  also  school  where  attended  by  children  who  are  contacts,”  to 
be  stated. 

Dr.  D.  asked  the  patient  the  source  of  infection  and  was  told 
(hat  it  was  the  plaintiff;  and  the  patient  gave  a circumstantial 
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account  of  the  time  and  place  of  the  sexual  congress : he  also  stated 
that  she  was  in  the  employ  of  E.  Dr.  D.  was  the  family  physician 
of  E.,  and  he  conceived  it  to  be  his  clear  duty  to  make  inquiry  as 
to  the  contacts  in  E.’s  family.  He  went  to  E.,  asked  him  if  the 
plaintiff  were  in  his  service;  on  receiving  an  affirmative  answer, 
he  asked  if  she  slept  with  any  one  and  was  informed  that  she  slept 
udth  E.’s  little  girl.  Then  the  defendant  said,  I am  treating 
this  boy  for  an  infectious  disease — govern  yourself  accordingly.” 

While  “ infectious  disease  ” is  a broad  term,  covering  scarlet 
fever,  measles,  small-pox,  and  the  itch,  I am  of  opinion  that  the 
words  employed  did  sufficiently  convey  a charge  of  venereal  disease 
against  the  plaintiff.  While,  no  doubt,  a girl  could  infect  a boy 
with  measles,  etc.,  the  circumstances  of  the  case,  including  the 
suppression  of  the  name  of  the  disease,  were  sufficient  to  cause  a 
person  of  ordinary  intelligence  to  understand  that  what  was  meant 
was  that  the  plaintiff  was  tainted  with  venereal  disease  and  should 
not  for  that  reason  be  allowed  by  a prudent  father  to  sleep  with 
his  little  daughter. 

The  decision  in  Capital  and  Counties  BdnTc  y.  Henty  (1882), 
f App.  Cas.  741,  lays  down  that,  in  the  interpretation  of  words, 
‘‘  the  manner  and  occasion  of  their  publication,  the  persons  to 
whom  they  were  published,  and  all  other  facts  which  are  properly 
in  evidence  as  affecting  the  meaning  of  the  words  in  the  circam- 
stances  of  the  particular  case,  must  be  taken  into  consideration  in 
determining  whether  the  words  are  defamatory  or  not:”  Gatley 
on  Libel  and  Slander,  pp.  116,  117.  If  we  are  to  look  into  the 
mind  of  the  defendant,  there  can  be  no  doubt  of  his  meaning;  but 
words  are  not  to  be  construed  according  to  the  secret  intent  of 
the  speaker:  HanHnson  v.  Billy  (1847),  16  M.  & W.  442,  445. 

It  was  said  more  than  three  hundred  years  ago,  The  slander 
and  damage  consist  in  the  apprehension  of  the  hearers:”  Fleet- 
wood  Y.  Curley  (1619),  Hob.  268. 

And  the  old  rule  that,  in  actions  of  slander,  words  must  be 
taken  in  mitiori  sensu  is  no  longer  law:  French  {Oscar)  y.  Smith 
(1922),  53.  O.L.E.  28,  at  p.  30.  Even  when  the  antique  rule  was 
in  force,  the  mention  of  a woman  in  the  same  connection  was 
enough  to  make  it  non-applicable.  See  case  cited  by  Holt,  C.J., 
in  Clifton  v.  Wells  (1701),  12  ]\fod.  634;  Bloodworth  y.  Gray 
(1844),  7 M.  & G.  334.  So  the  mention  of  a boy  as  afflicted  with 
an  infectious  disease  in  connection  with  what  is  said  of  the  girl  is 
enough  to  satisfy  even  the  old  rule. 

Of  the  conversation  with  the  father,  there  can  he  no  question 
in  respect  of  the  imputation — he  told  the  father  that  the  plaintiff 
had  venereal  disease  and  that  she  should  be  attended  to — I do  not 
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Riddell,  J.  believe  that  he  added  a menace  that,  nnless  that  were  done  in 
twenty-four  hours,  he  would  make  it  cost  the  father  $100. 

Charges  of  having  a venereal  disease  are  of  course  actionable 
without  allegation  or  proof  of  special  damage:  French  {Oscar)  v. 
Smith,  53  O.L.E.  28,  and  authorities  cited. 

There  is  here  no  defence  set  up  of  justificationj  and  the  plain- 
tiff was  not  required  to  prove  the  falsity  of  the  charges.  She 
undertook  to  do  so ; and,  in  view  of  the  character  of  the  charge, 

1 thought  it  proper  to  permit  the  evidence. 

Not  only  did  she  herself  deny  ever  having  had  venereal  disease 
— which,  even  assuming  her  honesty,  would  not  perhaps  go  very 
far — but  it  was  proved  that  her  father,  on  hearing  from  the  de- 
fendant of  her  alleged  condition,  took  her  to  his  family  physician, 
Dr.  S.,  who  examined  her,  and  he  swears  that  he  found  her  free 
from  venereal  disease. 

The  defence  set  up  is  privilege,  i.e.,  qualified  privilege. 

The  defendant  says  that  he  went  to  E.  as  his  family  physician; 
that  he  was  such  is  true;  that  he  believed  he  was  the  family  phy- 
sician to  the  father  of  the  plaintiff  is  equally  true,  and  he  had 
good  grounds  for  so  believing : the  father  had  just  been  paying 
him  the  balance  of  his  account,  apparently  without  any  com- 
plaint. 

I hold  that,  as  to  the  statements  to  E.,  there  was  a clear  moral 
duty  in  the  defendant,  E.^s  family  physician,  to  notify  E.  of  the 
danger  his  family  seemed  to  be  in. 

The  ravages  of  communicable  disease  were  so  damaging  to  the 
commonwealth  that  many  years  ago  it  was  made  compulsory  for 
physicians  to  notify  the  Medical  Officer  of  Health  or  Health 
Officer  of  such  diseases.  Beginning  in  1884  with  47  Viet.  ch.  38, 
sec.  49,  requiring  the  physician  to  report  small-pox,  scarlet  fever, 
diphtheria,  typhoid  fever,  or  cholera,  through  E.S.O.  1887,  ch. 
205,  sec.  80,  and  E.S.O.  1897,  ch.  248,  sec.  89,  we  reach  (1912) 

2 Gfeo.  V.,ch.  58,  sec.  55(1),  in  which  the  requirement  is  extended 
to  every  ^‘‘communicable  disease” — as  at  present  E.S.O.  1914, 
ch.  218,  sec.  55(1). 

The  appalling  prevalence  of  venereal  diseases  and  their  terrible 
effects  were  most  forcibly  brought  to-  the  attention  of  the  civilised 
world  by  the  late  War,  indicating  that  a considerable  number — 
not  less  than  10  per  cent. — in  every  civilised  country  were  infected 
with  such  diseases,  a veritable  cancer  eating  into  the  very  heart  of 
the  people.  One  of  the  results  in  Ontario  was  the  passing  of 
The  Venereal  Diseases  Prevention  Act”  (1918),  8 Geo.  V.  ch. 
42  (Ont.),  and  the  amending  Acts  of  (1920)  10  & 11  Geo.  V. 
ch.  82  and  (1922)  12  & 13  Geo.  V.  ch.  89. 
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None  of  these  Acts  specifically  makes  it  the  legal  duty  of  a 
physician  to  report  communicable  disease  except  in  cases  which  he 
is  called  upon  to  visit,  and  that  to  the  Health  Officer : in  the  case 
of  venereal  diseases  (specially)  the  legislation  has  not  yet  gone 
beyond  the  case  of  those  under  arrest,  under  charge,  or  com- 
mitted to  some  place  of  detention.  But  from  sec.  4 of  the  Venereal 
Diseases  Prevention  Act,  prescribing  action  by  the  Medical  Officer 
of  Health  when  he  ‘‘  is  credibly  informed  that  a person  resident 
in  the  . . . district  ie  infected  with  venereal  disease  and  has 
infected  . . . other  persons,^^  it  seems  plain  that  it  is  at  least  a 
moral  duty  on  the  part  of  every  good  citizen  to  furnish  such  cred- 
ible information  if  and  when  he  can.  The  statute  by  the  same 
section  requiring  such  apparently  infected  person,  on  notice,  to 
procure  a clean  bill  of  health  quoad  such  disease,  indicates  the 
view  the  Legislature  takes  of  the  seriousness  of  the  danger  to  the 
public  of  venereal  infection. 

I am  of  opinion  that  any  medical  man — ^while  there  is,  or  may 
be,  no  legal  obligation  cast  upon  him  to  do  so — owes  a moral  duty 
to  those  for  whom  he  is  family  physician  to  warn  them  of  danger 
of  venereal  infection  concerning  which  he  has  credible  information. 
If  he  failed  to  do  so,  the  family  would  have  a good  right  to  com- 
plain and  to  decline  to  continue  to  employ  him.  It  was,  too,  a 
matter  that  would  not  wait. 

Por  example,  suppose  in  the  present  case  that  the  plaintiff 
was  in  fact  infected,  and,  there  being  no  warning  given,  the  little 
girl  of  E.  had  become  infected,  what  would  E.  have  said?  What 
excuse  would  the  doctor  have  had?  Of  course  the  danger  to  the 
child  of  infection  by  sleeping  with  a woman  suffering  from  ven- 
ereal disease  is  notorious — common  knowledge.’^ 

Much  the  same  considerations  apply  to  the  communications  to 
the  father.  The  doctor  honestly  thought  the  daughter  was  dis- 
eased, he  honestly  thought  that  he  was  the  family  physician — what 
else  could  he  do  but  inform  the  father?  I think  it  was  his  moral 
duty  to  do  so;  and  the  fact  that  the  girl  had  been  his  Sunday 
school  scholar  rather  increased  than  diminished  the  duty. 

The  tendency  of  the  English  cases  has  been  rather  to  extend 
the  limits  of  the  moral  duty  or  reasonable  exigency  which  author- 
ises the  publication  of  defamatory  matter:’^  Cowles  v.  Potts 
(1865),  34  L.J.Q.B.  247,  per  Blackburn,  J.,  at  p.  250.  I agree 
with  the  statement  in  Gatley  on  Libel  and  Slander,  p.  231,  the 
law  . . . would  be  followed  at  the  present  day  . . . that  where 
a person  who  has  information  which  materially  affects  the  interests 
of  another  tells  that  other  what  he  knows  wdth  the  honest  purpose 
of  protecting  his  interests,  and  in  tjie  full  belief  that  his  infor- 
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matioii  is  true^  such  communication,  though  volunteered  and  made 
to  a complete  stranger,  is  privileged:’^  Davis  v.  Reeves  (1855), 
5 Ir.  C.L.R.  75,  at  p.  90;  Amann  v.  Damm  (1860),  3 C.B.N.S. 
597,  at  p.  602;  Davies  y.  Snead  (1870),  L.R.  5 Q.B.  608,  at  p. 
611;  Stuart  v.  Bell,  [1891]  2 Q.B.  341,  at  p.  347;  Toogood  v. 
Spyring  (1834),  1 C.M.  & R.  181,  at  p.  193. 

The  tendency  in  the  American  Courts,  or  some  of  them^  indeed 
seems  the  other  way;  but  1 am  not  bound  to  follow  them  and  do 
not  follow  them. 

I think  then  these  were  occasions  of  qualified  privilege. 

Such  privilege  is,  of  course,  lost  if  there  were  malice  proved: 
Qualified  privilege  is  a defence  only  to  the  extent  that  it  throws 
on  the  plaintiff  the  burden  of  proving  express  malice.  Directly 
the  plaintiff  succeeds  in  doing  this  the  defence  vanishes,  and  it 
becomes  immaterial  that  the  publication  was  on  a privileged  occa- 
sion:” Smith  v.  Streatfeild,  [1913]  3 K.B.  764^  at  p.  770,  per 
Baukes,  J. 

If  the  occasion  be  one  of  qualified  privilege,  the  plaintiff  must, 
in  order  to  succeed,  prove  that  the  defendant  was  not  using  the 
occasion  honestly  for  the  purpose  for  which  the  law  gave  it  to 
him,  but  was  actuated  by  some  indirect  or  ulterior  motive,  e.g., 
malice  in  the  popular  acceptance  of  the  term : Gatley,  op.  cit., 
pp.  280,  281;  Ciarh  v.  Molyneux  (1877),  3 Q.B.D.  237.  It  is  not 
necessary  that  the  malice  proved  should  be  malice  against  the  plain- 
tiff— if  the  publication  be  made  to  gratify  the  defendant’s  malice 
against  a third  person,  e.g.,  the  father  of  the  plaintiff,  the  defence 
of  privilege  fails:  Steivart  v.  McKinley  (1885),  11  Viet.  L.R.  802. 

The  mere  fact  that  the  words  were  untrue  is  no  evidence  of 
malice,  no  disproof  of  hona  fides:  Caulfield  v.  Whitivorth  (1868), 
18  L.T.N.S.  527. 

What  are  relied  upon  to  prove  malice  are:  (1)  want  of  exam- 
ination of  the  plaintiff  by  the  defendant  to  establish  that  she  was 
infected  with  venereal  disease;  (2)  conduct  indicating  ill-will 
against  the  father. 

As  to  the  latter,  I do  not  believe  the  father’s  evidence  and  do 
believe  that  of  the  defendant — there  were  no  expressions  of  ill-will 
and  there  was  in  fact  no  ill-will  by  the  defendant  against  B.C. 
There  is  and  can  be  no  pretence  of  ill-will  against  either  the  father 
or  the  plaintiff — she  had  been  the  defendant’s  Sunday  school 
scholar,  and  he  had  a regard  for  her — certainly  no  ill-will. 

Even  if  the  defendant  had  been  nedia’ent  in  not  making  an 
examination  of  the  plaintiff,  that  would  not  be  malice  per  se. 

Mere  carelessness  is  not  of  itself  malice:”  Tompson  v.  Dasli- 
wood  (1883),  11  Q.B.D.  43,  at  p.  46;  Coolce  v.  Brogden  (1885),  1 
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Times  L.R.  I9T,  at  p.  498;  Pittard  v.  Oliver  (1890),  63  L.T.  247, 
at  p.  248.  Not  even  if  it  be  gross  negligence : Lawrence  v.  Death 
(1908),  28  N.Z-.L.R.  620. 

I find  here  no  reckless  indifference  on  the  part  of  the  doctor 
as  to  the  truth  or  falsity  of  his  statements,  such  as  would  evidence 
malice:  Clwrl:  v.  Molyneux,  3 Q.B.D.  237;  Royal  Aqiimium  and 
Summer  and  Winter  Garden  Society  v.  ParTcinson,  [1892]  1 Q.B. 
431  (C.A.) 

Finding,  as  I do,  that  the  defendant  had  an  honest  belief  in 
his  statements,  I cannot  infer  malice,  even  if  he  might  have  been 
more  careful. 

But  I fail  to  see  how  the  defendant  could  have  been  reasonably 
expected  to  make  more  certain  of  the  truth  of  his  information — 
it  has  not  been  proved  that  he  could  have  done  so  by  any  such 
examination  as  is  suggested.  And,  if  I am  to  be  permitted  to 
use  the  information  afforded  by  medical  works  of  authority,  it  is 
clear  that  the  girl  might  be  a focus  of  infection  without  any 
tangible  or  visible  signs  of  such  a condition  and  without  her 
knowing  it. 

I do  not,  however^  place  any  reliance  upon  this  phase.  What 
is  in  my  mind  is  that  the  fact  that  the  doctor  did  not  insist  on 
making  an  examination  of  the  girl  does  not  establish  malice — 
amongst  other  reasons,  he  had  been  taught  that  he  had  no  right 
to  do  so  without  the  father^s  consent. 

I think  that  the  defendant,  in  acting  as  he  did,  acted  as  a 
good  citizen,  a conscientious  physician,  under  a real  sense  of  duty, 
and  without  malice. 

His  refusal  to  sign  the  proposed  apology  is  no  evidence  of 
malice — he  thought,  as  I think,  that  he  had  acted  as  his  moral 
duty  called  upon  him  to  act : and  no  honest  man  should  or  could 
ever  apologise  for  doing  his  duty. 

The  action  must  be  dismissed  with  costs.  No  complaint  is 
made  of  the  report  to  the  Health  Officer,  exhibit  1 — this  is  clearly 
privileged. 


[APPELLATE  DIVISION.] 

Rex  V.  SOHNEIDER. 

Criminal  Law — Estreat  of  Bail-dond  — Motion  to  Discharge— Dismissal 
hy  County  Court  Judge— Appeal— Regularity  of  Estreat— Criminal 
Code,  sec.  1110. 

No  appeal  lies  from  the  refusal  by  a County  Court  Judge  of  a motion 
made  to  him  to  remit  and  discharge  the  estreat  of  the  applicant's 
bail-bond. 

Section  1110  of  the  Criminal  Code  does  not  cover  the  case  of  a recog- 
nizance of  bail  regularly  estreated. 
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Rex 

V. 

Schneider, 


Appeal  by  Louis  Feiiiberg  from  an  order  of  Coatswokth, 
Co.C.J..  presiding  in  the  Court  of  Oeneral  Sessions  of  the  Peace  for 
the  County  of  York,  dismissing  the  appellants  motion,  under  sec. 
1110  of  the  Criminal  Code,  to  remit  and  discharge  the  estreat  of 
the  appellants  bail-bond. 


June  20,  1923.  The  appeal  was  heard  by  Mekedith,  C.J.C.P., 
Riddell,  Latcheord,  Kelly,  and  Logie,  JJ. 

J . J.  Glass,  for  the  appellant. 

F.  P.  Brennan,  for  the  Crown.  . 


The  Court,  at  the  conclusion  of  the  argument,  dismissed  the 
appeal. 

The  following  memorandum  of  the  decision  of  the  Court  was 
made  by  Riddell,  J. : — Schneider,  being  convicted  in  the  County 
Court  Judge^s  Criminal  Court  on  a charge  of  criminal  negligence, 
was  remanded  for  sentence  until  after  the  hearing  and  disposition 
of  a case  stated  by  his  Honour  for  the  opinion  of  the  court  of 
appeal. 

Louis  Feinberg  had  been  Schneider’s  bail  in  the  police  court; 
and,  as  alleged  by  the  Crown,  became  bail  for  Schneider’s  appear- 
ance for  sentence  when  called  upon. 

Schneider  made  default,  the  bail-bond  was  estreated  (Criminal 
Code,  secs.  1095,  1098,  1100),  and  a writ  of  fi.  fa.  was  issued  to  the 
Sheriff  of  Toronto.  The  Sheriff  seized  the  goods  of  Feinberg; 
he  moved  the  Court  of  G-eneral  Sessions  of  the  Peace,  under  sec. 
1110  of  the  Code,  to  remit  and  discharge  the  estreat;  his  Honour 
Judge  Coatsworth  refused  the  application;  and  Steinberg  appealed. 

No  appeal  is  given  by  the  Code,  and  the  Court  acquires  no 
jurisdiction  from  any  other  source  to  entertain  the  appeal. 

Were  jurisdiction  established,  the  appeal  must  still  fail.  Section 
1110*  is  not  intended  to  cover  and  does  not  cover  such  a case: 
admittedly  some  one  who  called  himself  Louis  Feinberg  became 
bound  by  the  estreated  recognizance,  and  therefore  the  estreat  is 
regular  and  cannot  be  discharged. 

The  remedy,  if  any,  of  the  appellant  is  the  ordinary  civil 
remedy  given  to  the  owner  of  goods  which  have  been  seized  by 
the  Sheriff. 

A ppeal  dismisse d, 

*1110.  The  court,  into  which  any  writ  of  fieri  facias  and  capias  issued 
under  the  provisions  of  this  Part  (XXI.)  is  returnable,  may  inquire 
into  the  circumstances  of  the  case,  and  may,  in  its  discretion,  order 
the  discharge  of  the  whole  of  the  forfeited  recognizance,  or  sum  of 
money  paid  or  to  he  paid  in  lieu’ or  satisfaction  thereof,  and  make 
such  order  thereon  as  to  such  court  appears  just;  and  such  order  shall 
accordingly  he  a discharge  to  the  sheriff,  or  to  the  party,  according  to 
the  circumstances  of  the  case. 
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[APPELLATE  DIVISION.] 

Eobinson  V.  Adams. 

Injunction — Interim  Order — Picketing  — Trade  Union  — Defamatory 
Statements — Protection  of  Property — Unineorporated  Association 
Improperly  Sued — Appearanee — Nullity — Addition  of  Members  of 
Association  as  Defendants — Order  for  Representation  l)y  them  of 
all  Memders — Rule  75 — Aetion  of  Tort — Al>senee  of  Trust-fund. 

By  an  order  of  a Judge  of  the  Supreme  Court  of  Ontario  the  defen- 
dants were  restrained  until  the  trial  of  the  actions  from  publishing 
statements  complained  of  by  the  plaintiffs  as  defamatory  and  from 
watching  or  besetting  the  plaintiffs’  theatres  for  the  purpose  of  per- 
suading or  otherwise  preventing  persons  from  entering  the  same,  or 
from  working  for  the  plaintiffs,  or  in  the  theatres,  or  for  any  other 
purpose,  and  from  procuring  or  endeavouring  to  procure  any  person 
or  persons  to  break  his  or  their  contracts  with  the  .plaintiffs : — 

Held,  on  appeal  from  this  order,  that  no  case  had,  upon  the  material 
before  the  Court,  been  made  which  warranted  the  granting  of  an 
interim  injunction;  and  the  injunction  was  dissolved. 

Per  Middleton,  J.A.  : — Discussion  of  the  principles  upon  which  the 
Court  will  interfere  in  order  to  protect  property  by  means  of  its  in- 
junction and  to  restrain  the  publication  of  defamatory  statements, 
and  review  of  the  authorities. 

An  unincorporated  body,  a local  branch  of  a trade  union,  was  named  as 
a defendant  in  the  writ  of  summons,  and  entered  an  appearance:  — 
Held,  that  it  was  improper  to  sue  an  unincorporated  body;  and  the 
appearance,  which  was  said  to  have  been  entered  by  inadvertence, 
was  treated  as  a nullity,  and  the  case  dealt  with  as  if  the  union  as  a 
body  was  not  before  the  Court. 

Certain  members  of  the  union  were  added  as  defendants,  and  an  order 
authorising  them  to  represent  all  the  members  of  the  union  was 
sought: — 

Held,  that  where,  as  in  this  case,  the  action  is  to  recover  damages  for 
a tort,  and  it  is  not  alleged  that  the  unincorporated  body  is  pos- 
sessed of  a trust-fund  to  which  the  plaintiff,  in  the  event  of  success, 
would  have  the  right  to  resort,  an  order  for  representation  should 
not  be  made. 

Barrett  v.  Harris  (1921),  51  O.L.R.  484,  approved. 

Small  V.  Hyttenraueh  (1903),  6 O.L.R.  388,  Metallic  Roofing  Co.  v. 
Local  Union  No.  SO  (1903-5),  5 O.L.R.  463,  9 O.L.R.  171,  and  other 
cases,  considered. 

In  this  action  and  in  the  action  of  Patzalek  v.  Adams,  the 
plaintiffs  moved  for  orders  continuing  until  the  trial  of  the  actions 
interim  injunctions  granted  by  a Local  Judge. 

July  31.  The  motions  were  heard  by  Weight,  J.,  in  the 
Vacation  Court. 

V.  R.  Kay^  for  the  plaintiff  Eobinson. 

F.  R.  Murgatroyd,  for  the  plaintiffs  Patzalek  et  al. 

G.  M.  Huy  eke,  for  the  defendants. 


1924. 

Aug.  8. 
Nov.  21. 


August  8.  Wright,  J.  : — In  these  two  cases  the  plaintiffs  move 
for  orders  continuing  the  injunctions,  granted  by  a Local  Judge 
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at  Hamilton,  restraining  the  defendants,  their  servants,  workmen, 
agents,  members,  and  any  committee  thereof,  from  exhibiting 
notices  in  and  about  the  vicinity  of  the  plaintiffs^  theatres  in  the 
city  of  Hamilton. 

A substantive  motion  is  also  made  in  each  case  to  enlarge  the 
scope  of  the  injunction  so  as  to  restrain  the  defendants  and  each 
of  them^  their  servants  and  agents,  from  publishing,  by  means  of 
hand-bills  or  banners  or  otherwise,  any  defamatory  statements  of 
or  concerning  the  theatres  owned  by  the  plaintiffs,  and  from  watch- 
ing or  besetting  the  said  theatres  for  the  purpose  of  persuading  or 
otherwise  preventing  any  person  or  persons  from  entering  the 
same,  etc. 

The  plaintiffs  also  ask  for  orders  amending  the  writs  of  sum- 
mons and  proceedings  herein  by  adding  Fred  Ward,  Charles 
Purcell,  Hugh  Sedgewick,  William  Adams,  and  L.  Killman  as 
co-defendants,  and  declaring  that  these  parties  shall  for  the  pur- 
pose of  these  actions,  besides  representing  themselves,  represent 
and  defend  on  behalf  of  and  for  the  benefit  of  all  other  persons 
constituting  the  Hamilton  Motion  Picture  Projectionist  Local 
Union  303,  all  of  whom  to  be  bound  by  any  judgment  pronounced 
herein  in  the  same  manner  and  to  the  same  extent  as  if  they  were 
made  personally  parties  to  these  actions. 

Both  motions  were  heard  together. 

Without  entering  into  a discussion  of  the  law  applicable  to 
cases  of  picketing  by  members  of  a labour  union^  I think  I should 
follow  the  decision  of  Mr.  Justice  Rose  in  Meretshy  v.  Arntfield 
(1922),  21  O.W.N.  439.  The  acts  complained  of  in  that  ease  were 
similar  in  many  respects  to  those  alleged  by  the  plaintiffs  in  the 
present  actions. 

There  will  be  an  order  restraining  the  defendants  and  each  of 
them,  their  servants  and  agents,  etc.,  from  publishing,  by  means 
of  hand-bills  or  banners  or  otherwise,  the  statements  complained 
of  by  the  plaintiffs  as  defamatory  and  from  watching  or  besetting 
the  theatres  for  the  purpose  of  persuading  or  otherwise  preventing 
persons  from  entering  the  same,  or  for  the  purpose  of  persuading 
or  otherwise  preventing  persons  from  working  for  the  plaintiffs, 
or  in  the  theatres,  or  for  any  other  purpose,  and  from  procuring  or 
endeavouring  to  procure  any  person  or  persons  to  break  his  or 
their  contracts  with  the  plaintiffs  or  with  the  theatres. 

As  to  the  other  branch  of  the  motion,  I think  the  order  may 
go  adding  the  parties  complained  of  as  defendants ; but,  following 
the  decision  of  Mr.  Justice  Middleton  in  Barrett  v.  Harris  (1921), 
51  O.L.R.  484,  I do  not  think  it  is  a proper  case  to  make  an  order 
appointing  these  parties  to  represent  the  union  and  authorising 
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them  to  defend  the  actions  for  the  nnion.  There  is  no  allegation 
to  the  effect  that  the  nnion  is  possessed  of  a trust-fund,  or  that 
such  circumstances  exist  as  entitle  the  plaintiffs  to  resort  to  that 
fund  in  satisfaction  of  their  claims.  In  the  absence  of  such  alle- 
gations, Rule  75  cannot  be  invoked  in  support  of  tliis  motion,  and 
as  to  this  branch  the  motion  will  be  dismissed. 

Costs  of  the  motions  will  be  in  the  cause. 

In  Canadian  Multiphone  Co.  v.  Adams  an  order  to  the  same 
effect  was  made  by  WEiGiiiy  J.,  on  the  21st  August,  1924. 

The  defendants  in  each  action  appealed  from  the  orders  of 
Wright^  J.,  and, the  plaintiffs  cross-appealed. 

October  20.  The  appeals  and  cross-appeals  were  heard  together 
by  Latchford,  C.J.,  Middleton^  Hasten,  and  Orde,  JJ.A.,  and 
J.  L.  Counsel!,  K.C.,  and  Christopher  C.  Robinson,  K.C.,  for  the 
defendants,  contended  that,  though  they  had  admittedly  picketed 
the  theatres  of  the  plaintiffs  with  sandwich-men  using  them- 
selves as  bill-boards,  to  state  the  case  of  the  members  of  the 
Hamilton  Motion  Picture  Projectionists  Union  (Local  303)  against 
the  plaintiffs,  the  theatre  owners,  to  the  prospective  patrons  of  the 
theatres  in  order  to  dissuade  them  from  attending,  and  had  circu- 
lated hand-bills  with  the  same  object,  they  had  done  nothing  in 
respect  of  which  an  injunction  would  lie.  Ho  ground  appeared  in 
the  writs  or  in  the  affidavits  upon  which  an  injunction  ought  to 
be  granted.  The  English  law  as  laid  down  in  Lyons  (J.)  cl- 
Sons  V.  Wilkins,  [1896]  1 Ch.  811,  [1899]  1 Ch.  255,  and  Ward 
Locke  & Co.  Lid.  v.  Operative  Printers’  Assistants’  Society  (1906), 
22  Times  L.R.  327,  329,  applied  in  Fowler  v.  Kihble,  [1922] 
1 Ch.  487,  had  to  do  with  sec.  7 of  the  Conspiracy  and  Protection 
of  Property  Act,  1875,  corresponding  with  sec.  501  of  the  Criminal 
Code  of  Canada,  R.S.C.  1906,  ch.  146.  Upon  this  consideration, 
but  having  regard  to  sec.  13  of  the  Criminal  Code,  it  appeared 
that  that  branch  of  the  law  could  not,  for  constitutional  reasons, 
be  applied  to  this  case,  as  that  would  involve  interference  by 
Uominion  legislation  with' property  and  civil  rights  within  the 
Province.  The  plaintiffs  in  obtaining  the  interim  injunction 
charged  the  defendants  with  coercion,  intimidation,  and  accosting, 
but  those  charges  were  quite  unfounded.  The  defendants  sought 
to  advance  peaceably  their  legitimate  business  interests.  They 
had  accosted  no  one,  nor  had  they  in  any  way  obstructed  persons 
entering  or  intending  to  enter  the  theatres  or  authorised  anything 
of  the  kind:  Dick  v.  Stephenson,  [1923]  3 W.W.E.  761  : A m erica  n 
Sfeel  Foundries  v.  Tri-City  Cent ral^  Trades  Council  (1921),  257 
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U.S.  184,  203.  Defamation  had  not  been  alleged  or  proved,  but 
had  been  restrained  by  the- injunction  granted.  Nothing  defama- 
tory of  the  plaintiffs  appeared  in  the  posters  or  hand-bills  of  the 
defendants.  An  interim  injunction  could  not  be  granted  restrain- 
ing defamation  generally ; only  the  publication  of  particular  defam- 
atory matter  might  be  restrained : Natural  Resources  Security  Co.  v. 
“Saturday  Nighf’  Ltd.  (1910),  2 O.W.N.  9,  16  OAV.R.  927.  Nor 
had  there  been  any  malice  or  conspiracy  alleged  or  proved  against 
the  defendants.  The  only  ground  upon  which  an  injunction  could 
properly  be  granted  was  that  the  acts  of  the  defendants  consti- 
tuted a nuisance  at  common  law,  and  this  had  neither  been  alleged 
nor  proved.  The  union  could  not  be  dealt  with  by  the  Court  as  a 
body,  as  it  was  not  incorporated  and  was  not  an  entity  known  to 
the  law:  Metallic  Roofinq  Co.  v.  Local  Union  No.  30  (1903), 
5 O.L.R.  424. 

N.  R.  Kay  and  F.  R.  Murgatroyd,  for  the  plaintiffs,  contended 
that  “ picketing  ” included  standing  outside  a man’s  place  of  busi- 
ness with  a view,  to  compelling  him  to  refrain  from  doing  what 
he  had  a right  to  do  or  to  do  what  he  had  a right  to  abstain  from : 
Crankshaw’s  Criminal  Code  of  Canada,  5th  ed.,  p.  624,  notes  on 
sec.  501  (/)  of  the  Code.  Prospective  patrons  of  the  theatres  were 
accosted  at  the  entrances  by  the  defendants  or  their  agents  and 
intimidated.  The  hand-bills  were  defamatory  of  the  plaintiffs, 
charging  them  with  unfairness  in  their  business.  Having  appeared 
and  pleaded  in  an  apparently  corporate  capacity,  the  union  could 
not  now  raise  the  objection  that  it  was  unincorporated  and  there- 
fore, as  an  entity,  unknown  to  the  law : Krug  Furniture  Co.  y. 
Berlin  Union  of  Amalgamated  Woodworkers  (1903),  5 O.L.R.  463. 
The  order  for  representation  should  have  been  made  as  in  Small 
V Hyttenrauch  (1903),  6 O.L.R.  388.  Reference  to  Barrett  v. 
Harris  (1921),  51  O.L.R.  484,  and  cases  therein  referred  to. 

Robinson,  K.C.,  in  reply.  Combination  to  do  lawful  acts  can 
not  make  those  acts  unlawful  where  no  malice  is  shewn.  Malice 
is  an  intention  without  lawful  justification  or  excuse.  Desire  to 
advance  one’s  own  legitimate  interest  was,  in  this  case,  lawful 
justification  and  excuse.  Malice  could  only  be  found  by  excluding 
all  proper  motives.  Reference  to  Quinn  v.  Leathern,  [1901]  A.C. 
495;  Allen  v.  Flood,  [1898]  A.C.  1;  Mogul  Steamship  Co.  v. 
McGregor  Gow  (&  Co.,  [1892]  A.C.  25  (see  also  S.C.  (1885),  15 
Q.B.D.  476);  Scottish  Co-operative  Wholesale  Society  v.  Glasgow 
Fleshers'  Association  (1898),  35  Scot.  L.  Repr.  645;  Hodges  v. 
Webb,  [1920]  2 Ch.  70,  approved  in  White  v.  Riley,  [1921]  1 Ch. 
1;  Davies  v.  Thomas,  [1920]  2 Ch.  189,  at  p.  198,  per  Lord  Stern- 
dale,  M.R.;  Wolstenholme  v.  Ariss,  [1920]  2 Ch.  403;  Ware  and 
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Ve  Freville  Ltd.  v.  Motor  Trade  Associatiorij  [1921]  3 K.B.  40, 
67,  77,  80;  Reynolds  v.  Shipping  Federation  Lid.,  [1924]  1 Ch.  28; 
Sorrell  v.  Smith,  [1924]  1 Ch.  506;  also  an  article  in  the  Law 
Quarterly  Eeview,  yoL  39,  p.  193. 

November  21.  Latchford,  C.J.  (dealing  first  with  the  Eobin- 
SON  case)  : — This  appeal  is  from  an  order  made  by  Mr.  Justice 
Wright  on  the  8th  Angnst,  1924,  continuing  until  the  trial,  with  a 
variation,  an  injunction,  granted  by  a Local  Judge  at  Hamilton, 
restraining  the  original  defendants  from  publishing,  by  means  of 
hand-bills  or  banners  or  otherwise,  any  defamatory  statements  of 
or  concerning  the  plaintiff,  or  the  Hamilton  Playhouse  Theatre, 
in  the  city  of  Hamilton,  and  from  watching  or  besetting  the 
aforesaid  theatre  for  the  purpose  of  persuading  or  otherwise  pre- 
venting any  person  or  persons  from  entering  the  same  or  for  the 
purpose  of  persuading  or  otherwise  preventing  persons  from  work- 
ing for  the  plaintiff  or  in  the  said  Hamilton  Playhouse  Theatre 
or  for  any  other  purposes,  and  from  procuring  or  endeavouring 
to  procure  any  other  person  or  persons  to  break  his  or  their  con- 
tracts with  the  plaintiff  or  with  the  Hamilton  Playhouse  Theatre. 

The  order  also  added  as  defendants  Fred  Ward  and  three  other 
persons  whose  names,  with  that  of  Adams,  were  appended  to  a 
hand-bill  circulated  near  the  plaintiff^s  theatre.  It,  however,  dis- 
missed an  application  to  have  the  persons  so  added  represent  and 
defend  the  action  on  behalf  of  themselves  and  all  other  members 
of  the  Hamilton  Motion  Picture  Projectionist  Union  (Local  303). 
Against  this  dismissal  the  plaintiff  cross-appeals. 

With  regard  to  the  main  appeal,  which,  upon  the  argument, 
dealt  with  the  merits  of  the  case  so  far  as  disclosed  by  the  affidavit- 
evidence,  I find,  upon  consideration,  that  it  is  difficult,  if  not  im- 
possible, to  express  any  opinion  that  may  not  tend  to  the  prejudice 
of  one  side  or  the  other  upon  the  actual*  trial  of  the  issues  involved, 
when  oral  and  more  satisfactory  testimony  than  is  now  before  this 
Court  will  be  adduced.  In  the  circumstances,  I deem  it  prudent 
to  go  no  farther  than  to  say  that  I do  not  think  a proper  case  for 
an  order  enjoining  the  defendants  in  the  manner  stated  was  made, 
and  that  therefore  the  injunction  should  be  dissolved  and  the  appeal 
allowed  with  costs.  The  defendants  will  be  well-advised  if,  pend- 
ing the  trial,  they  do  nothing  that  may  provoke  a breach  of  the 
peace  or  subject  them  to  liability  of  any  kind. 

For  the  rules  indicating  the  circumstances  in  which  interlocu- 
tory injunctions  should  be  granted  see  Playier  \.  Lucas  (1921), 
51  O.L.E.  492. 

On  the  cross-appeal,  it  is  argued  that  the  order  of  ^fr.  Justice 
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Wright  is  wrong  in  not  authorising  Ward  and  the  added  defendants 
to  represent  all  other  members  of  the  local  branch  of  the  union. 

The  local  union^  while  an  unincorporated  body,  was  named  as 
a defendant  in  the  writ,  and  has  filed  a separate  appearance  by 
the  firm  of  solicitors  that  acted  and  still  acts  for  the  original 
defendant  Adams.  The  appearance  is  said  to  have  been  entered 
by  inadvertence  or  without  proper  consideration,  and  may,  I think, 
be  treated  as  a nullity.  It  was  improper  to  sue  an  unincorporated 
organisation,  and  the  appearance  as  well  as  the  writ  may  be 
regarded  as  a nullity  so  far  as  the  union  is  concerned.  Metallic 
Roofing  Co.  v.  Local  Union  No.  30,  5 O.L.R.  424,  was  an  appeal 
to  a Divisional  Court  from  an  order  dismissing  an  application  to 
set  aside  the  service  of  a writ  of  summons  on  the  union,  effected 
or  attempted  to  be  effected  by  serving  one  of  its  officers  or  agents. 
The  Court  reversed  the  order  appealed  from,  holding  that,  as  the 
union  Was  not  a corporation,  an  individual,  a partnership,  or  a 
quasi-corporation  like  the  defendants  in  Taff  Vale  Railway  Co.  v. 
Amalgamated  Society  of  Railway  Servants,  [1901]  1 K.B.  170  and 
[1901]  A.C.  426,  it  was  not  an  entity  which  could  be  sued  by  the 
name  which  it  bears.  On  an  appeal  to  the  Court  of  Appeal  ( (1905) 
9 O.L.E.  171)  the  judgment  of  the  Divisional  Court  was  affirmed, 
and  what  was  said  by  Meredith,  C.J.,  on,  the  point  in  question 
expressly  approved.  The  union  is  in  no  way  prejudiced  if  the 
appearance  is  treated  as  a nullity,  nor  is  the  plaintiff  pre- 
judiced. The  fact  that  the  plaintiff  has  applied  for  an  order 
that  Adams  and  the  added  defendants  should  represent  all  the 
other  members  of  the  union  indicates  a realisation  on  his  part  that 
the  union  was  not  properly  named,  as  a defendant.  Accordingly 
I propose  to  deal  with  the  cross-appeal  as  if  the  union  was  not 
before  the  Court.  Apart  from  the  claim  for  an  injunction,  the 
action,  according  to  the  writ,  is  for  damages  or  in  tort. 

It  nowhere  appears  that  there  exists  a trust-fund  available  for 
any  purpose  to  Adams  and  the  added  defendants. 

In  Barrett  v.  Harris,  31  O.L.R.  484,  the  cases  under  the  Eng- 
lish Rule  (1883)  131,  later  0.  XVI.,  r.  9,  from  Temperton  v. 
Russell,  [1893]  1 Q.B.  435,  to  London  Association  for  Protection 
of  Trade  v.  Greenland^  Ltd.,  [1916]  2 A.C.  15,  and  under  our 
virtually  identical  Rule  Xo.  75,  were  reviewed  and  analysed  by 
Middleton,  J.,  now  a member  of  this  Court. 

It  is  contended  on  behalf  of  the  plaintiff  that  he  is  entitled  to 
succeed  on  the  authority  of  Small  v.  Hyttenrauch , 6 O.L.R.  383. 
This  was  a judgment  of  a Divisional  Court  reversing  an  order  of 
Ferguson,  J.,  2 O.W.R.  447,  and  holding  that  under  Rule  200, 
identical  with  the  present  Rule  75,  the  plaintiff  was  entitled  to  an 
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order  directing  that  certain  individual  defendants  who  were  mem- 
bers of  unincorporated  trades  unions  might  be  sued  and  authorised 
to  defend  on  behalf  of  all  members  other  than  the  plaintiff  and 
the  members  of  his  orchestra.  The  judgment  was  delivered  by 
Street^  J. — Falconbridge,  C.J.,  and  Britton,  J.,  concurring.  In 
support  of  the  conclusion  arrived  at,  an  opinion  expressed  by  Lord 
Liudley  in  Taff  Vale  Railivay  Co.  v.  Amalgamated  Society  of  Rail- 
tvay  Servants,  |'1901]  A.C.  426,  at  p.  443,  was  cited  and  relied  on. 
That  opinion,  however,  was  not  necessary  to  the  decision  of  the 
case,  and  is  only  a dictum,  entitled,  like  the  decision  of  the  Di- 
visional Court,  to  great  respect,  but,  like  that  decision,  not  binding 
on  this  Court. 

In  Barrett  v.  Harris  the  cases  on  which  the  judgment  in  Small 
V.  Hyttenrauclh  was  apparently  founded  are  all  considered,  as  well 
as  the  later  cases,  which,  in  my  opinion,  accurately  state  the  law 
on  the  point  in  question,  such  as  Marht  Co.  Ltd.  v.  Knight 
Steamship  Co.  Ltd.,  [1910]  2 K.B.  1021;  WalTcer  v.  Sur,  [1914] 
2 Iv.B.  930 : Mercantile  Marine  Service  Associatiori  v.  Toms, 
[1916]  2 K.B.  243;  and  London  Association  for  Protection  of 
Trade  v.  Greenlands  Ltd.,  [1916]  2 A.C.  15. 

The  true  principle  seems  to  me  to  be  that,  where,  as  in  the 
present  case,  the  action  is  to  recover  damages  for  a tort,  and  it  is 
not  alleged  that  the  unincorporated  body  is  possessed  of  a trust- 
fund  to  which  the  plaintiff,  in  the  event  of  success,  would  have  the 
right  to  resort  (in  which  case  the  trustees  may  be  appointed  to 
represent  the  members  in  defending  the  fund),  an  order  of 
representation  should  not  be  made.  The  ground  for  the  principle 
is  stated  in  the  judgment  of  Middleton,  J.,  in  Barrett  v.  Harris, 
51  O.L.E.  at  p.  492 : Where  there  are  many  tort-feasors,  the 

plaintiff  has  an  adequate  remedy  by  suing  those  whom  he  can 
shew  to  be  wrongdoers,  and  from  whom  he  may  expect  to  levy  the 
amount  of  any  recovery.  Any  individual  alleged  to  he  a wrong- 
doer and  to  be  liable  to  a personal  judgment  ought  to  have  an 
opportunity  of  defending  himself.  His  interest  is  several  and  not 
in  common  with  other  alleged  wrongdoers.’^ 

I adopt,  to  its  full  extent,  Avhat  was  expressed  to  be  the  con- 
clusion of  law  in  Barrett  w.  Harris,  and  would  therefore  dismiss 
the  cross-appeal  with  costs. 

Middleton,  J.A.  : — I agree  with  the  disposition  of  tliis  appeal 
made  by  my  Ix)rd. 

In  Barrett  v-.  Harris,  51  O.L.E.  1(S4,  I reviewed  the  cases  upon 
tile  question  raised  l)y  the  cross-appeal,  and  further  consideration 
has  not  changed  the  opinion  there  expressed.  Small  v.  Hytten- 
ravch,  6 O.L.E.  388,  was  not  there  discussed  because  it  was  the 
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foundation  of  the  judgment  in  Metallic  Roofing  Co.  v.  Local  Union 
No.  30,  sK  O.L.R.  424,  9 O.L.R.  171,  and  added  nothing  to  what 
was  said  in  the  earlier  case.  These  cases  seem  to  me  to  be  based 
upon  what  the  later  decisions  in  England  have  pointed  out  as  a 
misconstruction  of  the  earlier  decisions,  and  a misapplication  of 
the  rule. 

My  attention  was  not  called  to  the  decision  of  the  Supreme 
Court  of  Canada  in  the  Alberta  case  of  Local  Union  No.  1562  v. 
Williams  (1919),  59  Can.  S.C.R.  240,  where  the  present  Chief 
Justice  of  Canada  discusses  the  question,  and  arrives  at  the  same 
eouclusion,  upon  very  similar  reasoning  (see  pp.  248  to  260). 

The  fundamental  difficulty  of  suing  a mob  or  any  unorganised 
body  cannot  be  avoided.  Any  individual  guilty  of  a tortious  act 
can  be  made  answerable  in  damages,  and  in  many  circumstances 
an  injunction  may  be  awarded  against  him,  but  where  the  thing 
that  is  complained  of  cannot  be  brought  home  to  any  individual, 
it  is  hard  to  see  how  the  person  injured  can  successfully  invoke  the 
aid  of  a court  of  justice. 

The  equitable  jurisdiction  of  a civil  court  cannot  properly  be 
invoked  to  suppress  crime.  Unlawful  acts  which  are  an  offence 
against  the  public,  and  so  fall  within  the  criminal  law,  may  also 
be  the  foundation  of  an  action  based  upon  the  civil  wrong  done  to 
an  individual,  but  when  Parliament  has,  in  the  public  interest, 
forbidden  certain  acts  and  made  them  an  offence  against  the  law 
of  the  land,  then,  unless  a right  to  property  is  affected,  the  civil 
courts  should  not  attempt  to  interfere  and  forbid  by  their  injunc- 
tion that  which  has  already  been  forbidden  by  Parliament  itself. 
Much  less  should  the  courts  interfere  when  the  thing  complained 
of  is  not  within  the  terms  of  the  criminal  law,  although  it  may  be 
rightly  regarded  as  objectionable  or  even  immoral,  for  then  the 
civil  courts  by  injunction  are  attempting  to  enlarge  and  amend 
the  criminal  law.  Government  by  injunction  is  a thing  abhorrent 
to  the  law  of  England  and  of  this  Province. 

The  fact  that  the  criminal  law  emanates  from  the  Dominion, 
and  the  civil  law  from  the  Province,  and  that  our  courts  are 
created  by  the  Province,  only  serves  to  manifest  the  desirability  of 
refraining  from  any  assumption  by  the  civil  courts  of  a power  to 
regulate  public  conduct. 

The  questions  of  trades  unionism  and  of  the  open  shop  and  of 
how  far  those  who  advocate  the  one  as  against  the  other  should  be 
permitted  to  go  in  endeavouring  to  uphold  and  enforce  their  views, 
are  essentially  matters  for  Parliament  and  quite  foreign  to  civil 
courts. 

The  Court  of  Chancery,  notwithstanding  all  this,  asserted  its 


LVI.] 


ONTAEIO  LAW  EEPOETS. 


225 


rights  to  protect  property  by  means  of  its  injunction.  This  juris- 
diction was  based  entirely  upon  the  idea  of  protecting  the  property 
of  the  plaintiff  against  the  wrongful  act  of  the  defendant,  and  was 
quite  independent  of  any  consideration  of  the  nature  of  the  act 
complained  of  as  viewed  from  the  standpoint  of  the  criminal  law. 
This  jurisdiction  is  exemplified  in  nuisance  cases. 

It  is  safe  to  say  that  the  Court  of  Chancery  never  granted  an 
injunction  in  aid  of  the  criminal  law,  or  as  supplementing  the 
criminal  law,  if  it  was  found  to  be  inefficient. 

If  authority  for  these  propositions  is  needed,  it  will  be  found 
in  the  judgment  of  Lord  Eldon  in  Macaulay  v.  Shachell  (1827), 
1 Bligh  N.S.  96,  at  p,  127,  where  he  says: — 

“ The  reason  why  the  Court  will  not  interfere  in  those  cases  is, 
that  it  has  no  criminal  jurisdiction  . . . but  it  lends  its  assist- 
ance to  a man  who  has,  in  the  view  of  the  law,  a right  of  property, 
and  who  makes  out  that  an  action  at  law  will  not  be  a sufficient 
remedy  and  protection.^^ 

Very  similar  is  the  statement  of  Lord  Justice  Turner  in 
Attorney-General  v.  Sheffield  Gas  Consumers  Co.  (1853),  3 DeG. 
M.  & G.  304,  where,  discussing  the  principle  upon  which  the  Court 
of  Chancery  enjoins  a nuisance,  he  says  (p.  320)  : — 

“Looking  at  the  principles  on  which,  as.  I apprehend,  this  Court 
interferes,  it  does  not  appear  to  me  that  there  can  be  any  sound  dis- 
tinction between  cases  of  private  and  public  nuisances.  It  fs  not 
on  the  ground  of  any  criminal  offence  committed,  or  for  the  purpose 
of  giving  a better  remedy  in  the  case  of  a criminal  offence,  that 
this  Court  is  or  can  be  called  on  to  interfere.  It  is  on  the  ground 
of  injury  to  property  that  the  jurisdiction  of  this  Court  must  rest; 
and  taking  it  to  rest  upon  that  ground,  the  only  distinction  which 
seems  to  me  to  exist  between  cases  of  public  nuisance  and  private 
nuisance  is  this^ — that  in  cases  of  private  nuisance  the  injury  is 
to  individual  property,  and  in  cases  of  public  nuisance  the  injury 
is  to  the  property  of  mankind.’’ 

The  case  of  an  injunction  restraining  the  publication  of  defama- 
tory statements  may  at  first  sight  appear  to  be  in  conflict  with 
what  I have  indicated;  but,  when  the  cases  are  looked  at,  it  will 
be  seen  that  they  very  strongly  support  the  views  presented.  The 
foundation  of  the  jurisdiction  of  the  Supreme  Court  to  grant  an 
injunction  restraining  the  publication  of  a libel  is  found  not  in 
the  Court  of  Chancery  but  in  the  Common  Law  Courts  under  the 
provisions  of  the  Common  Law  Procedure  Act  authorising  these 
Courts  to  grant  injunctions. 

In  Prudential  Assurance  Co.  v.  Knott  (1875),  L.E.  10  CIi.  142, 
a pamphlet  has  been  issued  giving  certain  statistics  concerning 
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insurance  companies,  the  premiums  charged,  ratio  of  assets  to  lia- 
bilities, expenses  of  administration^  etc.  The  plaintiff  company 
thought  this  publication  most  injurious  to  its  business,  and  sought 
an  injunction.  Upon  this  being  refused  by  Vice-Chancellor  Hall, 
an  appeal  was  heard  by  Lord  Cairns,  Lord  Justice  James,  and 
Lord  Justice  Mellish.  Lord  Cairns  pointed  out  that  if  these  state- 
ments did  not  constitute  a libel  at  common  law  the  Court  of  Chan- 
cery certainly  could  not  prevent  their  publication,  and  if  the 
publication  was  in  truth  libellous  the  Court  of  Chancery  was 
equally  without  jurisdiction.  The  suggestion  that  the  publication 
might  and  would  injure  the  company  as  to  its  goodwill  and  business 
did  not  confer  jurisdiction.  The  cases  indicating  the  limitation 
of  the  powers  of  the  Court  of  Chancery  are  collected;  the  case  of 
Dixon  V.  Holden  (1869),  L.R.  7 Eq.  488  (a  decision  of  Vice- 
Chancellor  Malins),  is  referred  to  (p.  146)  as  “the  only  shadow 
of  authority  the  other  way.’^  Lord  Justice  James  states  that  in 
Dixon  V.  Holden  the  Vice-Chancellor  “was,  by  his  desire  to  do 
what  was  right,  led  to  exaggerate  the  jurisdiction  of  this  Court 
in  a manner  for  which  there  was  no  authority  in  any  reported  case, 
and  no  foundation  in  principle.^^ 

In  Bonnard  v.  Perryman,  [1891]  2 Ch.  269,  the  effect  of  the 
Common  Law  Procedure  Act  and  the  subsequent  provisions  of  the 
Judicature  Act  is  carefully  considered,  and  it  was  held  that  since 
the  Joidicature  Act  the  Court  has  jurisdiction  to  grant  an  injunc- 
tion, and  even  an  interlocutory  injunction^  restraining  the  publica- 
tion of  a libel.  It  is  pointed  out  that  “ prior  to  the  Common 
Law  Procedure  Act,  1854,  neither  Courts  of  Law  nor  Courts  of 
Equity  could  issue  injunctions  in  such  a case  as  this : not  Courts 
of  Equity,  because  cases  of  libel  could  not  come  before  them;  not 
Courts  of  Law,  because  prior  to  1854  they  could  not  issue  injunc- 
tions at  all.  But  . . . the  Common  Law  Procedure  Act,  1854, 
undoubtedly  conferred  on  the  Courts  of  Common  Law  the  power, 
if  a fit  case  should  arise,  to  grant  injunctions  at  any  stage  of  a 
case  in  all  personal  actions  of  contract  or  tort,  with  no  limitation 
as  to  defamation.  This  power  was,  by  the  Judicature  Act,  1873, 
conferred  upon  the  Chancery  Division  of  the  High  Court,  repre- 
senting the  old  Courts  of  Equity.  Nevertheless,  although  the 
power  had  existed  since  1854,  there  is  no  reported  instance  of  its 
exercise  by  a Court  of  Common  Law  till  Saxly  v.  Easterbrook, 
3 C.P.D.  339,  which  was  decided  in  1878.’^ 

Our  Common  Law  Procedure  Act  (1856),  19  Viet.  ch.  43, 
sec.  283,  contained  provisions  substantially  the  same  as  the  English 
Act. 

The  question  whether  the  jurisdiction  thus  established  should 
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be  exercised  in  any  other  cases  than  those  in  which  the  libel  affects 
a trade  or  business,  arose  in  the  case  of  Monson  v.  Tussauds  Ltd., 
[1894]  1 Q.B.  671,  and  the  jurisdiction  was  upheld  by  a divided 
Court. 

The  principle  already  stated,  namely,  that  an  action  will  not 
lie  for  an  injunction  unless  an  action  would  lie  for  defamation, 
was  affirmed  by  the  House  of  Lords  in  White  v.  Mellin,  [1895] 
A.C.  154:— 

Damages  and  injunction  are  merely  two  different  forms  of 
remedy  against  the  same  wrong ; and  the  facts  which  must  be  proven 
in  order  to  entitle  a plaintiff  to  the  first  of  these  remedies  are 
equally  necessary  in  the  case  of  the  second  per  Lord  Watson,  at 
p.  167. 

I discuss  these  matters  to  this  extent^  as  their  consideration 
seems  to  have  heen  ignored  in  the  Court  below.  I find  myself 
unable  to  determine  their  application  in  the  case  in  hand.  The 
material  is  so  unsatisfactory  and  meagre  that  any  attempt  to  deal 
with  the  merits  must  fail.  I agree  that  it  is  better  now  to  deter- 
mine nothing  save  that  no  case  has,  upon  the  material  before  us, 
been  made,  warranting  the  granting  of  any  interim  injunction. 
All  else  should  be  left  for  the  hearing. 

The  cases  which  I have  quoted  indicate  the  necessity  of  great 
care  being  exercised  upon  applications  for  an  interim  injunction 
in  cases  such  as  this.  It  may  be  that  at  the  trial  the  plaintiff  may 
be  able  to  shew  some  sufficient  reason  to  justify  the  granting  of 
an  injunction  on  the  theory  that  a nuisance  has  been  established 
upon  the  lines  indicated  in  Lyons  (J.)  & Sons  v.  Wilkins,  [1899] 
1 Ch.  255,  at  p.  267.  Possibly  a case  may  be  made  out  establishing 
the  publication  of  defamatory  statements  calculated  to  injure  the 
plaintiff  in  his  business,  as  was  shewn  in  the  case  of  Hermann  Loog 
V.  Bean  (1884),  26  Ch.D.  306.  It  must,  however,  not  be  for- 
gotten that  it  is  not  defamatory  to  state  truthfully  of  a business 
man  that  he  will  not  employ  the  members  of  a trades  union  in 
his  business. 

MastejvT  and  Cede,  JJ.A.,  agreed  in  the  result  and  in  the  rea- 
sons given  by  Latchfoed^  C.J.,  and  Middleton,  J.A. 

Appeal  alloived  and  cross-appeal  dismissed. 

[The  appeals  and  cross-appeals  in  Patzalek  v.  Adai^is  and 
Canadian  Multiphone  Co.  v.  Adams,  cases  similar  in  all  respects 
to  Robinson  v.  Adams,  were  disposed  of  in  the  same  way.] 
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[APPELLATE  DIVISION.] 

Re  Anderson. 

Trusts  and  Trustees — Compensation — Quantum  of  Allowance — Increase 
on  Appeal. 

Held,  agreeing  with  the  view  of  Riddell,  J.,  55  O.L.R.  527,  that  an 
agreement  made  with  the  trustees  as  to  the  compensation  to  be  al- 
lowed them  did  not  include  an  allowance  in  respect  of  that  portion 
of  the  capital  of  the  trust  represented  by  a mortgage  for  $150,000; 
and  the  trustees  were  entitled,  on  the  basis  of  a quantum  meruit,  to 
a fair  and  proper  allowance  for  looking  after  that  portion  of  the 
capital  of  the  fund  and  for  the  constant  watchfulness  and  care  re- 
quired to  guard  it  from  loss 

The  order  of  Riddell,  J.,  in  this^respect  was  varied,  and  the  allowance 
increased  from  $500  to  $1,100. 

An  appeal  by  the  Toronto  General  Trusts  Corporation  from  the 
judgment  of  Riddell^  J.,  55  O.L.R.  527. 

November  5.  The  appeal  was  heard  by  Latchford^  C.J.,  Mid- 
dleton^ Hasten^  and  Orde,  JJ.A. 

G.  H.  Kilmer,  K.C.,  and  W.  8.  Montgomery,  for  the  appellants, 
contended  that  upon  the  facts  as  stated  in  the  judgment  appealed 
from  the  trustees  were  entitled  to  compensation  on  the  basis  of 
quantum  meruit  in  excess  of  that  awarded  them  in  the  Court  below. 
The  trustees  had  been  obliged  to  exercise  great  care,  carry  on  a 
lengthy  correspondence,  and  have  at  their  disposal  the  facilities 
requisite  to  the  performance  of  their  duties  in  executing  the  trust. 
No  provision  had  been  made  for  their  compensation  in  respect  of 
the  matters  before  the  Court.  French  v.  Toronto  General  Trusts 
Corporation  (1923)^  53  O.L.R.  336,  339,  followed  in  the  judgment 
appealed  from,  was  therefore  distinguishable. 

M.  C.  McLean,  for  the  beneficiaries,  respondents,  argued  that 
in  correspondence  with  them  the  trustees  had  made  what  should 
be  construed  as  an  agreement  to  accept  certain  compensation, 
which  had  in  due  course  been  afterwards  received  by  them,  and 
they  could  claim  no  further  remuneration.  Failing  this,  the 
quantum  of  compensation  awarded  in  the  judgment  appealed  from 
was  ample  in  consideration  of  the  nature  of  the  services  rendered. 
D.  C.  Ross,  for  the  Public  Trustee,  respondent. 


November  21.  The  judgment  of  the  Court  was  read  by 
Hasten,  J.A.  : — ^This  is  an  appeal  from  the  judgment  of  Riddell, 
J.,  dated  the  2nd  May,  1924,  and  reported  in  55  O.L.R.  527.  The 
application  before  Riddell,  J.,  was  by  way  of  appeal  from  the  order 
of  his  Honour  Judge  Widdifield,  a Judge  of  the  Surrogate  Court 
of  the  County  of  York,  whereby  he  allowed  to  the  trustees  the  sum 
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of  $3,300  as  compensation  for  their  pains^  care,  and  tronble  in  con-  App.  Div. 
nection  with  a certain  portion  of  a trust-estate  in  their  hands.  ^924 

The  facts  are  fully  stated  in  the  judgment  appealed  from,  and  

need  not  be  here  repeated.  Anderson. 

I concur  with  the  view  of  the  Court  below  that  the  correspond-  ^ 

ence  between  the  trust  company  and  the  late  J.  M.  Anderson  did 
not  touch  or  cover  the  remuneration  or  compensation  to  be  allowed 
to  the  trustees  in  respect  of  that  portion  of  the  capital  of  the  trust 
represented  at  the  time  by  a mortgage  for  $150,000.  It  is  quite 
possible  that  Anderson  may  have  thought  that  the  letter  of  Mr. 

Langmuir,  referred  to  in  the  evidence,  covered  all  the  compensa- 
tion that  was  ever  to  be  paid  by  the  cestui  que  trust  to  the  trustee ; 
but  it  is  plain  to  me  that,  upon  the  proper  construction  of  that 
letter,  it  cannot  be  so  interpreted,  and  must  be  confined  to  that 
portion  of  the  estate  to  which  it  actually  refers.  If  the  parties 
were  never  ad  idem,  the  trust  company  is  entitled  on  the  basis  of  a 
quantum  meruit  to  a fair  and  proper  allowance  for  looking  after 
this  portion  of  the  capital  of  the  fund  and  for  the  constant  watch- 
fulness and  care  required  to  guard  it  from  loss  {In  re  YHlliams 
(1902),  4 O.L.R.  501;  Re  McIntyre  (1904),  7 O.L.R.  548). 

And  so  the  only  question  , really  in  issue  in  this  appeal  is  one  of 
quantum.  Is  $500  enough  for  the  services  rendered  by  the  trustee 
in  guarding  this  portion  of  the  fund,  collecting  and  handing  it 
over  to  the  parties  interested? 

In  his  reasons  for  judgment  Riddell,  J.,  says  (55  0.  L.  R. 
at  pp.  530,  531)  ; — 

But  all  the  corporation  had  to  do  was  to  hold  the  mortgage 
in  their  vaults  (which  would  be  amply  paid  for  at  the  rental  of  a 
safety  drawer,  say,  $5  per  annum),  receive  a cheque  for  $80,000, 
and  deposit  it  and  pay  the  money  over  to  those  entitled.  Those 
entitled  were  all  well  known ; the  corporation  had  no  responsibility 
in  preserving  the  investment,  they  were  paid  a commission  for  col- 
lecting the  interest,  and  I think  they  should  receive  but  a com- 
paratively small  sum  for  any  services  they  performed. 

Any  solicitor  would  think  himself  well  paid  if  he  received 
$500  for  such  services — and  I think  the  corporation  is  not  entitled 
to  more.^^ 

With  that  view  I am  unable  to  agree.  This  was  a mortgage  on 
vacant  suburban  lands  lying  north  of  Toronto,  and  made  some  time 
prior  to  January,  1912,  at  a time  when  the  value  of  suburban 
lands  was  extravagantly  high.  The  mortgage  was  by  no  means  a 
gilt-edged  security,  and  from  time  to  time  both  interest  and  taxes 
appear  to  have  fallen  into  arrear.  Notwithstanding  tliis,  the 
capital  of  the  trust-estate  has  been  guarded  and  maintained  intact 
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during  a period  of  eleven  years  from  1912  till  it  was  handed  over 
in  December,  1923.  In  order  to  fulfil  this  duty  and  transact  other 
similar  business,  the  trust  company  has  necessarily  maintained, 
not  merely  a safety  deposit  vault  where  securities  such  as  this  could 
be  deposited,  but  an  extensive  staff  and  organisation,  and  it  is 
manifest  from  the  bundle  of  correspondence  produced  that  much 
care  was  given  and  much  correspondence  necessarily  took  place  in 
the  fulfilment  of  its  duties. 

Having  given  the  matter  the  best  consideration  in  my  power, 
I think  that  $100  per  annum  for  the  services  performed  by  the 
trustee  in  connection  with  this  security  is  a moderate  allowance. 
I would  therefore  allow  the  appeal  and  increase  the  compensation 
granted  the  trustee  from  $500  to  $1,100.  But,  as  the  original 
allowance  made  by  the  Surrogate  Judge  has  now  been  reduced  from 
$3,300  to  $1,100,  there  should  be  no  costs  here  or  below. 

Appeal  allowed. 


[ROSE,  J.] 


Shatfokd  V.  Foley  Gold  Mines  Co.  Ltd. 

Company — Action  against,  for  Wages  — Defences — Release — Authority 
of  Person  Executing — Estoppel  — Limitations  Act — Acknowledg- 
ment. 

In  an  action  against  a mining  company  for  the  recovery  by  the  plain- 
tiff of  a large  sum  for  arrears  of  his  wages  as  a watchman,  it  was 
held,  that  the  defendants  vrere  not  released  by  a certain  agreement 
whereby  shares  in  the  company  were  transferred  to  trustees  for  the 
benefit  of  the  plaintiff  and  other  creditors,  nor  by  a document,  signed 
by  the  plaintiff’s  solicitor  for  the  plaintiff,  but  without  express  or 
implied  authority,  purporting  to  release  the  company  from  the  se- 
cured claims;  and  that  the  plaintiff  was  not  estopped  nor  otherwise 
bound  by  the  fact  that  at  a meeting  of  the  shareholders  of  the  com- 
pany (he  having  become  a shareholder  and  a director)  he  took  part 
in  the  adoption  of  a report  which  left  his  claim  out  of  the  list  of  the 
company’s  liabilities.  There  was  no  evidence  that  the  company 
acted  to  its  prejudice  in  the  belief  that  the  plaintiff  had  represented 
that  he  was  no  longer  a creditor,  and  it  was  not  proved  that  the 
plaintiff  in  fact  agreed  with  the  company  to  release  it  and  to  look 
only  to  the  shares. 

But,  as  the  plaintiff,  from  the  time  of  the  trust-agreement  (1917)  till 
the  commencement  of  this  action  in  1924,  took  no  steps  to  enforce  his 
claim,  it  was  barred  unless  there  had  been  an  acknowledgment  suffi- 
cient to  take  it  out  of  the  Limitations  Act. 

And  held,  that  the  two  acknowledgments  relied  upon,  a cheque  of  the 
company  and  a memorandum  signed  by  the  president  of  the  company, 
could  not  be  regarded  as  referring  to  the  claim  for  wages,  but  were 
referable  to  his  interest  under  the  trust-agreement. 


LVI.] 


ONTARIO  LAW  REPORTS. 


231 


An  appeal  by  the  defendants  from  the  report  of  his  Honour 
Judge  McLennan,  to  whom  the  action  was  referred  under  sec.  65 
of  the  Judicature  Act. 

Novemher  7.  The  appeal  was  heard  by  Rose,  J.^  in  the  Weekly 
Court,  Toronto. 

H.  J.  Scott,  K.C.,  for  the  defendants. 

T7.  N.  Tilley,  K.C.,  for  the  plaintiff. 

November  28.  Rose,  J.  : — In  1917,  the  plaintiff,  through  his 
solicitor,  Mr.  C.  R.  Fitch,  began  an  action  against  the  defendants 
for  the  recovery  of  $3,200,  arrears  of  his  wages  as  watchman.  Mr. 
Fitch  was  acting  also  for  one  Kitto,  who  had  an  unsatisfied  judg- 
ment against  the  defendants  and  had  made  a seizure.  The  defen- 
dants had  no  means  of  raising  money  to  pay  the  plaintiff  or  Kitto ; 
and,  one  of  their  largest  shareholders,  J.  E.  Morrison^  desiring  to 
prevent  a sale  of  the  mine,  overtures  were  made  to  Mr.  Fitch,  and 
after  some  negotiations  an  agreement  was  entered  into  between  the 
plaintiff  and  Kitto  and  two  others  (one  of  whom  had  a claim 
against  Morrison,  secured  by  an  assignment  of  shares  of  the  com- 
pany’s stock)  of  the  first  part  .and  Morrison  of  the  second  part, 
whereby,  after  a recital  that  Morrison  had  agreed  to  transfer  shares 
of  the  company’s  stock  to  the  extent  (i.e.,  par  value)  of  $350,000 
to  trustees  as*  security  for  the  indebtedness,  it  was  agreed  that  the 
shares  should  be  held  by  the  trustees  (one  of  whom  was  Mr.  Fitch) 
with  power  to  vote  in  respect  of  them  and  to  sell  them  or  some  of 
them,  dividing  the  proceeds  among  the  parties  of  the  first  part  pro 
rata.  It  was  also  agreed  that  the  defendants’  directors  might  at 
any  time  take  over  the  shares  on  payment  of  the  claims  of  the 
parties  of  the  first  part  (or  so  much  of  such  claims  as  remained 
unsatisfied)  with  interest  from  the  date  of  the  agreement  at  the 
rate  of  8 per  cent.,  and  that  to- the  claims  the  trustees  might  add 
interest  at  the  same  rate  and  their  costs  of  carrying  out  the  trust. 
If  the  directors  exercised  their  right  to  take  over  the  shares,  they 
Avere  to  hold  them  in  trust,  first,  to  repay  themselves  the  amounts 
paid  to  the  parties  of  the  first  part,  and  then  to  transfer  them  to 
Morrison.  The  amounts  of  the  various  claims  were  fixed  for  the 
purposes  of  the  agreement,  that  of  the  plaintiff  being  put  at 
$3,500.  There  were  no  words  releasing  the  company  from  any 
claim  or  granting  to  the  company  any  extension  of  time  for  pay- 
ment. What,  if  any,  disposition  was  made  of  the  action  does  not 
appear.. 

After  the  execution  of  the  agreement  there  AA'as  a reorganisa- 
tion of  the  defendant  company’s  board  of  directors.  'Mr.  Fitch, 
who  theretofore  had  had  no  interest  in  the  company  and  aa’Iio,  it 
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seems,  had  been  named  as  one  of  the  trustees  of  the  shares  only  at 
the  instance  of  the  plaintiff,  who  had  no  business  experience  and 
preferred  to  have  his  solicitor  represent  him,  was  made  president, 
and  the  plaintiff,  for  some  reason  not  stated  but  presumably  mere- 
ly to  bring  the  number  up  to  the  number  required,  was  made  a 
director.  A copy  of  the  trust-agreement  was  written  into  the 
minutes  of  a special  meeting  of  the  shareholders,  although  the 
company  was  not  a party,  and  a statement  of  liabilities  was  sub- 
mitted in  which  there  was  no  mention  of  the  claims  secured  by  the 
assignment  of  the  shares.  Thereafter,  apparently  at  the  time  of 
the  delivery  of  the  share-certificates  to  the  trustees,  a document 
purporting  to  release  the  company  from  the  secured  claims  was 
executed,  Mr.  Fitch  signing  for  the  plaintiff. 

This  action  was  brought  in  1924  for  the  arrears  of  wages. 
The  first  defence  set  up  by  the  defendants  is  based  on  the  re- 
lease just  mentioned.  I agree  with  the  learned  referee  that  it  is 
not  binding  upon  the  plaintiff.  It  is  not  shewn  that  Mr.  Fitch  had 
any  express  authority  to  sign,  and  I cannot  find  any  implied  au- 
thority, even  if  it  had  been  understood  originally  that,  as  between 
Morrison  and  the  creditors  party  to  the  trust  agreement,  the  cre- 
ditors were  to  be  bound  to  look  to  the  shares  (which  were  ex- 
pressed to  be  transferred  as  security  for,  not  in  satisfaction  of,  the 
debts)  and  to  refrain  from  proceeding  against  the  company.  I 
think  also  that  in  the  circumstances  of  the  case  the  plaintiff,  who, 
as  has  been  stated,  was  a watchman,  without  knowledge  of  com- 
pany management,  is  neither  estopped  nor  otherwise  bound  by  the 
fact  that  at  a meeting  he  took  (or  is  recorded  as  having  taken) 
part  in  the  adoption  of  a report  which  left  his  claim  out  of  the  list 
of  the  company’s  liabilities.  There  is  no  estoppel,  for  there  is  no 
evidence  that  the  company  acted  to  its  prejudice  in  the  belief  that 
the  plaintiff  had  represented  that  he  was  no  longer  a creditor ; and 
the  evidence  falls  far  short  of  proving  that  the  plaintiff  in  fact 
agreed  with  the  company  to  release  it  and  to  look  only  to  the 
shares.  I agree  therefore  with  the  learned  referee  that  the  first  de- 
fence fails. 

The  second  defence  is  the  Statute  of  Limitations.  From  the 
time  of  the  trust  agreement  (1917)  till  the  commencement  of  this 
action  in  1924  the  plaintiff  took  no  steps  to  enforce  his  claim, 
which,  therefore,  is  barred  unless,  as  he  contends  and  the  learned 
referee  has  found,  there  has  been  an  acknowledgment  sufficient 
to  take  it  out  of  the  statute. 

The  acknowledgments  relied  upon  are  two — payments  on  ac- 
count and  a memorandum  signed  by  Mr,  Fitch  as  president  of  the 
company.  The  plaintiff  has  received  two  cheques,  one  apparently 
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for  $500  and  the  other  for  $490.  These  were  issued  to  him 
directly  by  the  company,  and  similar  cheques  were  issued  to  the 
other  creditors  parties  to  the  agreement  of  1917.  The  money  out  of 
which  the  company  made  the  payments  was  derived  from  the  sale 
of  certain  of  its  assets,  and  the  evidence  is  that  the  payments  were 
intended  as  a distribution  of  capital  among  the  shareholders — 
whether  the  requisite  steps  had  been  taken  to  legalize  such  a dis- 
tribution does  not  appear  and  is  unimportant.  The  plaintiff’s 
point,  however,  is  that  the  payment  was  made  directly  to  him  and 
not  through  the  trustees  of  the  shares,  and  that  it  was  a payment 
to  him  on  account  of  his  claim  against  the  company  and  not  as  a 
shareholder.  But  it  is  sworn  that  it  was  merely  as  a convenience 
to  the  trustees  that  the  cheques  were  issued  in  this  way — and  when 
it  is  remembered  that  one  of  the  trustees  was  the  president  of  the 
company  and  that  the  cheques  were  signed  by  the  secretary  and 
countersigned  by  the  president,  the  evidence  occasions  no  astonish- 
ment— and,  besides  that,  there  is  a letter  of  the  18th  December, 
1923,  from  the  secretary  of  the  company  to  the  plaintiff,  couched 
in  terms  that  indicate  that  the  relations  between  these  two  were 
very  friendly,  in  which  the  secretary  says  that  he  has  handed  to 
Mr.  Fitch,  to  be  countersigned,  a cheque  for  $490  “ drawn  in  ” 
the  plaintiff’s  favour^  being  a payment  of  one  per  cent,  per  share 
on  ” the  plaintiff’s  “ equity  in  the  trust  stock.”  In  the  face  of 
this  letter  it  seems  to  me  to  be  quite  impossible  to  hold  that  that 
particular  cheque  was  an  acknowledgment  of  the  debt;  and  the 
case,  apart  altogether  from  the  testimony  of  the  witnesses,  being 
so  clear  as  to  that  cheque,  I do  not  see  what  there  is  upon  which  to 
base  a finding  that  another  cheque  was  issued  not  as  a payment  on 
the  plaintiff’s  equity  in  the  trust  stock  ” but  as  a payment  on 
account  of  the  claim  against  the  company  for  wages.  The  only 
cheque  referred  to  by  the  learned  referee  is  a later  one,  dated  the 
22nd  March,  1924,  which,  apparently,  was  issued  to  replace  the 
cheque  of  December,  1923,  which  the  plaintiff  had  lost.  But, 
whether  it  was  issued  as  an  additional  payment  or  to  replace  a 
cheque  that  had  been  issued  expressly  as  a payment  on  the  shares, 
I am,  with  respect,  unable  to  follow  the  referee  in  his  statement, 
for  which  he  gives  no  reasons,  that  it  would  be  sufficient  to  prevent 
the  operation  of  the  statute. 

Then  as  to  the  memorandum.  The  plaintiff,  as  he  says,  was 
seeking  credit  from  a merchant,  and  went  to  Mr.  Fitch  to  get 
something  that  would  help  him  with  the  merchant.  What  he  asked 
for  is  not  very  clear  upon  the  evidence.  He  puts  it  first : “ I asked 
him  for  it.  I was  dealing  at  a store,  and  they  wanted  to  know 
how  much  I had  coming  to  me;”  and  then  he  assents  to  a state- 
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ment  by  his  counsel,  You  went  in  to  Mr.  Fitch,  you  say,  to  get 
something  to  shew  what  was  coming  to  you  from  the  Foley  Gold 
Mines  Company  Limited  but  on  cross-examination  he  assents 
also  to  this  statement  by  counsel  for  the  defendants,  You  came  to 
Mr.  Fitch  and  asked  for  a statement  of  how  you  stood  with  the 
company  under  the  trust-agreement;^^  he  says,  ^‘Yes,  sir;  I went  in 
and  asked  him  for  money  on  my  claim  against  the  Foley  Gold  Mine 
Company,  and  then  I asked  him  to  give  me  a statement  and  he 
figured  it  up  and  gave  it  to  me.^’  Mr.  Fitch  says : I signed  a 

computation  under  the  terms  of  the  trust-agreement  at  8 per 
cent.,  as  I was  asked  to  do.^^ 

The  memorandum  is  in  fact  a computation.  It  begins  with 
the  figures  $3,500  ” (the  amount  in  dollars  of  the  plaintiff’s 
claim  as  fixed  by  the  trust-agreement  for  the  purposes  of  that 
agreement),  then  interest  at  8 per  cent,  (the  rate  which  the 
trustees  were  authorised  to  pay)  for  2 years  and  2 months  is 
calculated  and  added,  then  a cash  payment  that  had  been  made  is 
deducted,  then  interest  for  3 years  is  added,  and  the  result  as  of 
the  22nd  December,  1922,  is  found,  and  then  is  written:  Amt. 

due  D.  Shatford  to  Dec.  22nd,  1922,  $4,470.60.  C.  R.  Fitch,  Pres. 
Foley  Co.” 

The  question  is,  whether  this  memorandum  is  one  of  those  un- 
conditional acknowledgments  which  import  a promise  to  pay,  and 
so  are  sufficient  to  take  the  case  out  of  the  statute.  In  my  opinion, 
it  is  not.  An  acknowledgment,”  says  Fry^  L.  J.,  in  Green  v. 
Humphreys  (1884),  26  Ch.  D.  474,  481,  ^^is  an  admission  by  the 
writer  that  there  is  a debt  owing  by  him.  . . . It  is  not  enough 

that  he  refers  to  a debt  as  being  due  from  somebody.  In  order  to 
take  the  case  out  of  the  statute  there  must  upon  the  fair  construc- 
tion of  the  letter,  read  by  the  light  of  the  surrounding  circum- 
stances, be  an  admission  that  the  writer  owes  the  debt.”  As  in  the 
case  of  any  other  document,  a knowledge  of  the  circumstances  in 
which  the  words  were  written  may  be  essential  to  an  understand- 
ing of  the  words — see  the  judgment  of  Lord  Sumner  in  Spencer  v. 
Hemmerde,  [1922]  2 A.  C.  507,  at  p.  526 — and  I think  that  when 
this  memorandum  is  read  by  the  light  of  the  surrounding  circum- 
stances it  becomes  fairly  clear  that  the  statement  is  (as  Mr.  Fitch 
says  it  was  intended  to  be)  a statement  of  the  amount  to  which  the 
plaintiff  is  entitled  on  the  footing  of  the  trust-agreement.  The 
circumstances  are:  that  there  is  no  suggestion,  as  far  as  the  evi- 
dence goes,  that  the  defendants  owed  the  plaintiff  $3,500  in  1917 
or  ever  agreed  to  pay  him  interest  at  the  rate  of  8 per  cent,  per 
annum,  so  that  an  admission  that  the  defendants  owed  $4,470.60 
in  1922  would  have  been  an  admission  of  something  that  was  untrue. 
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and  a promise  to  pay  that  snm  would  have  b^en  without  consid- 
eration— and  the  admission,  if  it  is  effective^  is  effective  because 
it  implies  a promise  to  pay — ; whereas,  for  the  purposes,  of  the  trust- 
agreement,  the  plaintiff^s  claim  was  $3,500,  less  the  payment  that 
he  had  received,  plus  interest  at  the  rate  of  8 per  cent,  per  annum, 
so  that  the  calculation,  if  it  was  a calculation  of  the  amount  for 
which  the  shares  stood  as  security,  was  correct,  and  the  admission 
was  a proper  one.  In  these  circumstances,  even  assuming  that  Mr. 
Fitch,  as  president  and  general  manager  of  the  company,  had  au- 
thority to  admit- that  $4,470.60  was  due  from  the  company  and  to 
bind  the  company  by  a promise  of  payment,  and  assuming  that  the 
mere  statement  that  $4,470.60  was  due  to  the  plaintiff  could  be  con- 
strued, if  the  paper  only  was  looked  at,  as  an  admission  that  it  was 
due  from  the  defendants  (as  to  which  consider  Lord  Justice  Fry^s 
statement  in  Green  v.  Humphreys^  supra),  there  is,  to  my  mind, 
something  forced  and  artificial  in  saying  that  it  is  established  by 
the  memorandum  that  in  1922  the  defendants  admitted  that  they 
owed  the  plaintiff  $4,470.60  and  agreed  to  pay  that  sum.  There- 
fore, I am  unable  to  follow  the  learned  referee  in  his  statement 
that  the  “ memorandum  . . . signed  by  the  president  of  the 
defendant  company  . . . and  delivered  by  him  to  the  plaintiff 

as  an  acknowledgment  of  the  amount  owing  to  the  plaintiff  — he 
does  not  say  by  whom — appears  to  he  a sufficient  acknowledg- 
ment to  prevent  the  intervention  of  the  Statute  of  Limitations.’^ 
For  these  reasons,  I am  of  opinion  that  the  statute  affords  a 
good  defence,  and  that  the  appeal  must  be  allowed  and  the  action 
dismissed  with  costs. 


[WRIGHT,  J.] 

Holdaavay  V.  British  Crown  Assurance  Corporation  Ltd. 

Insurance  (AutomoMle) — Application  Signed  hy  Agent  of  Insurance 
Company — Absence  of  Authority — Ontario  Insurance  Act,  sec. 
198d  (12  A 13  Geo.  Y.  ch.  61,  sec.  Hi) — ISf on-compliance  with — Ig- 
norance of  Assured  of  Conditions  on  Face  of  Policy — Misrepresen- 
tations— Failure  to  Prove — Materiality  of  those  Alleged — Insurance 
Act,  sec.  156,  subsecs.  1 and,  5 (Amended  by  5 Geo.  V.  ch.  20,  sec. 
19) — Absence  of  Fraud — Statutory  Condition  No.  1. 

The  defendant  company,  by  a policy  issued  on  the  8th  March,  1924,  in- 
sured the  plaintiff’s  motor  vehicle  against  loss  by  fire  or  transpor- 
tation. By  an  earlier  policy  the  same  company  had  insured  the 
same  vehicle,  but  that  policy  had  expired  on  the  3rd  March,  1924. 
The  application  for  the  new  policy,  also  dated  the  8th  March,  1924,  was 
prepared  by  B.,  the  defendant  company’s  agent,  and  signed  by  him  in 
the  plaintiff’s  name,  the  policy  being  issued  by  B.:  — 

Held,  upon  the  evidence,  that  the  plaintiff  gave  no  instructions  to  B. 
to  make  an  application  in  1924,  nor  to  make  any  of  the  statements 
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or  representations  contained  in  the  application,  and  that  B.  was  not 
acting  as  agent  for  the  plaintiff,  hut  as  agent  for  the  company 
throughout. 

Dworkin  v.  Glohe  Indemnity  Co.  of  Canada  (1921),  51  O.L.R.  159,  dis- 
tinguished. 

The  provisions  of  sec.  198d  of  the  Ontario  Insurance  Act,  as  enacted  hy 
(1922)  12  & 13  Geo.  V.  ch.  61,  sec.  14,  requiring,  in  the  case  of  an  auto- 
mobile insurance  contract,  an  application  therefor  in  writing  signed 
by  the  insured,  or  by  his  agent  authorised  in  writing  signed  by  the 
insured,  and  that  a copy  of  the  application  be  attached  to  and  form 
part  of  the  policy,  not  having  been  observed  by  the  company,  the  case 
should  be  dealt  with  as  if  no  written , application  had  been  made ; 
and,  upon  the  evidence,  the  plaintiff  was  not  aware  of  the  conditions 
which  appeared  on  the  face  of  the  policy. 

Provident  Savings  Life  Assurance  Society  of  New  York  v.  Mowat 
(1902),  32  Can.  S.C.R.  147,  distinguished. 

No  misrepresentations  were  made  by  the  plaintiff,  or  by  any  person 
authorised  by  him,  which  induced  the  defendant  company  to  issue 
the  policy. 

The  policy  did  not  comply  with  the  provisions  of  sec.  156,  subsec.  5,  of 
the  Act,  as  amended  by  5 Geo.  V.  ch.  20,  sec.  19,  and  the  defendant 
company,  therefore,  could  not  base  a defence  on  any  term  or  condh 
tion  of  the  policy  modifying  or  impairing  its  effect. 

Subsections  1 and  5 of  sec,  156  explained,  and  Dworfcm  v.  Globe  In- 
demnity Go.  of  Canada  (1921),  51  O.L.R.  159,  and  Rockmaker  v.  Motor 
Union  Insurance  Go.  Ltd.  (1922),  52  O.L.R.  553,  referred  to. 

There  being  no  written  application,  and  the  defendant  company  having 
failed  to  establish  fraud  on  the  part  of  the  plaintiff,  statutory  condi- 
tion No.  1 furnished  a complete  answer  to  the  contentions  of  the 
company. 

The  materiality  of  the  misrepresentations  alleged  to  have  been  made 
by  or  on  behalf  of  the  plaintiff  considered. 

The  plaintiff  brought  this  action  to  recover  the  sum  of  $3,000 
upon  an  insurance  policy  issued  by  the  defendant  company  on  the 
8th  March,  1924,  insuring  a Packard  truck  against  loss  by  fire  or 
transportation,  in  the  sum  of  $3,000. 

The  action  was  tried  by  Weight,  J.,  without  a jury,  at 
Chatham. 

A.  ClarJc,  for  the  plaintiff. 

T.  J.  Agar,  K.C.,  for  the  defendant  company. 

November  29.  Weight,  J. : — The  defendant  company  had 
previously  issued  other  policies  of  insurance,  but  the  last  policy 
had  expired  on  the  3rd  March,  1924,  some  four  days  previous  to 
the  issue  of  the  policy  now  sued  on.  The  truck  was  burned  on  or 
about  the  13th  May,  1924,  and  proofs  of  loss  were  duly  filed,  but 
the  defendant  company  disputed  its  liability,  and  refused  to  pay 
the  insurance. 

Several  grounds  of  defence  are  set  up,  the  principal  ones  being 
as  follows: — 

(a)  That  the  motor  truck  was  represented  as  a 1921  model, 
whereas  in  fact  it  was  a 1917  model. 
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(h)  That  the  actual  cost  to  the  plaintiff  of  the  said  motor 
truck  was  represented  at  $7,000,  whereas  in  fact  the  purchase-price 
was  $5,900. 

(c)  That  the  plaintiff  was  not  the  owner  of  the  truck,  as  there 
was  a lien-note  against  it  for  unpaid  purchase-money. 

(d)  That  the  plaintiff  had  represented  that  no  other  company 
had  cancelled  or  declined  to  renew  or  issue  automobile  insurance 
to  him,  whereas  in  fact  no  other  company  had  declined  to  issue  a 
pohcy  on  the  truck  in  question. 

(e)  That  the  plaintiff  had  in  his  application  stated  that  no 
claim  had  been  made  against  or  by  him  for  any  accidental  damage 
or  other  loss  in  respect  of  the  ownership  or  operation  of  any  auto- 
mobile, whereas  in  fact  a claim  had  been  made  against  him  by  the 
Canadian  Pacific  Eailway  Company  for  damage  done  by  an  auto- 
mobile belonging  to  the  plaintiff  to  gates  of  the  railway  company 
at  a crossing,  and  that  the  plaintiff  had  also  collected  from  the 
London  Guarantee  and  Accident  Company  Limited  the  sum  of 
$700  for  loss  and  damage  by  fire  to  an  automobile  belonging  to  the 
plaintiff. 

An  application,  exhibit  No.  11,  was  filed  at  the  trial.  This 
application  was  prepared  by  C.  C.  Bragg,  the  defendant  company’s 
agent,  and  signed  by  him  in  the  plaintiff’s  name.  This  applica- 
tion is  dated  the  8th  March,  1924,  the  same  day  as  the  policy  bears 
date,  the  policy  being  issued  by  the  agent  who  signed  the  applica- 
tion. It  is  contended  by  the  defendant  that,  in  the  signing  of  the 
application,  Bragg  acted  as  agent  for  the  plaintiff  and  not  for  the 
defendant  company,  and  that,  therefore,  the  plaintiff  is  responsible 
for  any  statements  contained  in  the  application  signed  by  his 
agent.  The  decision  in  DworJcin  v.  Glote  Indemnity  Co.  of  Canada 
(1921),  51  O.L.E.  159,  is  relied  on  in  support  of  this  contention. 

The  facts  in  this  case  are  entirely  different  from  those  in  the 
DworJcin  case. 

The  agent  Bragg  states  in  his  evidence  that  he  signed  the  ap- 
plication under  the  plaintiff’s  authority.  In  preference  to  that 
statement,  I accept  the  evidence  of  the  plaintiff,  who  states  that 
the  only  instructions  he  gave  to  Mr.  Bragg  were  to  continue  to 
keep  up  the  insurance  on  the  truck,  which  clearly  would  mean  a 
renewal  of  the  previous  policies,  but  the  agent  failed  to  keep  the 
policies  in  force,  and  allowed  the  policy  issued  in  1923  to  lapse,  so 
that  a new  policy  was  necessary.  The  agent  does  say  that  he  had 
general  instructions  to  keep  the  truck  covered  with  insurance ; but 
I think  the  proper  conclusion  to  arrive  at  is,  that  no  instructions 
were  given  to  the  agent  to  make  an  application  in  1924,  nor  to 
make  any  of  the  statements  or  representations  contained  in  the  ap- 
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plication,  exhibit  11,  and  that  the  agent  Bragg  was  not  acting  as 
agent  for  the  plaintiff,  but  as  agent  for  the  defendant  company 
throughout.  See  In  re  Universal  Non-Tariff  Fire  Insurance  Co., 
Foi’bes  S Co.'s  Claim  (1875),  L.E.  19  Eq.  485;  Welford  and  Ot- 
ter^Barry’s  Fire  Insurance,  2nd  ed.,  p.  158  et  seq. 

Section  198d,  subsec.  1,  of  the  Ontario  Insurance  Act,  as 
enacted  by  sec.  14  of  the  Ontario  Insurance  Amendment  Act  of 
1922  (12  & 13  G-eo.  V.  ch.  61)  provides  that  an  insurer  shall  not 
effect  a contract  of  automobile  insurance  unless  such  insurer  has 
received  an  application  therefor  in  writing  signed  by  the  insured, 
or  by  his  agent,  authorised  in  writing  signed  by  the  insured.’’ 
Subsection  2 provides  : ^‘^A  copy  of  the  application  shall  be  at- 
tached to  and  form  part  of  the  policy  when  issued  by  such  in- 
surer.” 

Neither  of  these  provisions  was  observed  by  the  defendant  com- 
pany, and  it  ought  not  now  to  be  allowed  to  avoid  liability  by  con- 
tending that  the  application  was  signed  by  the  plaintiff’s  agent. 

The  matter  then  is  to  be  dealt  with  as  if  no  written  application 
had  been  made,  and  the  question  to  be  determined  is,  how  far 
the  statements  appearing  on  the  face  of  the  policy  are  binding  upon 
the  plaintiff. 

It  will  be  noted,  as  in  the  case  of  RocJcmaher  v.  Motor  Union 
Insurance  Co.  Ltd.  (1922),  52  O.L.E.  553,  that  the  declarations 
contained  in  the  alleged  application  and  the  statements  contained 
in  the  policy  itself  are  not  signed  by  the  plaintiff. 

It  will  also  be  noted  that  the  defendant  failed  to  comply  with 
the  provisions  of  subsec.  2 of  sec.  19Sd  of  the  Ontario  Insurance 
Amendment  Act  of  1922,  already  referred  to. 

The  policy  was  issued  on  the  8th  March,  1924,  and  was  not 
handed  to  the  plaintiff  until  a few  days  afterwards,  so  that  he 
would  only  have  it  in  his  possession  a very  short  time  before  the 
fire,  and  I find  that  he  was  not  aware  of  the  conditions  which  ap- 
peared on  the  face  of  the  policy.  This  distinguishes  the  present 
case  from  Provident  Savings  Life  Assurance  Society  of  New  YorTc 
V.  Mowat  (1902),  32  Can.  S.  C.  E.  147. 

I think  the  proper  finding  is  that  there  were  no  misrepresenta- 
tions made  by  the  plaintiff,  or  any  person  authorised  by  him, 
which  induced  the  defendant  company  to  issue  the  policy,  and 
therefore  The  defence  of  misrepresentation  must  fail. 

The  policy  does  not  comply  with  the  provisions  of  sec.  156,  sub- 
sec. 5,  of  the  Ontario  Insurance  Act,  as  amended  by  sec.  19  of  the 
Statute  Law  Amendment  Act,  1915,  5 Geo.  Y.  ch.  20.  The  com- 
bined effect  of  the  provisions  of  subsecs.  1 and  5 (as  amended)  of 
sec.  156  appears  to  be: — 
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(1)  That  all  terms  and  conditions  of  the  contract  modifying  Wright,  J. 

or  impairing  its  effect  must  be  set  out  in  full  in  the  policy  or  in  a 1^24. 
paper  attached  thereto  (subsec.  1).  „ 

(2)  That,  if  the  insurer  wishes  to  take  advantage  of  any  term  v. 

or  condition  which  provid-es  for  the  avoidance  of  the  contract  on  ^^^qwn^ 

the  ground  of  misrepresentation  in  the  application,  or  that  such  Assueance 
misrepresentation  induced  the  insurance  company  to  enter  upon  the  Preparation 
contract,  such  term  or  condition  must  appear  in  the  policy,  and  it 
must  also  be  stated  in  the  policy  that  such  term  or  condition  is 
limited  to  cases  in  which  such  statements  were  material  to  the 
contract. 

(3)  That,  if  these  provisions  are  not  complied  with,  such  term 
or  condition  cannot  be  relied  on  as  a defence. 

These  provisions  were  exhaustively  dealt  with  by  Mr.  Justice 
Hodgins  in  Dworhin  v.  Glohe  Indemnity  Co.  of  Canada,  51  O.L.R. 

159,  and  in  Rochmalcer  v.  Motor  Union  Insurance  Co.  Ltd.,  52 
O.L.R.  553. 

Applying  the  provisions  of  these  sections  of  the  Ontario  Insur- 
ance Act,  as  explained  in  these  cases,  to  the  facts  of  the  present 
case,  the  defence  in  the  present  case  fails. 

Statutory  condition  number  1 would  appear  to  furnish  a com- 
plete answer  to  the  contentions  of  the  defendant  company,  as  lim- 
iting the  right  of  the  defendant  company  to  plead  and  rely  on  only 
such  statements  of  the  insured  as  are  contained  in  the  written 
application — excepting  only  in  cases  of  fraud. 

There  was  no  written  application  by  the  plaintiff  in  this  case, 
and  the  evidence  falls  very  far  short  of  establishing  any  fraud  on 
his  part,  so  that  the  defence  must  fail  on  this  ground. 

In  the  view  I have  taken  of  the  case,  it  is  not  necessary  to  deal 
with  the  question  as  to  the  materiality  of  the  statements  or  misre- 
presentations alleged  to  have  been  made  by  or  on  behalf  of  the 
plaintiff,  but  I cannot  refrain  from  referring  to  some  of  them.  As 
to  the  alleged  misstatement  as  to  the  model  of  the  truck,  whether 
it  was  1917  or  1921,  I would  refer  to  Huddy  on  Automobiles,  5th 
ed.,  p.  1025,  and  cases  there  cited.  In  any  case  it  was  not  proven 
satisfactorily  that  the  truck  was  a 1917  model. 

As  to  the  ownership  of  the  truck,  I find  that,  long  prior  to  the 
issue  of  the  present  policy,  the  lien  against  the  car  had  been  paid 
off,  so  that  at  the  date  of  the  policy  the  plaintiff  was  the  absolute 
owner  of  the  same. 

I also  find  that  the  plaintiff  acted  in  good  faith  throughout, 
and  that  he  did  not  knowingly  misrepresent  or  conceal  any  fact  or 
circumstance  required  by  the  application.  True,  he  did  not  disclose 
the  claim  by  the  Canadian  Pacific  Railway  Company  nor  the 
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claim  against  the  other  'insurance  company,  but  his  attention  was 
not  particularly  directed  to  these  matters,  and  his  answers  were 
not  intentionally  misleading.  This  refers  to  the  previous  applica- 
tion only,  as  there  was  no  application  in  connection  with  the  pres- 
ent policy. 

There  will  be  judgment  for  the  plaintiff  for  the  sum  of  $3,000 
and  interest  from  the  14th  July,  1924,  at  5 per  cent.  I fix  this 
date  as  being  sixty  days  after  the  proofs  of  loss  were  filed. 

The  plaintifi  will  also  be  entitled  to  his  costs  of  the  action. 


[IN  CHAMBERS.] 

Smiley  v.  ISTault  and  Lawson. 

Solicitor — Action  upon  Bill  of  Costs — Judgment  ty  Default — Motion  to 
Set  aside  and  for  Taxation  of  Bill — Solicitors  Act,  sec.  36— Motion 
Made  after  Lapse  of  12  Months  from  Delivery  of  Bill — Judgment  Set 
aside  as  Indulgence  — Bill,  whether  Excessive  — ■ Excuse  for  not 
Moving  Earlier — Ignorance  of  Rights — Terms — Practice. 

The  plaintiff,  a solicitor,  in  June,  1922,  rendered  to  the  defendants,  his 
former  clients,  a bill  of  costs.  Nothing  having  been  paid,  in  Novem- 
ber, 1923,  he  began  this  action  to  recover  the  amount  of  the  bill. 
Judgment  for  default  of  appearance  was  signed  by  the  plaintiff  and 
execution  issued  in  March,  1924.  In  September,  1924,  one  of  the  de- 
fendants made  an  application  to  set  aside  the  judgment  and  execu- 
tion and  to  have  the  bill  referred  to  taxation.  The  motion  was  re- 
fused by  the  Master,  and  the  applicant  appealed  but  only  as  to  the 
refusal  to  set  aside  the  judgment:  — 

Held,  that  sec.  36  of  the  Solicitors  Act,  R.S.O.  1914,  ch.  159,  had  no 
bearing  upon  the  question  whether  the  judgment  ought  to  be  set 
aside. 

There  being  grounds  for  supposing  that  the  bill  was  excessive,  and  the 
applicant’s  excuse  for  not  moving  earlier,  viz.,  ignorance  of  his  rights, 
being  plausible,  the  judgment  should  be  set  aside  as  an  indulgence, 
upon  terms  of  payment  of  costs  and  giving  security  for  the  plaintiff’s 
claim. 

Muir  V.  Jenks,  [1913]  2 K.B.  412,  distinguished. 

An  appeal  by  the  defendant  Nanlt  from  an  order  of  the  Mas- 
ter dismissing  a motion  made  by  the  appellant  to  set  aside  a judg- 
ment entered  for  default  of  appearance  and  execution  issued 
thereon  and  to  have  the  bill  of  costs  sued  upon  referred  to  taxation. 

November  7.  The  appeal  was  heard  by  Rose,  J.,  in  Chambers. 
T.  N.  Phelan,  K.C.,  for  the  defendant  Nault. 

H.  D.  GamUe,  K.C.,  for  the  plaintiff. 

December  1.  Rose,  J. The  action  is  upon  a bill  of  costs 
incurred  by  the  defendants  to  the  plaintiff  in  an  action  in  which 
he  acted  as  their  solicitor.  The  bill  was  rendered  in  June,  1922, 
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and,  nothing  having  been  paid,  the  action  was  begun  on  the  9th 
November,  1923.  Thereafter,  the  defendant  Nault  made  pay- 
ments on  account  in  November  and  December,  1923,  and  January, 
1924,  but  no  further  payments  until  after  judgment  had  been 
signed  and  execution  issued,  which  was  apparently  on  the  14th 
March,  1924 — the  judgment  is  not  among  the  papers  handed  in  at 
the  time  of  the  argument.  The  sheriff  seized  certain  horses  and 
other  chattels  belonging  to  the  defendant  Nault,  and  Nault  made 
payments  to  him  in  March,  April,  May,  and  June,  1924,  amount- 
ing in  all  to  $335.  He  swears  that  he  always  thought  that  the 
bill  was  excessive,  but  that  until  August,  1924,  shortly  before  he 
consulted  the  solicitor,  who,  in  September,  instituted  the  present 
proceedings,  he  was  not  aware  that  it  is  a client’s  right  to  have  his 
solicitor’s  bill  taxed  by  an  officer  of  the  Court.  He  had  consulted 
another  solicitor,  Mr.  G-reer,  in  July,  1924,  and  Mr.  Greer  had 
written  to  the  plaintiff  suggesting  that  Nault  ought  to  be  treated 
as  having  paid  enough,  and  that  the  plaintiff  ought  to  look  to  the 
other  defendant,  Lawson,  for  the  balance  of  the  bill;  and,  after 
more  than  a month’s  delay  (which  is  explained),  the  plaintiff  had 
answered  the  letter  on  the  19th  August;  but  there  is  nothing  from 
which  it  can  be  inferred  that  there  was  any  discussion  between  Mr. 
Greer  and  Nault  as  to  whether  the  bill  was  or  was  not  a proper 
one,  or  as  to  whether  there  was  any  possibility  of  getting  rid  of 
the  judgment,  and  I did  not  think  that  there  was  any  object  in 
delaying  the  hearing  of  the  appeal  in  order  that  an  affidavit  might 
be  obtained  from  Mr.  Greer;  for,  even  if  Nault  was  advised  as  to 
those  matters  as  early  as  the  9th  July  (the  date  of  Mr.  Greer’s  let- 
ter), he  did  nothing,  by  way  of  payment  on  account  or  otherwise, 
to  render  his  position  weaker  on  the  25th  September  (when  the 
motion  was  launched)  than  it  had  been  at  the  beginning  of  July. 

The  motion  to  the  Master  was  for  an  order  vacating  the  judg- 
ment and  execution  and  referring  the  bill  to  taxation.  The  Master 
thought  that,  although,  undoubtedly,  the  bill  would  have  been  re- 
duced upon  a taxation,  the  excess  was  not  so  gross  as  to  constitute 
one  of  those  special  circumstances”  that,  under  sec.  36  of  the 
Solicitors  Act  (R.S.O.  1914,  c-h.  159),  must  be  found  to  exist  be- 
fore, upon  motion  by  the  party  chargeable,  a bill  can  be  referred  to 
taxation  after  judgment  has  been  obtained  or  after  1 2 months  from 
the  time  of  the  delivery  of  the  bill.  He  thought  that  he  was 
governed  by  sec.  36,  and  therefore  he  refused  the  motion. 

There  is  no  doubt  that  the  motion  before  the  Master,  in  so  far 
as  it  was  a motion  for  an  order  referring  the  bill  to  taxation,  was 
governed  by  the  statute.  But  the  appeal  is  only  against  the  Mas- 
ter’s refusal  to  set  aside  the  judgment,  IMr.  Phelan  contends, 
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therefore,  that  the  cases  bearing  upon  the  question  as  to  whether 
the  circumstances  shewn  are  ^^special  circumstances”  within  the 
meaning  of  the  statute  have  no  application,  and  that  all  that  there 
is  to  consider  is,  whether  a case  is  made  for  the  exercise  of  the  dis- 
cretionary power  to  set  aside  a judgment  obtained  on  default  of 
appearance,  although  he  does  argue  that  there  are  special  circum- 
stances ” within  the  meaning  of  the  Act.  Mr.  Gamble,  on  the 
other  hand,  contends  that  the  motion  is  governed  by  the  Act  and 
that  the  judgment  cannot  be  set  aside  unless  there  are  such  special 
circumstances  as  warrant  the  making  of  an  order  of  reference. 

In  my  opinion,  Mr.  Phelan^s  construction  of  sec.  36  is  correct. 
The  section  forbids  the  Court  or  Judge  to  direct  such  ” a refer- 
ence (i.e.,  a reference  of  the  bill  to  taxation)  upon  an  application 
made  by  the  party  chargeable  with  such  bill  after  a verdict  or 
judgment  has  been  obtained  or  after  12  months  from  the  time 
such  bill  was  delivered,  unless  special  circumstances  are  shewn. 
That,  however,  is  all  that  it  does  prohibit,  and  in  my  opinion  it  has 
no  bearing  upon  the  question  whether  the  judgment  ought  to  be 
set  aside ; whether  the  setting  aside  of  the  judgment  will  or  will  not 
help  the  appellant  is  a different  matter.  If  it  is  set  aside,  he  will 
be  in  the  same  difficulty  as  before  if  he  moves  for  ah  order  for 
taxation,  for  the  12  months  have  expired  and  the  special  circum- 
stances will  still  have  to  be  proved,  and  perhaps  the  fact  that  he 
moved  before  the  Master  for  an  order  of  reference  and  has  not  ap- 
pealed from  the  dismissal  of  his  motion  will  stand  in  his  way.  All 
that,  however,  is  his  look-out.  If  he  makes  a case  for  being  re- 
lieved of  the  judgment,  he  is  entitled  to  be  rid  of  it  and  to  be 
allowed  to  go  to  trial  or  to  take  such  other  steps  as  he  may  be  ad- 
vised to  defeat  or  reduce  the  plaintiff^s  claim.  Therefore,  I do  not 
stop  to  discuss  the  cases  cited  upon  the  question  as  to  the  kind  of 
special  circumstances  that  must  be  shewn  upon  a motion  under 
sec.  36  of  the  Act. 

The  bill  seems  to  me  to  be  for  an  amount  much  in  excess  of 
what  would  be  taxed,  but  I have  no  information  except  such  as  is 
to  be  derived  from  looking  at  the  bill  itself  and  considering  such 
facts  as  the  affidavits  disclose  as  to  the  nature  of  the  case  in  which 
the  services  were  rendered,  and  so  I am  not  prepared  to  say,  as  the 
Master  was,  that,  undoubtedly,  it  would  be  reduced  on  taxation,  or 
to  apply  the  rule,  acted  upon  in  Muir  v.  Jenhs,  [1913]  2 K.B.  412, 
and  other  cases,  that  where  a plaintiff  signs  judgment  in  default 
of  appearance  for  a sum  in  excess  of  that  which  is  due  to  him  the 
defendant  is  entitled  to  have  the  judgment  set  aside.  I do  not 
know  of  any  case  in  which  that  rule  was  applied  where  it  was  not 
perfectly  clear  that  the  amount  was  wrong,  as  for  instance  in  Muir 
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V.  Jenks,  where  the  plaintiff  omitted  to  give  credit  for  a sum  paid 
on  account  after  the  writ  was  issued.  This  case  seems  to  me  not  to 
fall  within  that  rule,  but  to  be  one  of  the  ordinary  cases  in  which 
a defendant,  having  allowed  judgment  to  go  against  him  by  default, 
comes  forw'ard  with  some  excuse  for  his  neglect  and  alleges  a de- 
fence that  is  at  least  plausible,  and  where  the  Court,  finding  that 
his  story  is  not  incredible  and  that  there  seems  to  be  some  merit  in 
his  defence  and  that  no  irreparable  wrong  will  be  done  to  the 
plaintiff,  grants  him  the  indulgence  that  he  seeks.  See,  e.g.,  At- 
wood V.  Chichester  (1878),  3 Q.B.D.  722;  Bourne  v.  O’Donohoe 
(1897)^  17  P.R.  522;  Fieldhouse  v.  Buxton  (1918),  40  D.L.R. 
736,  a case  in  which  there  would  have  been  irreparable  injury  to 
the  plaintiff,  and  the  motion  was  refused;  and  Teasdale  v.  Welsh 
(1920),  19  O.W.N.  246,  where  the  relief  was  granted  upon  terms, 
although  the  defendant  had  not  shewn  any  sufficient  excuse  for  his 
neglect. 

In  the  present  case  the  excuse,  ignorance,  is,  I think,  rather 
better  than  it  would  be  in  a case  where  the  relations  of  the  parties 
were  different,  the  plausible  defence  appears  upon  the  face  of  the 
bill,  and  there  can  be  no  irreparable  injury  to  the  plaintiff  if  the 
appellant  is  put  upon  a term  similar  to  that  to  which  Mr.  Phelan 
said  he  was  prepared  to  submit^ — to  give  security  for  any  amount 
that  the  plaintiff  is  likely  to  recover  in  the  action.  Therefore,  I 
think  the  case  is  one  in  which  the  indulgence  asked  for  ought  to  be 
granted. 

The  motion  will  be  allowed  and  the  judgment  vacated — and  of 
course  the  execution  will  fall  with  the  judgment — subject  to  the 
appellant’s  paying  the  costs  of  the  motion  before  the  Master  (on 
which  he  asked  for  relief  which  he  does  not  claim  upon  this  mo- 
tion) and  of  the  appeal,  and  giving  security  to  the  satisfaction  of 
the  Local  Registrar  at  Haileybury  (if  the  parties  differ  about  it) 
to  the  amount  of  $650  to  answer  the  plaintiff’s  claim  and  costs. 
This,  as  I understand  the  figures  (taking  the  amount  of  the  bill 
attached  to  the  writ  and  the  amounts  of  the  cheques  produced), 
will  be  ample  security,  but  if  there  is  any  substantial  question  with 
regard  to  it  the  matter  may  be  mentioned  to  me  again. 

In  default  of  compliance  with  the  terms  stated,  the  motion  will 
be  dismissed  with  costs. 
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[IN  CHAMBERS.] 

Eex  V.  Clarence  F.  Smith. 

Eex  V.  C.  A.  Barnard. 

Criminal  Law' — Bail — Application  for,  after  Conviction,  pending  Appeal 

— ResponsiMlity  of  Court — Attitude  of  Crown.  - 

While  it  is  not  ^possible  to  lay  down  an  inflexible  rule  as  to  when  a 
person  convicted  of  an  offence  and  sentenced  to  imprisonment,  who 
appeals  from  his  conviction,  should  or  should  not  be  admitted  to  bail 
pending  the  determination  of  his  appeal,  it  is  important  to  bear  in 
mind  that  every  one  is  presumed  to  be  innocent  until  legally  con- 
victed, and  that  so  far  as  is  humanly  possible  the  law  should  be  so 
administered  as  not  to  do  injustice  to  an  innocent  person. 

In  the  circumstances  of  these  cases,  applications  for  bail  under  sec. 
1019  (1)  of  the  Criminal  Code  (13  & 14  Geo.  V.  ch.  41,  sec.  9)  were 
granted. 

The  responsibility  for  granting  or  refusing  bail  is  that  of  the  Court — 
the  Crown  properly  took  the  position  that  it  should  neither  consent 
nor  object. 

Motions,  on  behalf  of  the  prisoners  for  orders  admitting  them 
to  bail,  after  conviction  and  sentence,  pending  the  hearing  and 
determination 'of  appeals.* 

December  3.  The  motions  were  heard  by  Mulock,  C.J.O.,  in 
Chambers. 

A.  C.  McMaster,  K.C.,  for  Smith. 

R.  S.  Robertson,  K.C.,  for  Barnard. 

D.  L.  McCarthy,  K.C.,  for  the  Crown. 

December  3.  Mulock,  C.J.O.: — These  are  applications  to 
admit  to  bail  after  conviction  and  pending  appeal.  At  the  con- 
clusion of  the  argument  this  morning  I intimated  that  I thought 
there  were  sufficient  reasons  to  warrant  the  granting  of  the  applica- 
tions, but  that  I desired  to  set  them  forth  in  writing. 

The  following  is  a brief  history  of  the  two  cases,  so  far  as  it 
bears  on  the  motions  in  question.  In  the  month  of  October,  1923, 
informations  were  laid  against  Smith,  and  Barnard  charging  them 
with  offences  contrary  to  the  provisions  of  the  Bank  Act.  They 
were  each  then  admitted  to  bail.  Smith  in  his  own  bond  of  $50,000 
and  two  sureties  of  $25,000  each,  and  Barnard  in  his  own  bond 
of  $100,000  and  two  sureties  of  $25,000  each.  They  remained  at 
large  under  bail  until  their  respective  trials  and  until  conviction. 

* By  sec.  1019  (1)  of  the  Criminal  Code,  as  enacted  by  13  & 14 
Geo.  V.  ch.  41,  sec.  9,  “ The  chief  justice  or  the  acting  chief  justice  of 
the  court  of  appeal,  or  a judge  of  that  court  to  be  designated  by  him, 
may,  if  it  seems  fit,  on  the  application  of  an  appellant,  admit  the  ap- 
pellant to  bail  pending  the  determination  of  his  appeal.” 
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Smith  was  convicted  on  the  7th  November,  1924,  of  negligently 
signing,  approving,  or  concurring  in  an  account  containing  false 
or  deceptive  statements,  and  Barnard  was  convicted  on  the  25th 
November  on  three  counts:  the  first,  wilfully  making  a false  state- 
ment; the  second,  wilfully  using  a false  statement;  and  the  third, 
negligently  approving  or  concurring  in  a false  statement,  contrary 
to  the  provisions  of  the  Bank  Act. 

The  learned  Judge  did  not  sentence  either  prisoner  when  judg- 
ment was  given,  and  they  were  each  admitted  to  bail  until  the  day 
• fixed  for  sentence,  the  1st  December  instant.  Thus  they  were 
again  at  large  after  conviction  and  until  sentence.  On  that  day 
they  were  sentenced : Smith  to  six  months  in  the  Ontario  Reforma- 
tory with  an  additional  indeterminate  sentence  of  six  months,  and 
Barnard  to  eighteen  months’  imprisonment  and  a further  indeter- 
minate sentence  of  six  months  less  one  day.  On  the  1st  December 
they  were  again  admitted  to  bail  by  my  brother  Ferguson  pending 
the  disposition  of  these  motions. 

Whilst  it  is  not  possible  to  lay  down  an  indexible  rule  as  to 
when  a person,  convicted  of  an  offence  punishable  with  imprison- 
ment, and  who  appeals  from  his  conviction,  should  or  should  not 
be  admitted  to  bail  pending  the  determination  of  his  appeal,  it 
is  important  to  bear  in  mind  that  every  one  is  presumed  innocent 
until  legally  convicted,  and  that  so  far  as  is  humanly  possible  the 
law  should  be  so  administered  as  not  to  do  injustice  to  an  innocent 
person. 

Presumably,  a person  convicted  of  an  offence  is  guilty,  but  he 
may  not  be,  and  if  his  conviction  be  set  aside  as  illegal  he  is  still 
in  the  eyes  of  the  law  innocent.  If  the  final  result  should  be 
acquittal,  and  he  be  in  the  meantime  confined  in  prison,  it  is 
the  case  of  an  innocent  man  unjustly  deprived  of  his  freedom.  In 
order  as  much  as  possible  to  avoid  such  injustice,  it  is  the  policy 
of  the  law  under  some  circumstances  to  admit  to  bail  persons 
accused  of  offences  punishable  by  imprisonment.  Each  case,  how- 
ever, has  its  own  special  set  of  circumstances;  and,  therefore,  the 
decision  in  one  case  to  accept  or  refuse  bail  does  not  constitute  any 
precedent  as  to  the  proper  course  to  be  pursued  in  another.  But 
a person  convicted  of  an  offence  punishable  with  imprisonment 
who  appeals  from  his  conviction  should  not  be  admitted  to  bail 
unless  it  be  reasonably  certain,  that  he  will  surrender  himself  in 
accordance  with  the  terms  upon  which  he  may  be  admitted  to  bail. 

I do  not  wish  it  to  be  inferred  that  I am  laying  down  the  rule 
that  m every  case  of  an  appeal  after  conviction  the  prisoner  should 
be  admitted  to  bail,  even  if  it  is  reasonably  certain  that  he  will 
surrender  himself.  I can  well  suppose 'cogent  reasons  ao-ainst  the 
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admission  to  bail  of  a person  convicted  of  an  offence  punishable  by 
imprisonment  and  who  in  all  probability  will  surrender  himself 
in  accordance  with  the  order  of  the  Court.  The  circumstances 
attending  each  case  should  be  carefully  considered  by  the  Court 
before  admitting  to  bail  any  one  who  has  been  convicted  of  an 
’ offence ; but,  if  the  circumstances  are  such  as  to  c_onvince  the  Court 
that  the  ends  of  justice  will  be  served  by  admitting  to  bail,  and 
that  there  is  no  sufficient  reason  why  that  course  should  not  be 
observed,  then  it  would  seem  to  me  a proper  case  for  admitting 
to  bail. 

In  deciding  such  a question,  the  Court  may  obtain  much  assist- 
ance by  considering  the  nature  of  the  offence  of  which  the  accused 
has  been  convicted;  the  amount  of  bail  to  be  given;  the  previous 
character  of  the  accused,  his  family  ties  and  obligations;  whether 
the  appeal  is  frivolous  or  substantial;  and  any  other  circumstance 
calculated  to  enable  the  Court  reasonably  to  determine  whether 
the  prisoner  will  or  will  not  surrender  himself  in  accordance  with 
the  order  of  the  Court. 

Now,  applying  these  general  observations  to  the  cases  under 
consideration,  counsel  for  the  accused  informed  me  in  open  court 
that  Mr.  Smith  resides  in  Montreal,  is  fifty  years  of  age,  married, 
the  father  of  three  children,  two  of  whom  are  living  at  home,  and 
that  at  the  present  time  he  is  managing  director  for  all  Canada 
of  the  National  Surety  Company;  and  that  Mr.  Barnard  is  fifty- 
eight  years  of  age,  practising  his  profession  in  the  city  of  Montreal, 
is  married,  the  father  of  two  children,  one  of  whom  is  living  at 
home  and  is  a student  at  the  present  time  at  a University.  An 
affidavit  has  also  been  filed  to  the  effect  that  Mr.  Barnard  is  suffer- 
ing from  diabetes. 

Counsel  briefly  pointed  out  objections  to  the  validity  of  the 
convictions  in  question.  Those  objections,  I may  say,  without 
meaning  more  than  what  my  words  express,  are  formidable — that 
is,  the  appeals  are  not  frivolous  but  substantial — and  counsel  desire 
to  have  their  objections  to  the  convictions  receive  judgment  at  the 
hands  of  the  court  of  appeal.  I think  it  is  fair  to  assume  from 
what  counsel  stated  in  court  that  the  accused  persons,  except  as 
to  what  may  have  been  charged  against  them,  and  for  which  they 
have  been  convicted,  are  worthy,  respectable  members  of  society, 
and  are  at  the  present  time  engaged  in  legitimate  callings  in 
Montreal. 

It  is  further  evident  from  what  counsel  informed  me  in  court 
that  it  will  be  impossible  for  them  to  bring  on  the  appeals  in 
question  for  some  time,  and  that  the  accused  persons  are  not 
responsible  for  such  delay.  Their  trials  extended  over  a consider* 
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able  period  of  time ; that  of  Smith  for  about  two  weeks ; it  was  not  Mulock, 

stated  how  much  time  was  occupied  in  the  trial  of  Barnard.  In 
addition  to  the  evidence  taken  at  the  trials  there  were  put  in  261  1924. 

exhibits,  being  records  of  the  Home  Bank  consisting  of  bank-books, 
reports,  minute-books^  and  other  bank-records.  It  is  manifest  that  v. 
many  weeks  must  elapse  before  either  of  these  appeals  will  be  ripe 
for  argument.  When  the  appeals  come  on  for  argument  there 
will  be  further  time  consumed,  and  thereafter  the  Court  may 
require  time  in  which  to  deal  with  the  appeals.  If  the  accused 
are  not  now  admitted  to  bail,  they  will  be  subject  to  undergo 
imprisonment  for  a substantial  period  of  time ; and,  if  the  appeals 
should  prevail  and  ultimately  result  in  acquittal,  theirs  will  be 
cases  of  injustice  done  to  innocent  persons. 

Mr.  McCarthy,  for  the  Crown,  did  not  consent  to  the  granting 
of  the  motions,  neither  did  he  object;  he  simply  took  the  attitude 
that  the  responsibility  of  granting  or  refusing  the  motions  was  the 
responsibility  of  the  Court.  I agree  with  him ; and,  under  all  the 
circumstances,  I think  these  are  proper  cases  in  which  to  admit 
the  accused  to  bail:  and  I therefore,  direct  that  they  be  admitted 
to  bail  in  the  amounts  heretofore  required. 

The  accused  have  been  on  bail  since  October,  1923,  and  have 
always  surrendered  themselves  to  the  Court  in  accordance  with  the 
terms  of  their  bail.  I think  it  is  only  fair  to  assume  that  they  Avill 
do  so  in  the  present  instance. 


[RIDDELL,  J.] 
McKe2^  ziE  V.  McKenzie. 
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Will — Construction — Gift  of  Rentals  of  Land — Whether  Effective  to 
Pass  Land  itself  — Circumstances — Contrary  Intention — Devise  to 
Father  for  Benefit  of  Son'" — Father  to  Have  “Full  Control  and 
Disposal ’’ — Trust  for  Son — Death  of  Father — Trusteeship  Passing 
to  his  Executors  hut  as  Bare  Trustees  — Ownership  of  Son  after 
Death  of  Father — Intention  of  Testator. 


The  testatrix,  dying  in  1898,  by  her  will  (cl.  3)  bequeathed  “all  moneys 
^ derived  from  my  property  for  rentals  pasturage  or  other  sources  “ to 
her  nephew  A.  Then  followed  specific  devises  to  certain  relatives, 
and  then  (cl.  11),  “All  the  residue  of  my  property  I give  devise  and 
bequeath  unto  E.,”  who  was  the  father  of  A.,  “ for  the  benefit  of  his 
son  A.,  but  the  said  E.  is  to  have  full  control  and  disposal  of  the  same 
in  such,  manner-  as  he  may  deem  proper.”  And  she  appointed  E. 
executor.  E.  made  his  will  in  1913  and  died  in  1915.  By  his  will  he 
devised  and  bequeathed  to  his  executors  all  his  real  and  personal  pro- 
perty to  deal  with,  distribute,  and  dispose  of  “ in  manner  follow- 
ing.” He  gave  certain  directions  for  the  disposal  of  his  property, 
and  then  said,  “ Except  as  herein  provided  all  the  income  . . . from 
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my  estate  . . . shall  be  given  to  my  son  A.  for  . . . his  natural 
life.”  Provisions  for  disposition  after  the  death  of  A.  followed:  — 
Held,  that  cl.  3 of  the  will  of  the  testatrix  had  not  the  effect  of  giving  all 
her  real  estate  to  A. 

The  rule  that  “ a devise  of  the  rents  and  profits  or  of  the  income  of 
land  passes  the  land  itself  both  at  law  and  in  equity”  is  subject  to 
the  restriction  that  it  applies  only  in  the  absence  of  a context  indi- 
cating a contrary  intention;  and  here  a contrary  intention  was  indi- 
cated by  the  specific  devises  to  others. 

The  circumstances  explained  the  meaning  of  cl.  3 — there  was  much 
vacant  land  used  for  pasturage,  renting  to  the  occasional  circus,  etc., 
and  the  intention  was  to  give  to  A.  this  casual  income,  not  the  fee 
in  the  lands  — “ other  sources  ” being  ejusdem  generis. 

Held,  also,  that  by  the  will  of  the  testatrix  a trust  was  declared  in 
favour  of  A.,  and  that  B.  was  trustee,  with  power  of  management, 
sale,  etc.;  but  the  “full  control  and  disposal”  were  to  be  personal 
and  during  E.’s  lifetime  only. 

At  E.’s  death  his  executors  succeeded  to  his  trusteeship,  but  without 
power  of  control  and  disposal — they  were  bare  trustees — and  A. 
owned  the  land  not  specifically  devised  and  not  disposed  of  during  the 
lifetime  of  his  father. 

There  can  be  no  other  ground  for  deducing  a trust  than  the  intention 
of  the  testator  as  shewn  by  the  will  taken  as  a whole. 

In  re  Williams,  [1897]  2 Ch.  12,  28,  followed. 

The  object  and  the  subject  of  the  trust  were  certain.  The  word 
“ benefit  ” may  create  a trust,  although  not  necessarily  so.  The  tes- 
tatrix had  in  mind  the  benefit  and  advantage  of  her  nephew,  but 
wished  his  father  to  manage  the  property  for  him. 

Harland  v.  Trigg  (1782),  1 Bro.  C.C.  142,  and  Wright  v.  Atkyns  (1823), 
T.  & R.  143,  157,  applied. 

Issue  tried  by  Riddell,  J.,  without  a jury,  at  Ottawa. 

L.  Cote,  for  the  plaintiff. 

G.  F.  Henderson,  K.C.,  and  W.  McGue,  for  the  defendants. 

December  3.  Riddell,  J.  : — An  issue  directed  by  Mr.  Justice 
Lennox,  which  came  on  for  trial  before  me  at  Ottawa. 

The  late  Winnifred  Jane  Chambers,  a maiden  lady,  was  the 
tenant  of  certain  lands  in  fee  and  was  tenant  in  common  of  certain 
other  lands;  she  died  in  September,  1898. 

In  and  by  her  last  will  and  testament,  of  the  10th  June,  1898, 
after  formal  provisions,  she  directed: — 

3.  All  moneys  derived  from  my  property  for  rentals  pasturage 
or  other  sources  I give  and  bequeath  unto  my  nephew  Alexander 
McKenzie.^^ 

Then  followed  specific  devises,  both  of  her  own  land  and  that 
in  which  she  had  a one-third  interest,  to  certain  relatives,  and 
then : — 

^Ml.  All  the  residue  of  my  property  I give  devise  and  bequeath 
unto  Edward  McKenzie  of  Smith’s  Falls  physician  for  the  benefit 
of  his  son  Alexander  McKenzie  but  the  said  Edward  McKenzie  is 
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to  have  full  control  and  disposal  of  the  same  in  such  manner  as 
he  may  deem  proper. 

“ 12.  And  lastly  I hereby  nominate  and  appoint  the  said 
Edward  McKenzie  executor  of  this  my  last  will  and  testament.^^ 

The  testatrix  had  no  personal  property  or  anything  except  her 
interest  in  the  land. 

Edward  McKenzie  had  married  the  sister  of  the  testatrix,  and 
Alexander  McKenzie  was  their  son. 

Edward  McKenzie  made  his  will  on  the  17th  December,  1913, 
and  died  in  April,  1915. 

In  and  by  his  said  will  he  gave  devised  and  bequeathed  to  his 
executors,  thereinafter  named,  all  his  real  and  personal  property 
upon  trust  to  deal  with  distribute  and  dispose  of  in  manner  fol- 
lowing . . . 

3.  I direct  that  all  vacant  land  owned  by  me  or  in  which  I 
have  any  right  title  or  interest  be  sold  as  soon  as  my  executors 
think  a fair  price  can  be  obtained.  . . P 

“ 7.  My  son  Alexander  shall  have  the  use  of  the  coal  shed  land 
wharf  and  premises  now  owned  by  me  situate  on  George  street  . . . 
so  long  as  he  continues  to  carry  on  the  business  of  coal  dealer  and 
shall  also  be  entitled  to  be  provided  with  coal  to  the  value  of 
$7,000  . . 

9.  If  my  said  son  does  not  desire  to  continue  to  carry  on  said 
business^’  (the  property  to  be  sold). 

‘'^10.  Except  as  herein  provided  all  the  income  . . . from  my 
estate  . . ..  shall  be  given  to  my  son  Alexander  for  ...  his 
natural  life.^^ 

12  and  13,  provision  for  disposition  after  death  of  Alexander. 

Alexander  and  Mr.  Sparham,  barrister,  were  named  executors; 
they  took  out  letters  of  probate. 

Questions  arose  in  the  administration  of  Dr.  McKenzie’s  estate, 
and  the  executors  applied  to  the  Court — thereupon  my  brother 
Lennox  directed  an  issue,  in  which  Alexander  McKenzie  should 
be  plaintiff,  and  the  estate  of  Dr.  McKenzie  defendant,  along  with 
two  of  his  legatees  to  a trifling  amount.  The  following  is  the 
issue : — 

Alexander  McKenzie  affirms  and  claims  that  the  following 
questions,  (1)  whether  or  not,  at  the  death  of  Edward  McKenzie, 
Alexander  McKenzie  became  the  absolute  owner  of  that  part  of 
the  residue  of  the  estate  of  Winnifred  Jane  Chambers  devised  by 
her  under  para.  11  of  her  Avill  whicli  remained  undisposed  of  by 
the  said  Edward  McKenzie  at  the  time  of  liis  death,  (2)  whether 
or  not  clause  3 of  the  will  of  AVinnifred  Jane  Chambers  passed  to 
Alexander  McKenzie  an  absolute  estate  in  the  real  property  of  the 
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testatrix,  should  be  answered  and  determined  in  the  affirmative; 
and  the  defendants  deny  the  plaintiff’s  claim. 

The  case  was  argued  very  fully  and  carefully,  and  the  matters 
at  issue  are  clearly  defined. 

The  first  contention  of  the  plaintiff  is  that  clause  3 of  Miss 
Chambers’s  will  had  the  effect  of  giving  all  her  real  estate  to 
Alexander^  on  the  principle  that  a devise  of  the  rents  and  profits 
or  of  the  income  of  land  passes  the  land  itself  both  at  law  and  in 
equity:”  Jarman  on  Wills,  6th  ed.,  p.  1297;  Theobald  on  Wills, 
7th  (Can.)  ed.,  p.  408;  Mannox  v.  Greener  (1872),  L.R.  14  Eq. 
456;  Moore  v.  Poiuer  (1858),  8 U.C.C.P.  109;  Re  Vair  and  Doyle 
(1922),  23  O.W.N".  407,  and  cases  cited. 

This  rule,  however,  assuming  without  deciding  that  it  would 
be  applicable  in  the  wording  of  this  will,  is  subject  to  the  restric- 
tion that  it  applies  only  in  the  absence  of  a context  indicating  a 
contrary  intention. 

The  terms  of  the  will  indicate  a contrary  intention — it  is 
impossible  to  suppose  that  the  testatrix  intended  all  the  remaining 
devises  to  be  nugatory — she  could  not,  if  sane,  have  given  her 
nephew  all  her  property  and  then  proceeded  to  give  some  of  it  to 
others. 

The  rules  that  the  will  must  be  read  as  a whole,  the  clauses 
made  consistent  with  each  other  if  possible,  and  if  that  be  im- 
possible the  last  provision  must  prevail,  are  thoroughly  established : 
Kerr  v.  Clinton  (1869),  L.R.  8 Eq.  462;  In  re  Bywater,  Bywater 
V.  Clarice  (1881),  18  Ch.D.  17;  Crone  v.  Odell  (1811),  1 Ba.  & B. 
449;  Odell  v.  Crone  (1815),  3 Dow  61;  Paice  v.  Archbishop  of 
Canterbury  (1807),  14  Yes.  364;  In  re  Williams,  [1897]  2 Ch.  12, 
especially  at  p.  28;  Theobald  on  Wills,  ed.  cit.,  pp.  751,  752; 
McMillan  v.  McMillan  (1900),  27  A.R.  209. 

The  circumstances  of  the  property  explain  the  meaning  of 
this  clause.  There  was  much  vacant  land  used  for  pasturage, 
renting  to  the  occasional  circus,  etc. — ^the  intention  was  to  give  to 
Mexander  this  casual  income,  not  the  fee  in  the  lands — other 
sources’^  being  ejusdem  generis. 

Then,  failing  to  secure  all  the  land,  Alexander  says  that  at  all 
events  he  is  entitled  in  fee  to  the  lands  not  specifically  disposed  of 
• — the  contention  on  the  other  side  is,  that  Edward  took  these  lands 
absolutely,  and  that  the  direction  that  the  property  was  to  be  for 
the  benefit  of  Alexander,  precatory  as  it  is,  is  not  effective  \o  create 
a trust. 

I am  relieved  from  differentiating  the  very  many  cases  dealing 
with  so-called  precatory  trusts — my  brother  Middleton  has  done 
BO  recently  in  Re  Smith  and  Patterson  (1912),  3 O.W.IS.  1324, 
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and  Re  Clark  (1919),  11  O.W.N.  88,  in  which  many  of  the  relevant 
cases  are  referred  to  and  considered. 

I know  of  no  better  rule  than  that  laid  down  by  Eigby,  L.J.,  in 
In  re  Williams,  [1897]  2 Ch.  at  p.  28: — 

“No  authoritative  case  ever  laid  it  down  that  there  could  be 
any  other  ground  for  deducing  a trust  or  condition  than  the 
intention  of  the  testator  as  shewn  by  the  will  taken  as  a whole, 
and  “there  could  be  no  imperative  obligation  unless  the  subject- 
matter  and  the  object  were  both  clearly  ascertained.^’ 

As  Lord  Thurlow  said  in  Harland  Y.  Trigg  (1782),  1 Bro. 
C.C.  142,  “ two  things  must  concur  to  constitute  these  devises, 
the  terms,  and  the  object;”  or  Lord  Eldon  in  Wright  v.  Athyns 
(1823),  T.  & E.  143,  157 — first,  that  the  words  must  be  impera- 
tive, secondly,  that  the  subject  must  be  certain^  thirdly,  that  the 
object  must  be  as  certain  as  the  subject.  While,  the  second  and 
third  of  these  requisites  being  filled,  it  does  not  follow  that  a trust 
is  created,  they  are  not  without  significance. 

The  object  is  certain,  that  is,  the  nephew  Alexander,  in  my 
interpretation  of  the  will;  the  subject  is  also  certain,  namely,  all 
the  property  not  specifically  devised — id  cerium  est  quod  reddi 
cerium  potest.  The  whole  question  then  is  as  to  the  words.  It 
cannot  be  argued  that  the  word  “ benefit  ” may  not  create  a trust : 
Armstrong  v.  Armstrong  (1869),  L.E.  7 Eq.  518:  although  not 
necessarily  so : In  re  Hill,  [1923]  2 Ch.  259 ; Lambe  v.  Eames 
(1871),  L.  E.  6 Ch.  597,  599. 

In  my  view,  the  test  to  apply  is,  was  the  intention  of  the  test- 
atrix to  give  the  devisee  the  land  so  as  to  have  the  right  to  apply 
its  proceeds  apart  from  the  supposed  cestui  que  trust — or  was  the 
land  given  so  that  the  supposed  cestui  que  trust  should  have  all  the 
benefit  of  it  ? This  is  but  restating  the  problem  in  other  language. 

Eeading  the  whole  will,  I cannot  but  think  that  what  was  in 
the  mind  of  the  testatrix  was  the  benefit  and  advantage  of  her 
nephew — that  she  deemed  him  incompetent  to  manage  the  property 
wisely,  although  he  was  of  full  age  (31)  when  she  died,  and  that 
consequently  she  wished  his  father  to  manage  it  for  him. 

The  father  was  to  have  “ full  control  and  disposal  ” of  it — 
but  I think  that  control  and  disposal  were  to  be  personal  and 
during  his  lifetime:  Shearer  v.  Hogg  (1912),  46  Can.  S.C.E.  492; 
Surman  v.  Surman  (1820),  5 Madd.  123;  In  re  Thomson’s  Estate 
(1879-80),  13  Ch.  D.  144,  14  Ch.D.  263;  In  re  Rqder,  [1914] 
1 Ch.  865;  Re  Levy  (1924),  26  O.W.N.  300. 

I think  then  that  a trust  was  declared  in  favour  of  Alexander, 
and  that  his  father  was  trustee  with  power  of  management,  sale, 
etc. 
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By  his  death  his  executors  succeed  to  his  trusteeship,  hut  with- 
out power  of  control,  etc. — they  are  bare  trustees,  with  no  duty  but 
to  preserve  the  legal  estate — Alexander  owns  the  land  not  spe- 
cifically devised  and  not  disposed  of  during  the  lifetime  of  his 
father. 

The  issues  will  accordingly  he  found : (1)  in  favour  of  the  plain- 
tiff sub  modo,  i.e.,  he  has  the  equitable  but  not  the  legal  estate; 
(2)  in  favour  of  the  defendants. 

I presume  the  executors  will  convey  the  fee  to  Alexander. 

Costs  out  of  Edward  McKenzie^s  estate,  those  of  the  executors 
as  between  solicitor  and  client. 


[APPELLATE  DIVISION.] 

Turtle  v.  City  of  Toronto. 

'Nuisance — Laying  Street  Railway  Tracks  and  Establishing  Car-barn 
and  Yard  upon  Street  in  Neighbourhood  of  Private  Property — Ac- 
tion against  City  Corporation  and  Transportation  Commission — 
Plaintiff  Suing  on  Behalf  of  all  Residents  upon  Street — Class-action 
not  Maintainable — Peculiar  Injury  to  Plaintiff — Coaling  of  Cars — 
Grinding  of  Wheels — Whether  Tracks  Rightfully  on  Street — Act 
respecting  City  of  Toronto  (1920),  10  d 11  Geo.  Y.  ch.  144,  sec.  9 — 
Ontario  Railway  Act,  secs.  229,  265 — Order  of  Ontario  Railway  and 
Municipal  Board — Commission  Exceeding  Statutory  Authority — Un- 
dertaking — Declaration  — Injunction  — Damages  — Form  of  Judg- 
ment— Costs. 

The  plaintiff,  on  behalf  of  himself  and  of  all  other  ratepayers  dwelling 
in  housesi  in  H.  avenue  in  the  city  of  T.,  brought  this  action  against 
the  city  corporation  and  a transportation  commission,  created  in 
1921  under  a special  Act  of  the  Legislature  of  Ontario  (1920),  10  & 11 
Geo.  V.  ch.  144,  and  invested  with  power  to  operate  the  municipal 
street  railways,  (1)  for  a declaration  that  the  tracks  and  switches 
constructed  on  H.  avenue  were  constructed  and  being  maintained 
without  authority  of  law  and  for  a mandatory  order  directing  their 
removal,  and  (2)  for  an  injunction  restraining  the  commission  from 
continuing  to  operate  its  cars  and  car-barns  in  such  a manner  as  to 
constitute  a nuisance  and  for  damages  suffered  by  reason  of  the  con- 
struction, operation,  and  nuisance:  — 

Held,  that  the  plaintiff  could  not  maintain  a class-action  with  respect 
to  a nuisance. 

Preston  v.  Hilton  (1920),  48  O.L.R.  172,  approved. 

The  plaintiff  might  be  treated  as  complaining  of  a private  nuisance  and 
should  have  his  appropriate  remedies;  but  the  plaintiff  as  an  in- 
dividual had  no  locus  standi  to  complain  of  the  tracks  and  switches 
being  unlawfully  upon  H.  avenue. 

Per  Mulock,  C.J.O.,  and  Latchford,  C.J.: — ^The  tracks  and  switches  laid 
by  the  city  corporation  upon  H.  avenue  in  1914,  without  the  authority 
of  a city  by-law,  which  was  necessary  under  the  Ontario  Railway  Act, 
R.S.O.  1914,  ch.  185,  sec.  229,  were  illegally  on  the  street  and  were 
illegally  operated  by  the  city  corporation  until  they  passed  under  the 
control  of  the  commission  in  August,  1921. 
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The  construction  of  additional  switches  on  H.  avenue  by  the  commis- 
sion did  not  (per  Mulock,  C.J.O.)  require  to  be  authorised  by  a city 
by-law  or  sanctioned  by  the  Ontario  Railway  and  Municipal  Board ; 
Latchford,  C.J.,  contra. 

Per  Middleton,  J.A.:— The  tracks  and  switches  were  rightfully  upon 
the  street — the  absence  of  any  consent  on  the  part  of  the  Ontario  Rail- 
way and  Municipal  Board  before  the  work  was  undertaken  was  gotten 
over  by  the  consent  subsequently  given:  Sandon  Water  Works  and 
Light  Co.  V.  Byron  N.  White  Co.  (1904),  35  Can.  S.C.R.  309. 

Per  Curiam: — The  plaintiff,  shewing  that  he  had  himself  sustained,  by 
the  operation  of  the  cars  and  the  car-barn  upon  H.  avenue,  some 
peculiar  injury  over  and  above  that  inflicted  upon  the  public  at  large, 
was  entitled  to  recover  from  the  commission  damages  for  the  injury 
so  sustained  and  also  to  an  injunction  restraining  repetition  of  the 
wrong. 

The  commission,  having  statutory  authority  to  operate  the  railways, 
was  liable  to  the  plaintiff  only  in  respect  of  injury  done  by  going  out- 
side the  powers  conferred  by  the  statute. 

Many  things  were  complained  of,  but  the  appellate  Court  (while  exact- 
ing certain  undertakings  from  the  commission)  confined  its  judg- 
ment to  a declaration  that  the  commission  had  no  right  to  use  H. 
avenue  for  the  purpose  of  coaling  its  cars,  an  injunction  restraining 
the  continuance  of  this  operation,  and  an  award  of  $500  damages  for 
the  annoyance  from  the  coaling  and  from  wheel-grinding  in  the  car- 
barn, without  costs  of  the  action  or  appeals. 

Terms  of  formal  judgment  stated. 

Judgment  of  Mulock,  C.J.O. , afiirmed  with  a variation. 

Action  by  William  Turtle,  on  behalf  of  himself  and  all  other 
ratepayers  of  the  City  of  Toronto  occupying  dwelling  houses  in 
Hillingdon  avenue^  against  the  Municipal  Corporation  of  the  City 
of  Toronto  and  the  Toronto  Transportation  Commission,  for  an 
injunction  and  damages  in  respect  of  certain  alleged  nuisances. 

The  action  was  tried  by  Mulock,  C.J.O.,  without  a jury,  at 
a Toronto  sittings. 

J.  G.  O'Donoghue,  K.C.,  and  R.  0.  O^Donogliue,  for  the  plain- 
tiff. 

G.  H.  Kilmer,  K.C.,  and  Irving  S.  Favrty,  K.C.,  for  the  defend- 
ant, the  Toronto  Transportation  Commission. 

C.  M.  Colquhoun,  for  the  defendant  city  corporation. 

February  21.  Mulock,  C.J.O. : — This  is  an  action  to  abate 
certain  nuisances.  In  the  statement  of  claim  the  plaintiff  alleges 
that  the  Corporation  of  the  City  of  Toronto  (which  I shall  hereafter 
call  the  city  without  legal  authority,  constructed  and  has  con- 
tinued to  maintain  on  a certain  public  highway  in  the  city  of 
Toronto,  known  as  Hillingdon  avenue,  a street  railway  track  with 
switches,  and  that  the  Toronto  Transportation  Commission  (which 
I hereafter  refer  to  as  the  commisson  has,  also  without  legal 
authority,  constructed  and  maintained  on  the  said  avenue  another 
track  (being  an  extension  of  the  then  existing  track)  with  switches, 
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whereby  the  plaintiff  and  other  residents  upon  Hillingdon  avenue 
are  deprived  of  the  use  of  a portion  of  the  avenue  and  prevented 
from  making  free  use  thereof.  The  plaintiff  also  alleges  that  the 
commission  constructed  and  has  continued  to  maintain  on  the  west 
side  of  said  avenue  a barn  for  hoyising,  repairing,  and  cleaning  its 
street  railway  cars,  and  that  it  operates  the  said  barn  and  its 
railway  tracks  and  switches  on  the  said  avenue  m such  a manner 
as  to  cause  a nuisance  to  the  plaintiff  and  those  on  whose  behalf 
he  sues  and  a depreciation  of  his  and  their  property  on  the  east 
side  of  the  said  avenue  and  also  a detriment  to  his  and  their  health 
and  comfort. 

The  plaintiff  brings  this  action  on  behalf  of  himself  and  all 
other  ratepayers  on  Hillingdon  avenue;  but,  having  regard  to  the 
alleged  causes  of  action,  he  is  not,  I think,  entitled  to  maintain  a 
representative  action.  The  cause  of  action  of  each  ratepayer  is  in 
respect  of  his  own  property  or  its  user  only,  no  one  having  any 
interest  in  the  cause  of  action  of  any  of  the  others,  and  I agree  with 
the  view  expressed  by  my  brother  Orde  in  Preston  v.  Hilton  (1920), 
48  O.L.R,  172,  179,  that  an  action  either  for  damages  for  a 
nuisance  or  for  an  injunction  to  restrain  a nuisance  . cannot  be 
brought  in  a representative  capacity  thus  the  scope  of  this  action 
must  be  limited  to  the  question  as  to  what  relief,  if  any,  the  plaintiff 
is  entitled  to  in  his  own  right. 

Before  dealing  with  the  various  complaints  made  by  the 
plaintiff  against  the  defendants,  the  city  and  the  commission,  it  is 
advisable  to  set  forth  the  connection  of  the  city  and  of  the  com- 
mission respectively  with  the  street  railway  system  of  Toronto.  The 
Toronto  Railway  Company  was  operating  its  street  railway  system 
in  Toronto,  and  at  the  same  time  the  city  was  operating  its  street 
railway  system  on  certain  streets  not  occupied  by  the  tracks  of  the 
Toronto  Railway,  and  one  of  those  streets  was  Danforth  avenue,  a 
street  running  east  and  west.  The  city  acquired  a block  of  land 
lying  on  the  west  side  of  Hillingdon  avenue  and  on  the  south  side 
of  Danforth  avenue,  to  be  used  as  a site  for  a railway-yard  and 
car-barns,  and  in  the  year  1914  it  laid  a short  branch  of  track 
running  southerly  from  its  Danforth  avenue  track  along  Hillingdon 
avenue,  a street  running  north  and  south.  This  branch  was  con- 
nected by  with  the  Danforth  avenue  track.  The  city 

erected  a car-barn  on  the  northerly  portion  of  the  block  of  land 
in  question,  and  provided  for  cars  reaching  the  barn  by  laying 
switches  leading  from  the  branch  on  Hillingdon  avenue  into  the 
car-barn : and,  until  the  civic  railway  system  passed  under  the 
control  of  the  commission,  the  city  had  maintained  and  operated 
this  branch  with  its  switches  as  part  of  the  civic  railway  system. 


LVI.] 


ONTARIO  LAW  REPORTS. 


255 


In  the  year  1^20  the  Legislature  of  Ontario  passed  air  Act  intituled 
An  Act  respecting  the  City  of  Toronto/’  being  ch.  144  of  10 
& 11  Geo.  Y.,  which  empowered  and  required  the  city  to  entrust 
to  the  commission  the  control  of  the  city’s  municipally  owned  and 
operated  street  railway  system  and  also  such  of  the  property  of  the 
Toronto  Railway  Company  as  the  city  might  acquire;  and,  as 
empowered  by  this  Act,  the  city  created  the  defendant  the  Toronto 
Transportation  Commission  a body  corporate.  By  by-law  dated 
the  31st  August,  1921,  the  Council  of  the  City  of  Toronto  enacted 
that  the  Toronto  Transportation  Commission  “ is  hereby  author- 
ised to  take  possession  on  behalf  of  the  City  of  Toronto  of  the 
property  of  the  Toronto  Railway  Company  above  referred  to 
immediately  after  the  expiration  of  the  31st  day  of  August,  1921,” 
and,  from  and  after  the  acquisition  of  the  property  of  the 
Toronto  Railway  Company  as  aforesaid,  the  control,  maintenance, 
operation  and  management  thereof  and  of  the  municipal  street 
railway  controlled  and  operated  by  the  corporation  shall  be  and 
the  same  are  hereby  entrusted  to  the  Toronto  Transportation  Com- 
mission.” There  was  no  evidence  shewing  that  the  commission 
had  taken  possession  of  the  property  of  the  Toronto  Railway  Com- 
pany, but  the  case  proceeded  as  if  it  had,  and  I will  so  assume, 
and  also  that  the  control^  maintenance,  operation  and  manage- 
ment ” of  the  municipal  street  railways  controlled  and  operated 
by  the  Corporation  of  the  City  of  Toronto  were,  as  authorised  by 
the  said  Act,  entrusted  to  the  Toronto  Transportation  Commission. 

In  the  autumn  of  1921  the  commission  extended  the  branch 
line  on  Hillingdon  avenue  in  a southerly  direction,  and  increased 
to  32  the  number  of  switches  running  from  the  said  branch  line 
into  the  said  barn  and  yard,  and  it  has  operated  this  branch  line 
with  its  switches,  and  made  use  of  the  barn  and  yard  for  railway 
purposes  from  the  time  of  its  taking  over  the  system  until  the 
present  time. 

I will  first  deal  with  the  plaintiff’s  complaint  that  the  line  and 
switches  on  Hillingdon  avenue  are  unlawfully  there,  and  that  he, 
in  respect  of  his  ownership  of  the  house  and  premises  known  as 
street  number  147  on  the  east  side  of  Hillingdon  avenue,  is 
specially  injured  by  their  maintenance  and  operation. 

One  answer  of  the  commission  to  this  complaint  is,  that  the 
construction  of  the  said  branch  line  and  switches  has  been  vali- 
dated by  the  Ontario  Railway  and  Municipal  Board,  by  its  approval 
of  the  plan  shewing  the  whole  lay-out  of  the  same,  although  such 
approval  was  after  their  construction.  I do  not  find  among  the 
exhibits  filed  any  order  of  the  Ontario  Railway  and  Municipal 
Board  approving  of  such  plan.  A v correspondence  between  the 
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solicitor  of  the  commission  and  the  board  was  filed,  which  includes 
a letter  from  the  vice-chairman  of  the  board  to  the  effect  that  the 
board’s  intention  was  to  approve  of  the  wbolo  work  as  now  existing ; 
but,  if  such  order  has  been  made,  the  defendants  are  given  leave  to 
file  the  same  nunc  pro  tunc.  With  regard  to  that  portion  of  the 
branch  line  with  its  switches  on  Hillingdon  avenue  which  was 
constructed  by  the  city  in  the  year  1914^  I am  of  opinion  that  that 
work,  not  having  been  previously  authorised  by  by-law  of  the  Cor- 
poration of  the  City  of  Toronto,  as  was  rendered  necessary  by  the 
Ontario  Railway  Act,  R.S.O.  1914,  ch.  185,  sec.  229,  was  illegally 
on  the  highway,  and  was  being  illegally  operated  by  the  city  until 
it  passed  under  the  control  of  the  commission  on  the  31st  August, 
1921. 

It  was  argued  that  sec.  9 of  the  Act  of  1920,  followed  by  the 
action  of  the  city  in  entrusting  the  construction,  control,  main- 
tenance, operation  and  management  of  its  street  railways  to  the 
commission,  cured  such  illegality.  I am  unable  to  share  that  view. 
Section  9 merely  enabled  the  city  to  entrust  its  legal  rights  in 
respect  of  its  street  railways  system  to  the  commission^  but  did 
not  enlarge  them,  and  it  is  not  open  to  the  construction  that  the 
city’s  illegal  action  became  legal  upon  the  city’s  rights  being  trans- 
ferred to  the  commission. 

It  was  also  argued  that  the  plaintiff’s  claim  against  the  city 
was  barred  by  the  Railway  Act,  R.S.O.  1914,  ch.  185,  sec.  265.  If 
the  plaintiff  suffered  special  injury  by  reason  of  the  continuance 
on  Hillingdon  avenue  of  the  portion  of  the  railway  illegally  placed 
there  by  the  city,  then  so  long  as  it  remained  on  the  avenue  it  was 
a continuing  nuisance,  daily  giving  to  the  plaintiff  a new  cause  of 
action;  but,  even  if  so,  it  would  not  have  been  a case  calling  for 
equitable  relief,  namely,  its  removal.  It  was,  and  is,  a necessary 
portion  of  the  city  railway  system,  and  if  removed  the  commission 
would  be  entitled  to,  and  doubtless  would  promptly,  restore  it; 
but  in  the  meantime  the  efficiency  of  the  whole  system  would  be 
materially  impaired,  and  much  public  injury  thereby  occasioned. 
Under  such  circumstances,  the  proper  remedy  would  be  damages, 
but  the  evidence  does  not  shew  that  the  plaintiff  suffered  any 
special  damage  ; and,,  therefore,  the  action  as  against  the  city  is 
dismissed  but  without  costs. 


I fail  to  discover  any  sufficient  reason  for  the  city  and  the 
commission  having  severed  in  their  defences. 

The  southerly  portion  of  the  line  on  Hillingdon  avenue  is  in  a 
different  position.  It  was  constructed  by  the  commission  under 
the  powers  conferred  upon  it  by  para,  {a)  of  sec.  12  of  ch.  144 
of  the  statutes  of  1920.  This  clause  gave  the  commission  power 
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to  construct  the  line  which  it  built  on  Hillingdon  avenue,  and  it 
did  not  require  the  authority  of  a city  by-law  or  order  of  the 
Ontario  Railway  and  Municipal  Board,  the  only  restraint  upon  the 
exercise  of  its  power  to  build  new  lines  being  of  a financial  char- 
acter, the  city  council  having  control  of  supplies. 

I now  proceed  to  deal  with  the  plaintiff^s  complaints  arising  out 
of  the  operation  by  the  commission  of  the  line  on  Hillingdon  avenue 
and  in  connection  with  the  barn  and  yard.  In  the  statement  of 
claim  the  plaintiff  alleges  that  the  commission  has  operated  and 
continues  to  operate  such  car-barn  and  its  railway  track  and  switches 
on  Hillingdon  avenue  in  such  a manner  as  to  constitute  a nuisance 
to  the  plaintiff  and  those  on  whose  behalf  he  sues,  resulting  in 
the  depreciation  of  the  plaintiff^s  and  their  property  and  in  detri- 
ment to  his  and  their  health  and  comfort.^^  Before  the  trial  the 
plaintiff  furnished  particulars  of  the  nuisances  complained  of, 
and  at  the  trial  gave  evidence  in  support  of  those  and  other  nuis- 
ances. The  defendants  took  no  serious  objection  to  these  addi- 
tional grounds  of  complaint,  but,  on  the  contrary,  appeared  quite 
willing  that  the  plaintiff  should  set  up  any  complaints  he  might 
have,  and  endeavoured  to  meet  them  fairly  on  their  merits.  Ample 
time  for  such  purpose  was  afforded,  and  the  defendants  were  in  no 
way  prejudiced. 

Before  dealing  in  detail  with  the  alleged  complaints,  it  will, 
I think,  be  helpful  to  the  understanding  of  their  nature  if  I briefly 
describe  the  operations  out  of  which  these  complaints  arise. 

The  total  length  of  track  from  Danforth  avenue  southerly 
along  Hillingdon  avenue  is  about  450  feet,  the  plaintiff^s  residence 
being  about  140  feet  south  of  Danforth  and  on  the  easterly  side 
of  Hillingdon  avenue.  Practically  all  the  cars,  about  200  in 
number,  that  go  daily  along  Hillingdon  avenue  pass  the  plaintiff’s 
house,  and  towards  midnight  cars  from  various  parts  of  the  city 
pass  down  Hillingdon  avenue  and  into  the  barn,  where  they  are 
examined,  and,  if  out  of  order,  repaired.  Then  these  cars  proceed 
westerly  out  of  the  barn  and  northerly  to  Danforth  avenue,  and 
are  backed  down  Hillingdon  avenue  and  shunted  into  position  on 
the  tracks  in  the  yard  for  use  next  morning.  The  cars  weigh  from 
17,000  to  49,000  pounds  each,  and  in  proceeding  along  Hillingdon 
avenue  are  obliged  to  pass  many  switches,  whereby  a greater  or 
less  pounding  noise  arises  each  time  that  a car  passes  a switch- 
point,  the  more  -rapidly  it  passes  the  louder  being  the  noise. 
Further,  as  the  trolley  passes  the  points  where  the  branch  trolley 
wires  connect  with  the  main  wire  on  Hillingdon  avenue,  brilliant 
electric  flashes  at  times  occur,  particularly  when  a car  is  proceeding 
rapidly.  Occasionally  the  rapid  movement  of  the  car  disengages 
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the  trolley,  with  the  result  that  there  are  further  electric  flashes 
when  the  trolley  is  being  put  into  position.  This  noise  from  shunt- 
ing and  passing  of  switch-points  begins  nightly  shortly  before  mid- 
night, and  continues  for  a substantial  portion  of  the  night. 

In  his  statement  of  claim  the  plaintiff  does  not  charge  that  in 
the  operation  of  the  railway  the  commission  was  making  improper 
use  of  its  powers^  but  at  the  trial  he  gave  that  direction  to  the 
case.  The  defendant  voluntarily  accepted  such  new  battle-ground, 
and  I shall  deal  with  the  case  as  if  the  plaintiff  in  his  statement  of 
claim  had  so  charged. 

A public  body  invested  with  statutory  powers  must  not  abuse 
them,  but  must  keep  within  the  limits  of  its  statutory  authority: 
Westminster  Corporation  v.  London  and  North  Western  Railway 
Co..,  [1905]  A.C.  426,  430.  This  is  the  test  which  I think  is 
applicable  to  the  question  whether  the  commission  in  its  operation 
of  its  railway  has  been  guilty  of  the  nuisances  charged,  or  any  of 
them,  and,  if  so,  which.  I will  now  deal  in  detail  with  the  follow- 
ing alleged  nuisances  : — 

Noise  caused  by  coaling  cars.  During  the  cold  weather  it  was 
the  practice  of  the  commission  to  supply  each  car  with  coal,  the 
operation  being  performed  in  the  following  manner.  Coal  was 
brought,  by  truck  or  by  wheel-barrow,  alongside  of  a car  standing 
on  Hillingdon  avenue,  fairly  close  to  the  plaintiff’s  residence,  and 
was  shovelled,  by  an  iron  shovel^  into  a metal  bucket,  which  was 
then  carried  into  the  car  and  emptied  into  the  coal-box  there,  and 
then  the  empty  bucket  was  thrown  on  to  the  road  to  await  the 
arrival  of  the  next  car.  This  operation  was  carried  on  throughout 
a substantial  portion  of  each  night.  The  noise  of  wheeling, 
shovelling,  loading,  and  emptying  the  bucket,  and  throwing  it  on 
the  hard  road,  was  within  easy  hearing  distance  of  the  plaintiff’s 
house,  and  seriously  interfered  with  the  comfort  of  himself  and 
his  family,  and  was  quite  unnecessary.  During  the  trial  the  method 
in  question  was  abandoned,  and  in  lieu  thereof  a comparatively 
noiseless  and  equally  useful  method  was  adopted,  and  the  plaintiff 
is  entitled  to  damages  because  of  this  nuisance. 

Grinding  car-wheels.  Throughout  the  24  hours,  more  or  less 
grinding  of  flat  wheels  took  place  in  the  bay  of  the  barn.  This 
bay  began  near  Hillingdon  avenue  and  extended  some  distance 
westerly.  Near  its  westerly  end,  cars  were  jacked  up,  and  flat 
wheels  were  ground  with  an  emery  wheel,  a far-reaching  noise 
being  produced.  There  were  steel  doors  at  the  east  and  west  ends 
of  the  bay,  and  if  kept  closed  whilst  the  grinding  was  going  on  the 
discomfort  caused  thereby  to  the  plaintiff  and  his  family  would 
have  been  materially  diminished,  but  there  does  not  appear  to  have 
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been  any  reasonable  attention  given  to  keeping  the  doors  closed, 
with  the  result  that  the  noise  from  the  grinding,  which  was  more 
or  less  continuous  lliroughout  the  whole  24  hours,  materially  inter- 
fered with  the  reasonable  enjoyment  of  the  plaintiff  and  his  family, 
which  it  would  not  have  done  if  the  doors  had  been  kept  reasonably 
closed.  Necessarily  they  had  to  be  opened  to  admit  cars  into  the 
bay,  and  to  allow  them  to  depart,  but  keeping  them  closed  at  other 
times  w^ould  not  have  interfered  with  operations,  and  no  sufficient 
excuse  for  their  not  having  been  so  kept  closed  was  shewn,  and  the 
plaintiff  is  entitled  to  damages  for  the  discomfort  caused  to  him 
by  such  improper  method  adopted  during  the  grinding  of  the 
wheels. 

Pounding  of  ccur  when  passing  switch-points.  There  were  in 
all  32  switch-points,  and  the  greater  the  speed  of  cars  when  passing 
these  points  the  greater  was  the  noise.  The  evidence  shews  that 
frequently  v/hen  the  cars  were  passing  switch-points  they  were 
proceeding  at  an  unnecessarily  high  rate  of  speed.  Mr.  Harvey, 
the  commission's  assistant  manager,  testified  that  there  was  abso- 
lutely no  necessity  for  cars  proceeding  along  Hillingdon  avenue 
at  a higher  rate  of  speed  than  four  miles  an  hour,  but  until  this 
action  was  begun  no  effective  means  were  adopted  by  the  com- 
mission to  limit  the  speed  to  that  rate,  with  the  result  that  an 
unnecessarily  loud  noise  arose  from  the  pounding  of  the  cars  as 
they  passed  over  the  switch-points,  and  such  unlawful  excess  of 
noise  materially  interfered  with  the  comfort  and  enjsoyment  of 
the  plaintiff  and  his  famil}^,  and  constituted  actionable  nuisance. 

Electric  flashes.  The  unnecessarily  high  speed  in  question  also 
constantly  caused  electric  flashes  in  excess  of  what  would  have 
occurred  if  the  cars  had  been  operated  reasonably,  and  such  excess 
of  electric  flashes  also  materially  interfered  with  the  reasonable 
comfort  of  the  plaintiff  and  his  family,  and  constituted  actionable 
nuisance. 

Oonging.  It  was  the  practice  of  motormen  to  sound  the  gong 
when  proceeding  along  Hillingdon  avenue;  and,  having  regard  to 
the  great  number  of  such  cars,  this  gouging  substantially  interfered 
with  the  comfort  of  the  plaintiff  and  his  family.  Mr.  McRae,  the 
commission's  superintendent  of  rolling  stock,  a witness  for  the 
defence,  testified  that  there  was  no  necessity,  except  in  case  of  an 
emergency,  for  any  gouging.  This  unnecessary  gouging  also  inter- 
fered with  the  comfort  of  the  plaintiff  and  his  family,  and  consti- 
tuted an  actionable  nuisance.  * 

Noises  caused  hy  repairing  cars,  hy  shunting  cars,  by  releasing 
air  from  car,  by  testing  brakes.  The  evidence  does  not  shew  that 
these  noises  were  caused  by  any  unreasohable  or  improper  exercise 


Miilock, 

O.J.O. 

1924. 

Turtle 

V. 

City  of 
Toronto. 


260 


ONTARIO  LAW  REPORTS. 


Mulock, 

C.J.O. 

1924. 

Turtle 

V. 

City  of 
Toronto. 


[vOL. 

of  the  commission's  statutory  powers,  and,  therefore,  they  are  not ' 
actionable. 

Noises  earned  hy  wheels  sci'eechmg  when  going  around  switches, 
by  the  throwing  of  tools  on  the  cement  floor  of  barn,  and  by 
motormen  shouting  instructions  to  switchmen.  These  noises  were, 
at  most,  only  occasional  occurrences  and  did  njot  assume  such  pro- 
portions as  materially  to  interfere  with  the  comfort  of  the  plaintiff 
and  his  family. 

Injury  to  plaintiff’s  house.  It  was  charged  that  vibration 
caused  by  the  movement  of  cars  along  Hillingdon  avenue  caused 
injury  to  the  plaintiffs  house.  The  plaintiff  swore  that  every  car 
that  passed  the  house  caused  it  to  vibrate;  that  the  plaster  was 
pretty  well  cracked  all  over  the  ceiling;  that  on  one  occasion  the 
furnace  pipe  fell  out  of  the  stove  pipe  hole,  and  that  the  vibration 
cracked  the  plaster.  When  asked,  How  do  you  know  the  vibra- 
tion cracked  it  V’  he  answered : I do  not  know.  • It  was  not 

cracked  before  the  cars  began  to  go  down  there  that  about  a year 
ago  (that  would  be  about  April,  1922)  he  noticed  the  cracks  in 
the  ceiHng  in  the  kitchen,  but  the  other  rooms  being  papered  he 
could  not  say  that  they  were  cracked  then.  The  house  was  built 
in  1913.  In  1914,  the  city  constructed,  and  operated  continually 
thereafter  until  1921  its  cars  on,  the  northerly  portion  of  the  line 
on  Hillingdon  avenue,  which  ran  past  the  plaintiff’s  house.  Thus 
for  about  eight  years  the  street  cars  had  been  operated  past  his 
house.  I attach  much  weight  to  the  evidence  of  Professor  Ander- 
son, an  expert.  He  studied  carefully  the  conditions  in  connection 
with  such  vibration,  was  present  on  three  separate  occasions  when 
street  railway  cars  were  running  past  the  plaintiff’s  house,  and  was 
unable  to  say  that  the  injury  complained  of  was  occasioned  by  the 
vibration  arising  from  the  operation  of  the  street  cars.  It  might 
have  been  caused  by  motor  trucks.  Further,  it  might  have  been 
caused  by  the  subsidence  of  the  building,  or  by  the  shrinking  of 
the  lathing,  or  by  the  poor  quality  of  the  plaster;  but,  whatever 
was  the  cause,  the  evidence  does  not  warrant  a finding  that  it  was 
the  operation  of  the  cars  of  the  city  or  of  the  commission. 

Another  ground  of  complaint  was  that  the  commission  parked 
its  cars  on  Hillingdon  avenue,  and  thereby  restricted  its  user  by 
the  plaintiff.  There  is  no  evidence  to  shew  that  the  plaintiff  sus- 
tained any  special  injury  by  such  obstruction.  He  suffered  only  in 
common  with  all  others  of  the  public  who  had  the  right  to  use 
Hillingdon  avenue,  and  is  not  entitled,  in  his  own  name,  to  main- 
tain an  action  to  abate  the  nuisance,  if  any,  caused  by  such  parking. 

The  result  of  my  findings  is  that  the  commission  is  liable  to 
the  plaintiff  in  damages,  which  I fix  at  $750,  in  respect  of  nuisances 
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of  which  I have  found  the  commission  guilty,  and  it  should  be 
restrained  from  continuing  them,  the  commission  to  pay  the 
plaintiffs  costs  except  witness-fees  in  respect  of  issues  on  which 
the  plaintiff  has  failed. 

The  defendant  the  Toronto  Transportation  Commission  and 
the  plaintiff  both  appealed  from  the  judgment  of  Mulock,  C.J.O. 

April  30  and  May  1 and  2.  The  appeal  and  cross-appeal  were 
heard  by  Latchfokd,  C.J.,  Middleton,  Masten,  and  Orde,  JJ.A. 

Kilmer,  K.C.,  and  Fairly,  K.C.,  for  the  defendant  the  Toronto 
Transportation  Commission. 

O'Donoghue,  K.C.,  for  the  plaintiff. 

Colquhoun,  for  the  defendant  city  corporation. 

The  arguments  of  counsel  are  sufficiently  stated  in  the  judg- 
ments. The  following  cases,  as  well  as  some  of  those  cited  in  the 
judgments,  were  referred  to  by  counsel : Rapier  v.  London  Tram- 
ways Co.,  [1893]  2 Ch.  588,  592;  Cook  v.  Forbes  (1867),  L.E.  5 
Eq.  166;  Seward  v.  '‘The  Yera  Cruz”  (1884),  10  App.  Cas.  59, 
68 ; Re  Toronto  Electric  Commissioners  and  Toronto  Raihvay  Co. 
and  City  of  Toronto  (1920),  48  O.L.E.  115. 

December  5.  Latcheoed,  C.J.  : — The  defendant  the  Toronto 
Transportation  Commission  appealed  to  this  Court  from  the  judg- 
ment pronounced  by  the  Chief  Justice  of  Ontario  on  the  21st 
February,  1924,  on  the  following  grounds: — 

(1)  It  was  not  alleged  nor  was  any  evidence  given  that  the 
defendant  was  making  improper  use  of  its  statutory  powers,  and 
the  findings  of  the  learned  trial  Judge  in  this  respect  cannot  be 
supported. 

(2)  The  findings  of  fact  of  the  learned  trial  Judge  against 
the  appellant-defendant  are  against  the  evidence  and  the  weight  of 
evidence,  and  the  damages  awarded  are  excessive. 

(3)  No  sufficient  case  was  made  out  by  the  plaintiff  for  the 
granting  of  an  injunction. 

(4)  The  judgment  as  entered  does  not  conform  tO'  the  judgment 
delivered  by  the  learned  trial  Judge. 

On  behalf  of  the  plaintiff  it  is  urged  upon  the  cross-appeal  that 
the  judgment  should  be  varied 

(1)  By  directing  judgment  against  the  defendant  the  Cor- 
poration of  the  City  of  Toronto. 

(2)  By  granting  a mandamus  as  asked  in  the  plaintiff’s  state- 
ment of  claim,  and  by  reversing  the  finding  that  the  commission’s 
tracks  are  lawfully  on  Hillingdon  avenu^. 
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(3)  By  extending  the  injunction  to  cover  the  complaints  re- 
jected by  the  trial  Judge. 

(4)  By  increasing  the  amount  of  the  judgment  or  for  a refer- 
ence to  determine  the  damage. 

(5)  By  determining  that  the  plaintiff  may  sue  in  a representa- 
tive capacity. 

The  judgment  dismissed  the  action  as  against  the  city  cor- 
poration without  costs  and  awarded  the  plaintiff  $750  damages 
against  the  commission.  It  further  ordered  and  adjudged  (clause 
4)  that  the  defendants  the  Toronto  Transportation  Commission 
be  and  they  are  hereby  restrained  from  coaling  their  cars  on  Hill- 
ingdon avenue,  from  permitting  noise  to  come  from  the  pounding 
of  their  cars  over  the  switch-points  and  tracks  on  Hillingdon 
avenue,  from  permitting  electric  flashes  to  be  caused,  or  the  gongs 
on  their  cars  to  be  sounded,  on  the  said  Hillingdon  avenue;  and 
from  permitting  the  grinding  of  car-wheels  on  or  about  Hillingdon 
avenue  in  such  manner  as  to  cause  a nuisance  to  the  plaintiff. 

The  commission  was  ordered  to  pay  the  plaintiff^s  costs,  except- 
ing witness-fees  in  respect  of  issues  in  which  the  plaintiff  failed. 

The  plaintiff  brought  the  action  on  behalf  of  himself  and  all 
other  ratepayers  on  Hillingdon  avenue,  and  alleged  that  certain 
street  railway  tracks  and  switches  on  that  avenue,  opposite  his  and 
their  property,  were  constructed  and  maintained  without  authority 
of  law,  and  asked  for  a mandatory  order  directing  their  removal. 
He  also  asked  for  damages  and  an  injunction  restraining  the 
Toronto  Transportation  Commission  from  continuing  to  operate 
its  cars  on  Hillingdon  avenue  in  such  manner  as  to  constitute  a 
nuisance. 

The  city  corporation’s  defence,  in  addition  to  a general  denial, 
was  that  the  soil  and  freehold  of  the  highways  of  the  city  were 
vested  in  it,  and  that  it  had  the  power  to  construct  and  operate 
street  railways  on  such  highways,  and  in  1914  lawfully  constructed 
a line,  or  lines,  of  railway  on  Hillingdon  avenue,  and  acquired  a 
site  for  car-barns  at  the  south-west  corner  of  that  avejiue  and  Dan- 
forth  avenue,  built  a car-barn  on  its  property,  and  laid  down  tracks 
on  Hillingdon  avenue  to  afford  access  to  the  barns,  and  thereafter 
operated  its  line  or  lines  until,  on  the  31st  August,  1921,  under  the 
authority  of  10  & 11  Ceo.  Y.  ch.  144,  sec.  9,  and  a by-law  No.  8828, 
it  was  divested  of  the  powers  and  rights  to  construct  and  operate 
a street  railway,  and  such  powers  and  rights  were  transferred  to 
the  Toronto  Transportation  Commission. 

The  Ontario  Railway  Act,  R.S.O.  1914,  ch.  185,  sec.  265,  and 
10  & 11  Ceo.  Y.  ch.  144  sec.  16a^  as  re-enacted  by  12  & IS  Geo.  Y. 
ch.  133,  sec.  3,  are  pleaded  as  bars  to  the  action. 
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The  commission  repeated  what  was  alleged  by  its  co-defendant 
in  regard  to  the  construction  and  operation  of  the  tracks,  etc.,  on 
Hillingdon  avenue,  and  the  transfer  to  it,  by  virtue  of  the  Act  of 
1 920  and  by  by-law  8828,  of  certain  property  of  the  Toronto  Eail- 
way  Company  and  the  city  corporation.  Then  it  is  stated  that  the 
commission  added  to  the  capacity  of  the  car-house  or  barn,  and 
that  in  1921  and  1922  it  placed  on  Hillingdon  avenue  twenty 
additional  switch -tracks,  which  were  reasonably  necessary  for  the 
operation  of  the  street  railway  entrusted  to  its  care,  and  did  not 
prevent  the  free  use  of  the  highway  by  the  plaintiff  and  others 
except  in  so  far  as  was  necessary  to  the  operation  of  its  cars  upon 
the  tracks  laid  on  Hillingdon  avenue.  When  the  site  for  the  car- 
barn was  purchased  (1914)  there  were  few  residences  in  this 
vicinity,  and  such  as  were  there  when  the  action  was  brought  were 
built  with  knowledge  of  the  purpose  for  which  the  site  was  acquired. 
The  defence  further  alleged  that  the  plaintiff  represented  no  one 
but  himself,  denied  that  the  commission  maintained  a nuisance, 
and  set  up  in  bar  of  the  action  the  Limitations  Act,  E.S.O.  1914, 
ch.  75,  sec.  49,  and  the  Eailway  Act,  E.S.O.  1914,  ch.  185,  sec.  265. 

The  first  important  conclusion  of  the  learned  Chief  Justice  is 
that,  as  the  construction  of  the  tracks  and  switches  on  Hillingdon 
avenue  in  1914  was  not  authorised  by  by-law,  such  tracks  and 
switches  were  unlawfully  placed  upon  the  highway  and  the  city^s 
cars  were  operated  unlawfully  upon  and  over  them  until  the  31st 
August,  1921. 

A review  of  the  course  of  legislation  regarding  municipal  street 
railways  makes  it  plain  that  the  corporation  of  a city  was  never 
free  to  build,  maintain^  and  operate  a railway  on  any  of  its  streets 
without  the  sanction  of  a higher  authority.  The  power  to  build 
and  operate  a municipal  street  railway  was  first  conferred  in  1890 
by  53  Viet.  ch.  50,  sec.  25  (amending  sec.  504  of  the  Municipal  Act, 
E.S.O.  1887,  ch.  184),  whereby  the  councils  of  cities  and  towns 
were  authorised  to  pass  by-laws  for  that  purpose.  The  building, 
etc.,  was  to  be  “ over  such  streets  . . . subject  to  and  upon  such 
terms  as  the  Lieutenant-Governor  in  Council  may  approve.’’  The 
same  restriction  is  found  in  the  Consolidated  Municipal  Act  of 
1892,  55  Viet.  ch.  42,  sec.  504  (14),  in  E.S.O.  1897,  ch.  223,  sec. 
569,  and  in  the  same  section  of  the  Consolidated  Municipal  Act  of 
1903,  3 Edw.  Vri.  ch.  19. 

In  the  Ontario  Eailway  Act  of  1913,  3 & 4 Geo.  V.  ch.  36,  the 
Legislature,  by  substituting  the  Board  of  Eailway  Commissioners 
for  the  Lieutenant-Governor  in  Council,  sought  to  continue  to 
safeguard  all  such  interests  as  might  be  affected  by  the  placing  of 
a line  of  railway  on  a street.  This  is  emphasised  by  sec.  250, 
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which  expressly  prohibits  a city — the  word  company  in  the 
section  including^  by  sec.  2(c),  a municipal  corporation — from 
beginning  the  construction  of  its  railway  upon  any  highway,  with- 
out having  first  obtained  not  only  the  permission,  but  also  the 
approval,  of  the  board.  No  such  permission  and  approval  having 
been  obtained,  the  construction  of  the  city^s  tracks  and  switches 
on  Hillingdon  avenue  in  1914  was  illegal^  whether  a by-law  author- 
ising the  work  was  necessary  or  not. 

I therefore  agree  in  the  opinion  expressed  in  the  reasons  for 
the  judgment  in  appeal  that  the  tracks  and  switches  on  Hillingdon 
avenue  were  illegally  constructed  and  illegally  operated  up  to  the 
time  at  least  when,  pursuant  to  10  & 11  Greo.  V.  ch.  144  (1920), 
the  city  council  passed  by-law  No.  8498  appointing  the  Toronto 
Transportation  Commission,  and  on  the  31st  August,  1921,  turned 
over  the  Toronto  Railway  and  the  city’s  lines  to  the  commission. 

By  sec.  8 of  the  Act  of  1920,  upon  the  passing  of  the  by-law 
the  powers,  rights,  authorities,  and  privileges  of  the  city,  by  any 
general  or  special  Act  conferred  upon  it  as  to  the  construction,  etc., 
of  street  railways,  were  transferred  to  the  commission,  and  only 
such  powers,  rights,  etc.  No  powers  were  conferred  in  excess  of 
those  which  the  city  itself  could  have  legally  exercised. 

The  defendants,  however,  contended,  and  the  learned  trial 
Judge  gave  effect  to  the  contention,  that  the  construction  of  the 
twenty  or  more  additional  SAvitches  on  Hillingdon  avenue  by  the 
commission  did  not  require  to  be  authorised  by  a city  by-law  or 
sanctioned  by  the  Railway  and  Municipal  Board. 

With  the  conclusion  so  reached  I am,  with  great  respect,  unable 
to  agree. 

Even  if  sec.  12  of  the  Act  of  1920  rendered  a by-law  unneces- 
sary before  a track  and  switches  like  those  on  Hillingdon  avenue 
could  be  constructed  (as  to  which  I express  no  opinion),  the  per- 
mission and  approval  of  the  Railway  and  Municipal  Board  were, 
I think,  still  necessary.  The  city  could  not  legally  have  so  placed 
a line  of  railway,  and  what  the  city  could  not  do,  its  subordinate 
cannot  do,  unless  so  empowered  by  clear  and  unequivocal  language. 
The  provisions  of  sec.  12  are  not  inconsistent  with  the  require- 
ments of  sec.  250  of  the  Ontario  Railway  Act.  The  powers  to 
construct,  maintain,  and  operate  new  lines  of  street  railway  may 
well  be  exercised  as  the  city  could  have  exercised  them,  and  at  the 
same  time  be  subject  to  the  authority  to  which  the  city  itself  was 
subject. 

On  residential  streets  the  construction  and  operation  of  a rail- 
way results  ordinarily  in  a depreciation  of  values,  and  certainly 
interferes  with  the  condition  of  quietude  previously  enjoyed  by  the 
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inhabitants.  Such  is  especially  the  case  where,  as  on  Hillingdon 
avenue,  tracks  and  switches  which  might  have  been  placed  on  the 
property  of  the  city  or  the  commission  are  placed  on  the  highway. 
By  the  plan  adopted  by  the  city,  and  followed  by  the  commission, 
the  yard-area  has  been  increased  unnecessarily,  to  the  injury  of 
the  plaintiff  and  to  the  detriment  of  all  persons  lawfully  using 
the  street,  by  precisely  the  width  occupied  by  tracks  and  switches. 
I say  “ unnecessarily  ” as  there  was  no  compelling  reason  disclosed 
why  the  tracks  on  Danforth  avenue  could  not  have  been  diverted 
southward  directly  into  the  property  owned  by  the  city.  Ho 
practical  difficulty  has  been  disclosed  or  suggested  which  would 
have  prevented  such  a location  of  the  tracks  and  switches.  Ampler 
room  for  storage  and  other  purposes  was  secured,  and  one  half  of 
a public  highway  converted  into  a railway-yard.  That  Hillingdon 
avenue  is  a street  of  comparatively  humble  homes  is  no  justification 
for  the  action  of  the  city  or  the  commission,  without  the  sanction 
of  higher  authority.  The  commission  has  power  to  lay  its  tracks 
and  operate  its  cars  on  that  street  without  the  permission  of  the 
Railway  Board;  it  can  do  so  on  University  and  Queen’s  Park 
avenue,  St.  George  street,  or  the  choicest  residential  street  on  the 
Hill  or  in  Rosedale.  I cannot  think  that  powers  so  detrimental 
to  private  and  public  interest  should  be  inferred  from  sec.  12  of 
the  Act  of  1920.  They  can  only  be  conferred  by  a clear  expression 
that  such  is  the  will  of  the  Legislature.  The  fact  that  the  com- 
mission applied  to  the  Railway  Board  and  obtained  the  approval  of 
the  plan  of  its  tracks  and  switches  on  Hillingdon  avenue  was  not 
a compliance  with  the  requirements  of  sec.  250  of  the  Ontario 
Railway  Act,  though  it  may  be  a recognition  that  the  sanction  of 
the  board  was  necessary.  The  section  prohibits  the  beginning  of 
construction  upon  any  highway  without  the  permission  and  ap- 
proval of  the  board  first  obtained.  The  plan  submitted  was  of 
work  already  done,  and  the  board  could  not  grant  the  per- 
mission ” specified  in  the  statute.  Its  simple  approval  of  the  plan 
is  not  what  the  statute  requires. 

I am,  therefore,  of  opinion  that  in  constructing  its  railway  on 
Hillingdon  avenue  the  commission,  like  the  city,  exceeded  its  statu- 
tory powers. 

As  to  its  operation  resulting  in  materially  interfering  with  the 
reasonable  comfort  of  the  plaintiff,  the  findings  of  the  learned  Chief 
J ustice  may  be  summarised  as  follows : — 

(1)  During  cold  weather  the  cars  of  the  commission  were 
coaled  noisily  and  unnecessarily  within  hearing  distance  of  the 
plaintiff’s  home. 

(2)  More  or  less  continuously  throughout  the  whole  twenty- 
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four  hours  flat  car-wheels  were  ground.  The  effect  was  a far- 
reaching  noise. 

(3)  Cars  were  run  over  the  switch-points  at  an  unnecessarily 
high  speed,  producing  loud  noises  and  bright  flashes  in  excess  of 
the  noise  and  flashes  that  would  have  been  produced  had  the  cars 
been  run  at  a moderate  rate  of  speed. 

(4)  Motormen  sounded  gongs  unnecessarily  when  switching 
cars  on  Hillingdon  avenue. 

There  is  evidence  to  support  many  of  these  flndings.  Several 
of  them  are  in  fact  based  on  evidence  adduced  on  behalf  of  the 
commission,  and  warrant  the  injunction  granted  and  part  at  least 
of  the  damages  awarded.  The  nuisances  found  to  exist  are  unne- 
cessary and  preventible.  They  result  from  the  haste,  carelessness, 
or  recklessness  of  men  employed  by  the  commission.  By  the  issue 
of  proper  orders  and  by  ensuring  compliance  with  them,  all  reason- 
able grounds  of  complaint  by  the  plaintiff  and  others  similarly 
affected  will  be  removed,  and  the  nuisance  abated  as  the  judgment 
directs. 

That  an  injunction  as  to  the  grinding  of  car-wheels  should  be 
granted  is  not  stated  in  the  reasons  for  judgment.  The  grinding, 
however,  as  it  has  been  carried  on,  was  found  to  have  materially 
interfered  with  the  plaintiff^s  reasonable  comfort,  and  the  formal 
judgment  does  not-  go  too  far  in  enjoining  its  continuance. 

As  to  the  granting  of  damages  to  an  amount  which  counsel  for 
the  commission  contend  is  excessive,  I shall  only  say  that  I am  not 
aware  of  any  ground  that  would  justify  this  Court  in  interfering  to 
any  great  extent.  The  Chief  Justice  is  a Judge  with  many  years  of 
experience  in  business  affairs  and  on  the  Bench.  He  heard  the 
witnesses,  and  viewed  the  property  of  the  plaintiff,  and  was  very 
well  qualifled  to  determine  the  amount  of  damages  sustained  by 
the  plaintiff.  In  view,  however,  of  the  opinions  entertained  by 
the  other  members  of  the  Court,  I do  not  dissent  from  their  esti- 
mate of  the  amount  of  damages  sustained  by  Turtle.  The  main 
appeal  fails,  in  my  opinion,  on  all  material  points  and  should  be 
dismissed  with  costs. 

On  the  cross-appeal  no  good  reason  has  been  urged  why  judg- 
ment should  be  entered  against  the  city,  which  is  not  now  operat- 
ing the  street  railway. 

Nor  do  I think  a mandatory  order  should  be  made,  as  claimed, 
requiring  the  removal  of  the  tracks  from  the  highway,  however 
unwarranted  their  location  and  operation  may  be. 

The  commission  is  rendering  a great  public  service  essential 
to  the  welfare  of  the  whole  community.  If,  through  inadvertence 
or  error,  it  failed  to  comply,  as  I think  it  did,  with  what  the  statute 


ONTARIO  LAW  REPORTS. 


267 


LVI.] 


required,  the  people  at  large  should  not  be  made  to  suffer  as  they 
would  if  the  mandamus  applied  for  was  granted,  especially  as 
relief  in  damages  can  he  afforded  those,  like  the  plaintiff,  who  may 
be  or  have  been  injured  by  operations  unintentionally  illegal.  It 
is  apparent  from  the  correspondence  produced  that  if  such  an 
application  as  sec.  250  of  the  Railway  Act  mentions  had  been  made 
to  the  board  the  requisite  permission  would  have  been  given. 

No  extension  of  the  injunction  should  be  made  to  cover  com- 
plaints rejected  by  the  trial  Judge.  His  rejection  was  based  on 
findings  of  fact  based  on  a balance  of  the  evidence,  and  cannot  be 
disturbed  by  this  Court. 

The  plaintiff  is  not,  in  my  opinion,  entitled  to  sue  in  a repre- 
sentative capacity  in  this  action  as  framed.  His  claim  for  dam- 
ages is  personal  and  must  differ  from  the  claims  of  his  neighbours, 
which  may  be  more  or  less. 

The  law  on  the  point  is  stated  in  the  recent  case  of  Robinson 
Y.  Adams  (1924),  ante  217,  in  this  Court,  and  need  not  be  repeated. 

The  cross-appeal  fails  on  all  grounds  and  is  dismissed  with 
costs. 

Middleton,  J.A.  (after  stating  the  nature  of  the  appeal  and 
of  the  action)  : — In  the  statement  of  claim  the  plaintiff  asks  (1) 
that  it  may  be  declared  that  the  tracks  and  switches  constructed 
on  Hillingdon  avenue  were  constructed  and  are  being  maintained 
without  authority  of  law  and  for  a mandatory  order  directing  their 
removal;  (2)  an  injunction  restraining  the  commission  from  con- 
tinuing to  operate  its  cars  and  car-barns  in  such  a manner  as  to 
constitute  a nuisance  and  for  damages  suffered  by  reason  of  the 
construction^  operation,  and  nuisance. 

Particulars  of  ^ the  nuisance  were  furnished  under  heads  run- 
ning from  (a)  to  (m),  and  in  respect  of  these  the  plaintiff  has  in  all 
instances  failed,  in  the  opinion  of  the  trial  Judge,  to  establish  his 
case. 

The  trial  Judge  allowed  the  inquiry  before  him  to  take  a very- 
wide  scope,  the  plaintiff  and  his  witnesses  being  allowed  to  present 
complaints  concerning  all  kinds  of  grievances,  whether  complained 
of  in  the  action  or  not.  In  the  end  the  learned  Chief  Justice  ex- 
pressed the  view  that  the  plaintiff  could  not  as  a matter  of  law 
maintain  a class-action  with  respect  to  a.  nuisance.  If  the  plaintiff 
could  shew  that  he  had  himself  sustained  some  peculiar  injury 
over  and  above  that  inflicted  upon  the  public  at  large,  the  action 
would  lie  by  him  as  an  individual  and  not  as  the  representative  of 
a class,  not  only  for  the  damages  that  he  individually^  had  sus- 
tained, but  for  an  injunction  restraining  repetition  of  the  wrong. 
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The  learned  Chief  Justice  then  entered  upon  an  inquiry  as 
to  whether  the  tracks  were  rightfully  upon  the  streets,  and  con- 
cluded that  the  Toronto  Transportation  Commission  had  the  right 
to  maintain  and  operate  these  tracks  as  they  were,  but  awarded 
$750  damages,  and  an  injunction  (a)  restraining  the  defendant 
commission  from  coaling  its  cars  on  Hillingdon  avenue;  (b)  from 
permitting  noise  to  come  from  the  pounding  of Ats  cars  over  the 
switch-points  and  tracks  on  Hillingdon  avenue;  (c)  from  per- 
mitting electric  flashes  to  be  caused  or  the  gongs  of  their  cars  to  be 
sounded  on  Hillingdon  avenue;  and  (d)  from  permitting  the 
grinding  of  car-wheels  on  or  about  Hillingdon  avenue  in  such 
manner  as  to  cause  a nuisance  to  the  plaintiff. 

Before  us  there  was  some  controversy  as  to  whether  the  judg- 
ment had  gone  beyond  what  was  contemplated  by  the  Chief  Justice, 
in  that  the  clause  “ in  such  manner  as  to  cause  a nuisance  to  the 
plaintiff  apparently  qualifles  the  injunction  with  respect  to  the 
grinding  of  car- v- heels,  it  being  said  that  the  intention  was  that  it 
should  be  applicable  to  the  whole  four  matters  enjoined.  At 
present  I shall  treat  it  as  being  confined  to  the  grinding  of  the  car- 
wheels  alone. 

I agree  entirely  with  what  is  said  by  the  Chief  Justice  as  to 
the  constitution  of  the  action.  The  plaintiff  may,  I think,  be 
treated  as  complaining  of  a private  nuisance,  and  should  have  his 
appropriate  remedies.  This,  I think,  cuts  out  any  investigation 
as  to  the  lawfulness  of  the  tracks  placed  upon  the  street.  If  these 
are  wrongfully  upon  the  street,  the  plaintiff  as  an  individual  has 
no  locus  standi  to  complain. 

I am,  however,  of  opinion  that  the  tracks  are  rightfully  upon 
the  street.  The  absence  of  any  consent  on  the  part  of  the  Railway 
and  Municipal  Board  before  the  work  was  undertaken  is  com- 
pletely gotten  over  by  the  consent  subsequently  given.  The  prin- 
ciple laid  down  by  the  Supreme  Court  in  Sandon  Water  Works  and 
Light  Co.  v.  Byron  N.  White  Co.  (1904),  35  Can.  S.C.R.  309,  I 
think,  covers  this  point. 

It  is  sought  to  be  shewn  that  some  of  the  tracks  now 
used  were  originally  laid  by  the  Corporation  of  the  City  of 
Toronto  without  proper  authority,  and  it  was  from  this  argued 
that  the  commission  could  not  avail  itself  of  the  tracks  improperly 
placed  upon  the  highway,  but  must  tear  them  up  and  relay  equiva- 
lent tracks  in  their  place,  before  they  would  be  rightfully  there.  To 
state  this  proposition  indicates  its  fallacy.  The  commission  is 
authorised  to  operate  a street  railway  on  the  streets,  and  it  would 
make  no  difference  to  the  plaintiff  how  or  when  the  actual  rails 
were  placed  in  position. 
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A perusal  of  the  evidence  makes  it  plain  that  the  plaintiff  is 
much  annoyed  by  having  these  car-barns  in  close  proximity  to  his 
house,  and  his  evidence  is  coloured  by  an  earnest  endeavour  to 
make  the  most  of  the  situation.  The  house  cost  him  $2,700.  It  is 
assessed  for  much  less  than  this.  To  rid  itself  of  what  it  has 
found  to  be  a nuisance — the  continual  complaint  and  interference 
by  the  plaintiff — the  commission  thought  of  buying  the  plaintiff 
out,  but  his  price,  $7,000,  for  a house  costing  about  one-third  of 
the  sum,  and  which  he  says  has  fallen  into  considerable  disrepair, 
was  found  prohibitive. 

It  is  very  significant  that  the  complaint  first  mentioned  in  the 
judgment — that  arising  from  coaling  cars  on  Hillingdon  avenue — 
is  not  one  of  those  matters  mentioned  in  the  pleadings  or  in  the 
examination  for  discovery.  The  plaintiff  forgot  it  when  in- 
structing his  solicitor.  ^Ht  must  have  slipped  my  memory  (p, 
79  of  the  transcript  of  evidence).  The  pounding  of  cars  over  the 
switch-points  and  tracks  is  also  not  mentioned  unless  it  comes 
under  the  complaint  (b)  Almost  continuous  switching  of  cars 
or  clause  (i)  Screeching  of  cars  on  switches  and  turns. These, 
however,  seem  to  be  clearly  differentiated  in  the  evidence.  Electric 
flashes  and  the  sounding  of  gongs  are  not  mentioned  in  the  plead- 
ings or  particulars,  nor  is  the  grinding  of  car-wheels.  The  de- 
fendants, not  without  some  justification,  complain  of  the  anomaly 
presented.  The  plaintiff,  failing  to  establish  all  that  he  set  out 
to  prove  in  an  action  essentially  misconceived,  received  substan- 
tial damages  and  heavy  costs. 

The  fact  that  the  commission  is  operating  under  statutory 
authority  and  is  conducting  an  important  enterprise  for  the  good 
of  the  public  as  a whole  has  beeil  almost  entirely  overlooked.  No 
street  railway  can  be  operated  without  entailing  much  annoyance 
and  inconvenience  to  individuals. 

Statutory  authority  constitutes  a complete  answer  to  any  claim 
for  either  damages  or  an  injunction  in  so  far  as  the  thing  that  is 
complained  of  is  the  natural  result  of  that  which  is  authorised  by 
the  Legislature.  But  this,  of  course,  will  afford  no  answer  if  that 
which  is  done  is  outside  the  powers  conferred  by  the  statute  or  is 
the  result  of  negligence  in  operation  within  the  statutory  powers : 
London  Brighton  and  South  Coast  Railway  Co.  v.  Truman  (1885), 
11  App.  Cas.  45;  Mayor  etc.  of  East  Fremantle  v.  Annois,  [1902] 
A.C.  213. 

Here  I think  the  plaintiff  has  failed  to  establish  that  there  is 
any  negligence  on  the  part  of  the  commission.  The  plaintiff’s  own 
attitude  is  indicated  by  what  he  himself  states  at  the  trial.  On 
his  examination  for  discovery  he  is  asked:  Q.  Supposing  you 
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were  manager  of  this  yard,  what  could  you  do  to  prevent  annoy- 
ance to  yourself?’^  And  he  repli-ed:  ‘^A.  Nothing  except  take 
the  yard  away.^’  On  being  confronted  with  this  at  the  trial,  he 
says  (p.  51)  : The  yard  or  my  house  away,  the  yard  or  my  pro- 

perty, that  would  abate  the  nuisance/^  And  later  (p.  89)  he  is 
asked : Q.  Is  not  your  real  objection  the  one  you  made  first  of 

all,  that  you  do  not  want  the  car-barn  there  at  all  ? A.  That  is  my 
real  objection.  I do  not  think  it  should  be  there.^^ 

His  Lordship : Q.  What  do  you  mean,  what  is  your  real  ob- 

jection? A.  I do  not  like  the  idea  of  a car-barn  being  in  front  of 
any  dwelling  house. 

Q,  Assuming  the  car-barn  is  lawfully  there,  is  there  anything 
you  complain  of  in  reality  except  the  presence  of  the  car-barn  ? A. 
The  noise.  One  cannot  get  the  windows  open  during  the  sum- 
mer-time.^^ 

The  witness  has  then  an  answer  read  to  him  from  his  exam- 
ination for  discovery,  as  to  the  continual  operation  of  the  cars  up 
and  down  the  street : “ Q.  Do  you  suggest  that  they  can  be  oper- 
ated in  any  less  noisy  manner?  A.  It  is  not  for  me  to  suggest. 
Q.  Do  you  think  they  could  ? A.  I do  not  think  so.’^ 

The  witness  is  asked: — 

Q.  Is  that  correct?  A.  I do  not  think  the  cars  could  be 
brought  down  the  street  without  making  a noise  to  keep  people 
from  sleeping. 

‘"‘"Q.  That  is  not  what  you  said?  A.  That  is  my  suggestion. 

“ Q.  Do  you  want  to  withdraw  that  answer?  A.  No. 

Q.  You  object  to  the  cars  being  operated  there  at  all.  A. 
Exactly. 

“ Q.  If  you  had  these  car-barn'fe — where  they  are — and  you  were 
the  general  manager  of  the  commission  and  manager  of  the  yard 
there,  can  you  suggest  anything  that  you  would  do  that  could  be 
done  to  lessen  the  noise  or  vibration  or  anything  you  complain  of 
emanating  from  that  yard?  A.  If  I was  the  general  manager  I 
would  not  care  much  about  it,  it  would  not  be  bothering  me. 

Q.  Then,  in  answer  to  question  245,  with  regard  to  remedy- 
ing the  conditions,  you  state  that  you  would  suggest  nothing  un- 
less it  be  to  stop  the  operation  of  the  barn?  A.  Yes. 

Q.  Do  you  still  stick  to  that?  A.  Yes,  I will  stick  to  it  that 
the  cars  will  always  make  a racket  in  the  street.^^ 

Some  of  the  things  complained  of  and  found  against  the  de- 
fendant, I think  fall  within  the  scope  of  the  authority  conferred 
by  law  and  are  incident  to  the  construction  and  operation  of  the 
road.  This  applies,  I think,  to  the  noise  made  by  the  running  of 
the  cars  over  the  switch-points  and  tracks  on  Hillingdon  avenue 
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and  the  sparks  coming  from  the  trolleys  running  along  the  wires. 
The  swdtch-points  are  authorised  by  the  Railway  Board  as  part  of 
the  plant  which  may  be  erected  and  maintained  by  the  commis- 
sion. These  necessarily  produce  noise  when  the  cars  pass  over 
them.  The  Railway  Board  has  not  limited  the  speed  of  cars  using 
this  portion  of  the  line,  and  all  the  evidence  indicates  that  the 
commission  is  honestly  endeavouring  to  operate  the  lines  in  con- 
nection with  these  car-barns  in  such  a way  as  to  produce  a mini- 
mum of  annoyance  to  those  living  in  the  neighbourhood.  It  may 
be  that  occasionally  some  employee  of  the  company  operates  a car 
at  too  high  a speed  or  improperly  in  some  other  way.  But  this 
cannot  be  said  to  be  such  a defective  system  of  operation  as  to  give 
to  an  individual  a right  of  action  for  an  injunction.  Proper  regu- 
lations have  apparently  been  made,  and  every  possible  thing  is 
being  done  by  instructions  to  the  workmen  and  by  the  employment 
of  inspectors  and  other  officials  to  see  that  these  instructions  are 
obeyed.  The  same  thing  applies  to  the  sounding  of  gongs  on  the 
cars.  The  operators  have  been  instructed  not  to  sound  the  gongs  at 
all  on  Hillingdon  avenue  save  in  the  case  of  emergency  or  danger. 
Individual  employees  may  violate  instructions,  but  this,  it  seems  to 
me,  is  altogether  insufficient  to  found  such  an  action  as  this. 

The  governing  body  of  an  undertaking  such  as  this  discharges 
its  duty  when  it  employs  competent,  skilful^  and  efficient  em- 
ployees, and  devises  a satisfactory  scheme  or  system  of  operation. 
If  an  individual  employee,  in  breach  of  his  duty,  commits  an  im- 
proper act  or  is  negligent  in  the  operation  of  the  undertaking,  the 
commission  may  well  be  liable  in  damages,  but  this  is  not  the  kind 
of  negligence,  which  justifies  the  granting  of  an  injunction  which, 
if  disobeyed,  would  place  the  defendants  in  contempt.  Evans  v. 
Mayor  etc.  of  Liverpool,  [1906]  1 K.B.  160,  is  instructive. 

The  grinding  of  car-wheels  was  made  necessary  by  the  fact  that 
a sudden  application  of  the  air-brakes  caused  the  car-wheels  to  skid 
upon  the  sanded  track,  and  so  produced  a “ flat  wheel,^^  which,  if  it 
continued  to  be  used,  made  a most  objectionable  noise,  so  all  cars 
having  flat  wheels  were  run  into  the  barn  and  the  wheels  were 
ground.  This  took  place,  not  ‘^'on  or  about  Hillingdon  avenue/' 
but  in  a part  of  the  car-barus  on  the  commission's  property  far  re- 
moved from  the  street.  When  the  grinding  was  continued  into  the 
night,  and  the  doors  were  left  open,  the  noise  was,  uo  doubt,  annoy- 
ing. When  the  operation  of  the  air-brakes  became  understood  by  the 
motormen,  flat  wheels " became  less  frequent,  and  grinding  at 
night  ceased,  so  that  at  the  time  of  the  trial  there  was  no  cause  of 
complaint. 

There  yet  remains,  of  the  matters  found  against  the  defendant. 
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the  grievance  resulting  from  the  coaling  of  cars  on  Hillingdon 
avenue.  As  already  said,  this  formed  no  part  of  the  claim,  the 
statement  of  claim,  or  the  particulars  supplementing  it.  It  was 
not  mentioned  until  the  trial.  I do  not  think  that  there  is  any- 
thing in  the  statutes  authorising  the  operation  of  the  road  which 
justifies  the  coaling  of  cars  upon  a public  street,  and  the  noise 
resulting  from  this  operation  is  undoubtedly  a nuisance,  and  I 
think  the  plaintiff  is  entitled  to  maintain  the  action  for  the  dam- 
age sustained  by  him  upon  this  head,  upon  proper  amendments 
being  made  to  the  pleadings.  It  is  not,  I think,  necessary  to  have 
a new  trial,  because  the  whole  question  is  completely  dealt  with,  so 
far  as  it  apparently  can  be,  in  the  evidence  given  by  the  defen- 
dants. In  the  result,  I think  the  commission's  appeal  should  be 
allowed  to  the  extent  indicated,  and  the  appeal  of  the  plaintiff 
should  be  dismissed. 

I would,  upon  the  suggested  amendment  being  made,  modify 
the  judgment  by  declaring  that  the  commission  has  no  right  to  use 
Hillingdon  avenue  for  the  purpose  of  coaling  its  cars,  and  I would 
award  an  injunction  restraining  the  continuance  of  this  operation 
and  would  give  the  plaintiff  $500  damages  for  the  annoyance  sus- 
tained by  him  therefrom  and  from  the  wheel-grinding^ — the  trial 
J udge  having  evidently  regarded  the  plaintiff’s  damage  from  these 
as  actual  and  substantial. 

In  all  other,  respects  I would  dismiss  the  action. 

I would,  under  the  circumstances,  give  no  costs  either  of  the 
action  or  of  the  appeals. 

Since  writing  this  judgment  I have  read  the  judgment  of  my 
brother  Hasten,  and  am  prepared  to  assent  to  a judgment  in  the 
terms  suggested  by  him.  I may  add  that  I should  not  suggest 
any  change  in  the  assessment  of  damages  made  by  the  learned 
trial  Judge,  were  it  not  for  the  fact  that  he  has  allowed  damages 
with  respect  to  matters  as  to  which  the  plaintiff  has  not,  in  my 
view,  the  right  to  recover. 

Hasten,  J.A.  (after  a short  statement  of  the  nature  of  the 
appeal  and  of  the  action  and  quoting  clause  4 of  the  formal  judg- 
ment, as  above)  : — The  case  presents  a combination  of  features 
which  may  perhaps  be  fairly  characterised  as  somewhat  un- 
usual : — 

The  appellant  commission  is  by  its  statute  of  incorporation 
constituted  a public  service  corporation  charged  with  the  duty  of 
providing  street  railway  transportation  for  the  inhabitants  of 
Toronto,  and  of  maintaining,  operating,  and  managing  the  sys- 
tem. How  this  duty  shall  be  performed,  the  particular  methods 
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to  be  employed,  and  details  of  the  particular  things  which  may  be  . Ap.p.  Div. 
done  in  fnllilling  its  main  function,  are  left  to  the  discretion  of 
the  commissioners,  and  thus  by  implication  they  are  authorised  to 
do  whatever  is  reasonably  necessary  for  the  maintenance  and  urhle 
operation  of  the  system.  Car-barns  are  an  essential,  and  to  com- 

pel  their  location  so  far  outside  the  city  that  no  person  conld  be 

affected  by  their  operation  would  be  an  unreasonable  interference  Masten,  J.A. 
with  the  powers  and  discretion  vested  in  the  commissioners.  Their 
location  adjacent  to  Hillingdon  avenue  cannot  be  interfered  with, 
and  I agree  with  the  opinions  expressed  by  my  brothers  Middle- 
ton  and  Orde,  both  regarding  the  lack  of  status  of  the  plaintiff  and 
also  regarding  the  technical  preliminaries  to  the  establishment 
on  that  street  of  tracks  and  switches.  The  judgment  of  the 
trial  Judge  in  this  respect  should  be  affirmed.  Not  only 
was  it  the  duty  of  the  defendant  commission  to  locate  and 
construct  the  switches  and  car-barns  complained  of,  but  it  was  also 
their  duty  to  operate  the  same. . In  so  doing  they  are  bound  by  the 
general  maxim  8ic  utere  tuo  ut  aliermm  non  loedas”  To  state- 
the  rule  more  specifically — A corporation  on  which  the  statute  im- 
poses a duty  to  the  public,  acts  within  its  statutory  powers  if  those 
powers  are  exercised  hond  fide,  using  reasonable  care  to  do  no  un- 
necessary damage  to  neighbouring  persons;  but,  if  it  acts  arbi- 
trarily^  carelessly,  negligently,  or  oppressively,  thereby  doing  un- 
necessary damage  to  others,  the  statutory  power  is  exceeded,  such 
abuse  being  one  form  of  excess. 

The  rule  so  stated  is  further  limited  by  a corollary  that  where 
the  means  to  be  employed  are  (as  in  this  case)  not  specific- 
ally authorised  by  the  Legislature,  and  where  a choice  of  means 
exists,  due  regard  must  be  had  to  the  interests  of  individuals  af- 
fected, and  the  corporation  is  not  within  the  protection  of  the 
statute  if  it  unnecessarily  adopts,  an  alternative  which  occasions 
a nuisance:  Guelph  Worsted  Spinning  Co.  v.  CiUj  of  Guelph 

(1914),  30  O.L.R.  466;  Garrett  on  Nuisances,  3rd  ed.,  p.  213. 

It  being  necessary  to  operate  the  siding  and  switches  on  Hilling- 
don avenue,  and  it  being  inevitable  that  some  pounding,  some 
electric  flashes,  and  some  gouging  should  take  place  in  the  course 
of  suck  operations,  the  plaintiff  by  his  action  in  reality  demands 
that  the  Court  should  supervise  in  detail  the  operation  of  the 
railway.  But  the  Court  declines  to  undertake  such  supervision. 

So  far  as  I am  aware,  there  is  no  evidence  that  the  commis- 
sioners, as  directors  of  the  appellant  corporation,  have  failed  or 
neglected  to  do  all  that  lies  in  their  power  to  perform  their  sta- 
tutory duties  in  a considerate  and  careful  manner.  They  have 
framed  proper  rules  and  regulations  for  operating,  have  employed 
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competent  operatives,  and  have  provided  inspectors  to  see  that 
their  directions  are  observed  so  as  to  avoid  the  creation  of  a nuis- 
ance. See,  on  this  point,  Evans  v.  Mayor  etc.  of  Liverpool,  [1906] 
1 K.B.  160,  and  Halsbury^s  Laws  of  England,  vol.  21,  p.  479. 
To  obstruct  or  hamper  the  appellant  corporation  in  the  per> 
formance  of  its  statutory  duty  must  occasion  a greater  or  less  de- 
gree of  inconvenience  to  the  general  public. 

None  of  the  above  considerations  will  prevent  the  Court  from  de- 
claring that  a defendant  is  guilty  of  a nuisance  and  from  award- 
ing appropriate  relief  if  it  clearly  appears  that  the  defendant  has 
acted  in  excess  of  its  statutory  powers  and  has  thereby  caused  a 
nuisance  to  the  plaintiff.  (See  Salmond  on  Torts,  5th  ed.,  p.  225 
et  seq.)  But,  in  the  exercise  of  its  discretionary  power  to  award 
an  injunction,  and  in  considering  whether  it  is  just  and  conven- 
ient that  the  remedy  by  way  of  injunction  should  be  granted,  it  will 
bear  in  mind  the  circumstances  to  which  I have  adverted  and  will 
lean  against  obstructing  by  its  order  the  operations  of  a public  ser- 
vice corporation  if  that  corporation  is  bond  fide  endeavouring  to 
perform  its  statutory  functions  in  a fair  and  reasonable  manner. 

The  case  of  Chadwich  v.  City*of  Toronto  (1914),  32  O.L.E. 
Ill,  decided  by  my  brother  Middleton  and  affirmed  with  a slight 
variation  in  the  Appellate  Division,  affords  an  excellent  illustra- 
tion of  the  principles  which  I think  should  be  applied  in  this  case, 
except  that  in  that  case  the  plaintiffs  appear  to  have  been  content 
to  accept  damages  alone  without  an  injunction.  See  the  judgment 
of  Middleton,  J.,  at  p.  114. 

It  seems  to  me  that  the  present  case  is  one  where  the  plaintiff 
cannot  be  adequately  compensated  by  a small  money  payment. 
The  essence  of  the  claim  is  reasonable,  viz.,  opportunity  for 
sleep  and  comfortable  enjoyment  of  his  home  by  the  plaintiff  and 
his  family. 

« Bearing  these  considerations  in  mind,  I proceed  to  deal  with 
the  several  points  of  complaint  on  which  the  respondent  succeeded 
in  the  Court  below. 

With  respect  to  the  pounding  occasioned  by  the  cars  in  cross- 
ing switch-points  and  with  respect  to  the  gonging  and  emission  of 
electric  sparks,  I think,  as  I have  already  said,  some  pounding, 
some  gonging,  and  some  electric  flashes  are  inevitable  incidents  in 
the  reasonable  and  proper  operations  of  the  railway.  So  far  as 
they  are  inevitable,  they  are  within  the  statutory  powers  of  the  ap- 
pellant corporation.  On  these  points  the  trial  Judge  finds  as  fol- 
lows (quoting  the  findings  as  above)  : — 

As  long  as  a company  keeps  within  its  statutory  powers,  per- 
sons who  suffer  injury  by  sparks  or  noise  incident  to  the  proper 
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use  and  working  of  the  railway  cannot  maintain  an  action  for  nuis- 
ance. But  here  the  trial  Judge  has  found  as  a fact  that  the  defendant 
coinmission  has  from  time  to  time  run  its;  cars  at  an  excessive 
speed  and  has  unreasonably  sounded  the  gong.  That  finding  of 
fact,  being  made  on  confiicting  evidence,  cannot,  I think,  be  dis- 
turbed. 

Counsel  for  the  appellant  corporation  expressed  their  readiness  Masten,  J.A. 
to  give  an  undertaking  against  excessive  speed  ’and  unnecessary 
gonging ; and,  on  such  an  undertaking  being  given,  I think  that  in 
respect  to  these  three  complaints  no  injunction,  ought  to  be  granted 
at  present,  but  that  the  practice  referred  to  in  Kerr  on  Injunc- 
tions, oth  ed.,  pp.  680  and  681,  should  be  applied.  It  is  there 
said  (p.  681)  : — 

Where  the  inconvenience  to  the  defendant  from  granting  an 
injunction  will  be  very  serious,  the  Court  will  in  a proper  case, 
where  an  immediate  injunction  is  not  essential  for  the  plaintiff^s 
protection,  merely  make  a declaration  of  the  plaintiff’s  right  to  re- 
lief, and  give  the  defendant  a reasonable  time  to  remedy  the 
wrong  complained  of,  with  liberty  to  the  plaintiff  to  apply  at  the 
expiration  of  the  time  for  an  injunction  if  his  rights  are  then 
being  infringed.  In  the  case  of  actions  to  restrain  nuisances  by 
public  authorities  this  course  is  frequently  adopted  by  the  Court 
owing  to  the  inconvenience  to  the  public  which  would  arise  from 
an  immediate  injunction.  So  also  where  the  defendant  gives  an 
undertaking  and  there  is  no  probability  that  the  wrongful  act  will 
be  repeated,  the  Court  will  often  make  a declaration  of  the  plain- 
tiff’s right,  with  liberty  to  apply  for  an  injunction  if  required.” 

As  to  these  three  points  I think  the  judgment  should  contain 
provisions  substantially  as  follows : — 

And  the  defendant  commission  undertaking  that  it  will  not 
hereafter  run  its  cars  at  an  excessive  speed  on  Hillingdon  avenue 
and  that  the  gong  on  its  cars  shall  not  be  sounded  on  Hillingdon 
avenue  execpt  in  case  or  cases  of  emergency : — 

This  Court  doth  declare  that  the  commission  is  not  entitled 
to  run  its  cars  on  Hillingdon  avenue  at  an  excessive  speed  and 
that  the  gong  on  the  cars  of  the  defendant  commission  ought  not 
to  be  sounded  on  Hillingdon  avenue  except  in  case  or  cases  of 
emergency,  and  doth  stay  all  proceedings  in  respect  of  any  alleged 
breach  of  the  defendant’s  undertaking  for  six  months. 

And  this  Court  doth  direct  that,  if  the  plaintiff  shall  here- 
after claim  that  the  defendant  commission  is  violating  the  above 
undertaking,  he  shall,  in  support  of  such  application,  give  evidence 
that  on  each  and  every  occasion  when  he  claims  that  such  breach 
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has  taken  place,  he  did  within  twenty-four  hours  notify  the  defen- 
dant commission  in  writing  at  its  head  office  of  the  alleged  breach, 
specifying  the  date  and  hour  when  the  alleged  breach  occurred, 
and  whenever  possible  the  number  of  the  car  complained  of.’^ 

As  the  grinding  of  oar-wheels  at  Hillingdon  avenue  has  now 
entirely  ceased  (being,  I understand,  carried  on  elsewhere),  no 
injunction  should  be  granted  in  respect  to  that  complaint. 

The  fourth  point  found  against  the  appellant  relates  to  the 
operation  known  as  the  coaling  of  cars  on  Hillingdon  avenue. 
Coaling  of  cars  in  winter-time  is  no  doubt  necessary,  but  it  was  not 
necessary  to  coal  on  Hillingdon  avenue.  It  can  (perhaps  with  some 
added  difficulty  and  expense)  be  done  elsewhere.  Coaling  on  the 
street  in  proximity  to  the  plaintiff^s  house  was  therefore  unreason- 
able, and  consequently  in  excess  of  that  which  the  statute  au- 
thorised, and  on  this  point  I agree  with  the  conclusions  of  my 
brothers  Middleton  and  Orde. 

In  an  action  of  this  kind  damages  and  an  injunction  are  alter- 
native or  substitutive  remedies,  though  both  may  be  awarded  for 
the  one  delict.  But^  in  the  present  case,  having  regard  to  the  cir- 
cumstances mentioned  in  the  judgment  of  my  brother  Middleton, 
I am  of  opinion  that,  the  undertaking  which  I have  indicated 
being  given,  no  more  than  nominal  damages  ought  to  have  been 
awarded  in  respect  of  pounding  of  cars  when  passing  switch- 
points,^^  electric  flashes,”  gonging,”  and  grinding  of  car- 
wheels.’^  Therefore,  though  the  general  rule  is  that  an  appellate 
tribunal  will  not  interfere  with  the  quantum  of  damages  assessed 
by  the  trial  Judge,  yet  where  there  is  a substantial  modification  in 
principle  of  the  remedy  accorded  that  rule  does  not  apply.  I there- 
fore concur  in  the  reduction  of  damages  proposed  by  my  brother 
Middleton  and  in  his  disposition  of  costs. 

Oede,  J.A. : — The  statement  of  claim  sets  up  two  grievances : 
1st,  the  alleged  unlawful  laying  of  tracks  on  Hillingdon  avenue, 
and  the  consequent  obstruction  of  the  public  highway;  and,  2nd, 
the  operation  of  the  railway  and  car-barns  in  such  a manner  as  to 
constitute  a nuisance  to  the  plaintiff. 

There  is  no  allegation  that  the  mere  presence  of  the  tracks  in 
Hillingdon  avenue  or  the  mere  running  of  cars  thereon  in  any  way 
constitutes  a nuisance,  either  public  or  private,  except  that  the 
plaintiff  and  other  residents  and  ratepayers  in  Hillingdon  avenue 
are  hindered  in  their  free  and  uninterrupted  use  of  the  avenue  as 
a public  highway.  If  that  were  the  fact,  it  is  difficult  to  under- 
stand why  the  plaintiff  should  wait  from  1914,  when  the  rails  were 
first  laid,  until  1922,  before  commencing  action  for  an  injunction. 
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It  is  not  suggested  that  access  to  the  plaintiff’s  lands  is  ob- 
structed, as  was  the  case  in  Lyon  v.  Fishmongers'  Co.  (1876),  1 
App.  Gas.  662,  and  Fritz  7.  Hohson  (1880),  14  Ch.  D.  542.  The 
complaint  is  conlined  to  the  alleged  injury  to  the  plaintiff^s  right  to 
the  use  of  the  public  highway.  It  is  not  alleged,  and  it  is  difficult 
to  see  on  what  ground  it  could  be  successfully  alleged,  that  the 
plaintiff  is  injured  in  the  exercise  of  this  right  in  any  way  differ- 
ing from  the  injury,  if  any,  to  all  other  members  of  the  public.  The 
fact  that  the  plaintiff  and  his  neighbours  may  have  occasion  to 
use  Hillingdon  avenue  as  a highway  more  frequently  than  other 
members  of  the  public  is  not  sufficient  to  make  the  injury  to  the 
plaintiff  a private  one.  The  law  is  clear  that  to  give  a private 
right  of  action  the  injury  to  the  individual  must  differ  from  that 
to  the  public  at  large  in  its  nature  and  not  merely  in  degree. 

In  all  the  cases  upon  this  point  relied  on  by  counsel  for  the 
plaintiff,  Cline  v.  Cornwall  (1874),  21  Gr.  129,  Truman  v.  Lon- 
don Brighton  and  South  CoaM  Railway  Co.  (1883),  25  Ch.  D.  423, 
Mitchell  and  Dresch  v.  Sandwich  Windsor  and  Amhersthurg  Rail- 
tuay  Co.  (1914),  32  O.L.R.' 594,  and  Code  v.  Jones  and  Town  of 
Perth  (1923),  54  O.L.R.  425,  there  v/as  expressly  held  to  be  some 
private  injury,  distinct  from  that  to  the  public  at  large,  sufficient  to 
give  the  plaintiff  a right  of  action. 

In  these  circumstances,  I am  of  the  opinion  that  upon  this 
branch  of  his  case  the  plaintiff  has  no  right  of  action  for  a mere 
declaration  that  the  defendants  laid  their  rails  and  are  running 
cars  thereon  without  lawful  authority  or  for  an  injunction  in  re- 
spect thereof.  His  only  remedy  is  to  procure  the  Attorney-General 
to  bring  an  action,  with  the  present  plaintiff  as  relator,  or,  should 
the  Attorney- General  decline,  then  possibly  by  adding  the  Attor- 
ney-General as  a party  defendant  in  the  action^  as  has  been  done  in 
some  cases.  And  in  an  action  not  properly  constituted  we  ought 
not  to  express  any  opinion  upon  the  question  as  to  whether  or  not 
the  approval  of  the  Ontario  Railway  and  Municipal  Board  was 
necessary,  or,  if  necessary,  whether  or  not  what  was  done  as  to  the 
plans  was  really  an  approval. 

This  narrows  tlie  whole'  case  down  to  the  simple  question 
whether  the  commission  in  carrying  on  its  undertaking  in  and 
about  Hillingdon  avenue  (which  undertaking  for  the  purposes  of 
this  issue  must  be  deemed  a lawful  one)  has  created  a nuisance 
causing  special  damage  to  the  plaintiff.  Upon  this  I am  in  agree- 
ment with  the  judgments  of  my  brothers  Middleton  and  IMasten, 
and  I also  concur  in  the  modification  of  the  wording  of  the  formal 
judgment  suggested  by  the  latter. 

As  to  the  inability  of  the  plaintiff  to  bring  an  action  of  this 
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character  in  a representative  capacity,  I would  refer  to  what  I have 
already  said  in  my  judgment  in  Preston  v.  Hilton,  48  O.L.R.  172, 
at  p.  179. 

It  may  be  that,  as  pointed  out  by  counsel,  representative  ac- 
tions have  been  brought  in  respect  of  private  injury  caused  by  a 
public  nuisance,  but  they  appear  to  have  proceeded  without  objec- 
tion, and  in  each  of  them  I think  it  will  be  found  that  there  was 
evidence  of  special  damage  to  the  plaintiff  himself,  upon  which  the 
judgment  was  founded,  and  that  the  case  was  in  no  way  strength- 
ened by  the  assertion  that  he  sued  on  behalf  of  others  as  well.  Nor 
must  cases  like  the  present  be  confused  with  those  where  a rate- 
payer sues  on  behalf  of  all  the  ratepayers  of  a municipality  in  a 
matter  involving  the  expenditure  of  money,  where  there  is  a com- 
mon interest  in  the  subject-matter  of  the  action. 

Judgment  below  varied  (Latchfoed,  C.J.,  dissenting  in  part). 


[APPELLATE  DIVISION.] 

Re  Peeey. 

Will — Attempt  to  Prove  Substance  of  Lost  Will — Presumption  of  De- 
struction Animo  Revocandi — Evidence — Testimony  of  Draftsman — 
Imperfect  Memory — Uncertainty — Declaration  of  Intestacy. 

An  unmarried  woman,  about  75  years  of  age,  lost  her  life  in  a fire 
which  occurred  in  the  house  in  which  she  was  staying.  All  the  con- 
tents of  the  house  were  destroyed  in  the  fire.  A certain  bag  which 
she  wore  upon  her  person  day  and  night,  and  in  which  it  was  said 
that  she  carried  her  securities  for  money  and  her  will,  perished  with 
her  in  the  fire,  and  also  its  contents,  whatever  they  were.  In  August, 
1922,  about  7 months  before  her  death,  she  had  executed  a will  and 
had  it  in  her  possession.  There  was  no  proof  that  she  had  destroyed 
it  or  executed  a later  one,  but  it  was  not  found  after  her  death.  She 
had  made  many  wills,  and  in  each  she  had  named  as  the  prin- 
cipal legatee  some  relative  whom  she  favoured  at  the  time.  In  the 
will  referred  to  she  had  named  a niece  by  marriage,  with  whom  she 
was  living  at  the  time  she  executed  it;  but  she  had  changed  her  resi- 
dence and  had  been  living  with  another  person  for  five  months  before 
her  death.  The  principal  legatee  under  the  will  of  August,  1922, 
endeavoured  to  establish  it,  proving  its  contents,  as  of  a lost  will,  by 
the  evidence  of  the  conveyancer  who  prepared  it,  and  had  also  pre- 
pared earlier  wills.  His  recollection  of  the  contents  was  that  the 
niece  by  marriage  was  the  residuary  legatee  and  that  there  were  a 
number  of  scattered  legacies  to  others,  ranging  from  $50  to  $400:  — 

Held,  that  the  presumption  that  the  will  had  been  destroyed  animo 
Revocandi  by  the  deceased  herself  was  not  rebutted  by  the  evidence; 
and  before  probate  can  be  granted  of  the  substance  of  a lost  will  the 
contents  must  be  proved  more  clearly  and  convincingly  than  was  done 
in  this  case. 

Sugden  v.  Lord  St.  Leonards  (1876),  1 P.D.  154,  considered  and  distin- 
guished. 

Woodward  v.  Goulstone  (1886),  11  App.  Cas.  469,  referred  to. 
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The  judgment  of  a Surrogate  Court  declaring  that  the  deceased  died  in- 
testate, and  granting  letters  of  administration  to  one  of  her  next  of 
kin,  was  affirmed. 

The  following  statement  is  taken  from  the  judgment  of  Mid- 
dleton^ J.A. — 

This  is  an  appeal  by  the  residuary  legatee  under  what  was 
alleged  to  be  the  last  will  of  Annie  B.  Perry,  deceased,  from  the 
judgment  of  his  Honour  Judge  Gauld,  of  the  Surrogate  Court  of 
the  County  of  Wentworth,  declaring  that  the  deceased  died  intes- 
tate, and  granting  administration  to  one  of  her  next  of  kin. 

The  deceased  was  an  unmarried  lady,  about  75  years  of  age, 
living  at  the  time  of  her  death  in  the  to^vn  of  Dundas.  On  the  8th 
March^  19'23,  a fire  occurred  in  which  she  lost  her  life.  All  the 
contents  of  the  house  were  destroyed. 

It  was  satisfactorily  proved  that  in  August,  1922,  a will  was 
prepared  for  her  by  one  Cronin,  a conveyancer  of  Dundas.  Mr. 
Cronin  had  from  time  to  time  prepared  wills  for  this  lady,  who 
frequently  changed  her  mind  as  to  the  due  disposition  of  her 
estate.  The  wills  were  all  upon  one  plan : small  legacies  to  many 
relatives,  and  to  the  Presbyterian  Church,  and  the  bulk  of  her 
estate  to  the  particular  relative  whose  star  was  at  that  time  in  the 
ascendant.  The  lady  had  prepared  a cotton  bag  which  she  wore 
upon  her  person  day  and  night,  and  in  this  she  carried  her  secur- 
ities for  money  and  her  will.  There  is  no  proof  that  this  last  will 
had  ever  been  in  this  bag,  but  it  is  fair  to  assume  that  it  was,  for 
former  wills  had  been  kept  there.  The  bag  and  its  contents,  whatever 
they  were,  perished  with  her  in  the  fire.  In  the  bag  there  were 
Victory  bonds  which  were  destroyed.  There  is  no  direct  evidence 
as  to-  the  will  after  the  time  of  its  preparation  when  the  testatrix 
took  it  from  the  oonveyancer^s  office.  At  the  time  the  will  was 
executed.  Miss  Perry  was  living  with  Mrs.  De  Forest,  a niece  by 
marriage  of  the  deceased,  and  under  the  will  the  estate  went,  in 
the  residuary  gift,  to  Mrs.  De  Forest. 

The  testatrix  had  changed  her  residence  and  had  been  living 
with  Mr.  Lehman  since  October,  1922;  and,  if  any  inference  can  be 
drawn  from  her  previous  course  of  conduct,  the  time  had  more 
than  arrived  for  another  change  in  her  will,  but  she  did  not  again 
resort  to  this  conveyancer,  who  was  easy  of  access,  as  he  lived  in 
the  same  town,  and  there  is  no  proof  of  her  having  consulted  any 
other  adviser. 

The  learned  Surrogate  Judge,  in  a very  carefully  considered 
judgment,  has  come  to  the  conclusion  that,  because  the  will  was 
known  to  be  in  the  possession  of  the  deceased,  and  is  not  forthcom- 
ing at  her  death,  the  presumption  is  that  it  was  destroyed  by  her. 
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and  that  there  is  not  ^sufficient  evidence  in  this  case  to  rebut  this 
presumption^  the  learned  Judge  thinking  that  by  reason  of  the  at- 
titude of  the  testatrix,  indicated  by  the  revoking  of  her  will  when 
she  changed  her  residence,  and  always  favouring  the  one  with 
whom  she  was,  the  true  presumption  would  be  that  the  will  was 
not  in  existence  at  the  time  of  her  death,  but  had  been  destroyed 
by  her  ammo  cancellandi,  and  that  in  any  event  the  evidence  was 
not  of  that  definite  character  which  would  overcome  the  pre- 
sumption. 

November  20.  The  appeal  was  heard  by  Latchfoed,  C.J., 
Middleton,  Masten,  and  Oede,  JJ.A. 

H.  G.  Fox,  for  the  appellant,  contended  that  it  should  be  in- 
ferred from  the  facts  that  the  will  propounded  was  the  last  will, 
and  had  not  been  revoked,  but  was  accidentally  destro^^ed  with  the 
testatrix,  and  letters  probate  should  issue  establishing  its  residuary 
clause,  the  nature  of  which  had  been  proved.  The  appellant  was 
willing  • that  such  claims  for  legacies  as  had  been  detailed  by 
Cronin,  the  conveyancer,  in  an  affidavit  on  file,  should  be  paid  to 
the  persons  he  had  named,  at  his  highest  estimate  of  their  values. 
The  usual  presumption  of  revocation  when  a will  does  not  come  to 
light  after  the  death  should  not  in  this  case  be  applied ; but,  if  the 
Court  should  hold  otherwise,  the  presumption  had  been  amply  met 
by  the  evidence.  Reference  to  Jarman  on  Wills,  6th  ed.,  vol.  1,  p. 
154;  Sugden  v.  Lord  8t.  Leonards  (1876),  1 P.D.  154,  at  p.  233; 
In  re  Spain  (1915),  31  Times  L.R.  435;  Finch  v.  Finch  (1867), 
L.R.  1 P.  & D.  371;  In  the  Estate  of  Fhibbs,  [1917]  P.  93; 
Steivart  v.  Walker  (1903),  6 . O.L.R.  495;  Welch  v.  Phillips 
(1836),  1 Moore  P.C.  299. 

W.  M.  Brandon,  for  the  next  of  kin,  respondents,  contended 
that  the  evidence  shewed  the  textatrix  to  have  been  an  eccentric, 
weak-minded  person,  in  that  she  had  habitually  made  new  wills 
from  time  to  time, -favouring  whichever  of  her  relatives  she  hap- 
pened to  be  living  with,  just  as  she  had  done  in  the  present  case. 
These  circumstances  alone  were  sufficient  to  raise  the  presumption 
that  she  had  already  revoked  this  will,  for  she  had  been  at  Mr. 
Lehman’s  home  some  months  at  the  time  of  her  death.  Further,  it 
was  impossible  to  ascertain  the  nature  of  the  other  bequests  under 
this  will,  as  the  conveyancer,  Cronin,  in  testifying  had  apparently 
been  confused  by  those  in  the  former  will  which  he  had  drawn  for 
her.  Reference  to  Allan  v.  Morrison,  [1900]  A.C.  604;  Sugden  v. 
Lord  St.  Leonards  (supra). 

Fox,  in  reply,  distinguished  Allan  v.  Morrison  from  the  pres- 
ent case  because  of  the  absence  there  of  evidence  of  the  will  having 
been  deposited  where  it  might  be  presumed  to  have  been  de- 
stroyed, as,  he  urged,  the  will  might  in  this  case. 


I.Vl.J 


ONTARIO  LAW  REPORTS. 


281 


December  5.  The  judgment  of  the  Court  was  read  by  Middle-  ■ 
TON^  J.A.  (after  setting  out  the  facts  as  above)  : — I have  great 
difficulty  in  persuading  myself  that  the  true  result  of  the  evidence 
is  that  stated  by  the  learned  Surrogate  Court  Judge.  All  of  the 
cases,  among  which  perhaps  Allan  v.  Morrison,  [IJOO]  A.C.  604, 
is  the  strongest,  go  to  shew  that,  when  a testator  has  possession  of 
his  testamentary  instrument,  and  it  is  not  forthcoming  at-  the  time 
of  his  death,  the  presumption  is  that  he  destroyed  it.  The  pre- 
sumption is  against  fraudulent  abstraction  either  before  or  after 
death,  but  circumstances  which  render  the  abstraction  possible 
must  be  taken  into  account  in  weighing  the  evidence.  The  heretical 
statement  of  Lord  Penzance  in  Finch  v.  Finch,  L.R.  1 P.  & D. 
371,  is  overruled  by  In  re  Sijhes  (1907),  23  Times  L.R.  747. 

All  these  cases,  except  one  which  I am  about  to  mention,  are 
cases  in  which  a testamentary  document  is  not  found  in  the  tes- 
tators repositories,  so  that  the  Court  is  driven  to  choose  between 
same  fraudulent  conduct  either  before  or  after  the  testator^s  death, 
or  an  accidental  destruction,  either  by  the  testator  himself  or  some 
one  else,  or  an  intentional  destruction ; and,  the  presumption  being 
against  fraud  and  accident,  the  Court  is  driven  to  the  view  that  the 
document  so  not  forthcoming  was  intentionally  destroyed  by  the 
testator. 

The  case  in  hand  appears  to  me  to  be  widely  different  because 
of  the  mode  of  the  death  of  the  testatrix ; and  the  fact  that  she  had 
all  her  valuable  papers  upon  her  person  indicates  that  the  fire 
which  destroyed  her  also  destroyed  all  her  papers  and  documents, 
and  so  the  case  does  not  present  thevsame  problem  as  the  cases  re- 
ferred to.  It  is  not  the  ease  of  a document  shewn  to  be  missing 
from  its  accustomed  place. 

The  one  case  to  which  I referred  is  In  re  Spain,  31  Times  L.R. 
435.  The  testator  there  went  down  with  his  ship  during  the  war. 
He  had  his  will  with  him,  but  everything  was  destroyed.  The  con- 
tents of  the  will  were  satisfactorily  proved.  The  young  man  had 
left  everything  to  his  fiancee.  Had  he  died  intestate,  his  father  would 
have  taken  everything.  The  father  consented  to  the  contents  of 
the  will  being  proved,  and  the  Judge  made  the  order.  A decision 
of  this  kind,  upon  consent,  appears  to  me  to  have  no  real  weight ; 
and,  besides  that,  the  case  is  very  different  from  the  one  in  hand 
because  a letter  was  produced  from  the  deceased  to  his  fiancee, 
shortly  before  his  death,  referring  to  the  fact  that  he  had  made 
his  will  giving  her  everything,  and  there  was  nothing  in  any  sur- 
rounding circumstances  to  suggest  the  possibility  of  a change  of 
intention. 

I do  not  feel  called  upon  to  come  to  a definite  conclusion  upon 
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this  matter  because  in  another  view  of  the  case  I have  come  to  the 
conclusion  that  the  appeal  must  fail. 

Before  probate  can  be  granted  of  the  substance  of  a lost  will, 
the  contents  of  the  will  must,  I think,  be  proved  much  more  clearly 
and  in  a more  convincing  manner  than  has  been  done  in  this  case. 
I adopt  the  words  of  a very  careful  text-writer,  arrived  at  on  exam- 
ination of  many  cases,  all  of  which  I have  perused,  and  which  I 
think  justify  his  statement : ^^The  jurisdiction  of  the  Court  should 
be  exercised  with  the  greatest  possible  caution;  and  the  Judge  will 
scarcely  feel  justified  in  acting  on  the  evidence,  unless  it  be  of  the 
most  cogent  and  irrefragable  character,  not  only  free  from  sus- 
picion in  its  source,  but  exact  and  certain  in  its  conclusions 
(Taylor  on  Evidence,  11th  ed.,  p.  327) ; or,  in  the  words  of  a very 
experienced  probate  Judge,  in  granting  probate  of  the  substance  of 
a will,  the  Court  has  never  acted  but  on  the  fullest  and  most 
stringent  proof  Wliarram  v.  Wharram  (1864),  3 Sw.  & Tr.  301. 

Here  the  conveyancer  has  naturally  very  little  recollection  of 
the  contents  of  the  will.  I am  inclined  to  think  that  the  only  thing 
he  does  remember  is  that  Mrs.  DeEorest  was  the  residuary  legatee, 
and  that  there  were  a number  of  scattered  legacies  to  other  rela- 
tives, ranging  from  $o0  or  $100  to  $300  or  $400.  In  an  affidavit, 
made  after  much  consideration,  he  names  a number  of  legatees. 
At  the  trial  his  recollection  does  not  go  anything  like  as  far  as  his 
affidavit,  and  he  is  quite  unable  to  say  now  how  far  his  recollection 
is  really  based  upon  his  memory  as  to  the  former  wills  as  distinct 
from  the  last  will.  Assuming  that  his  evidence  can  be  regarded  as 
entirely  free  from  suspicion,  it  is  most  certainly  not  exact  and 
certain  in  its  conclusions.’^  Really  all  the  Court,  if  it  adopted  his 
evidence,  could  say  is  that  Mrs.  DeEorest  is  the  residuary  legatee, 
and  how  far  and  to  what  extent  the  universality  of  the  gift  is  cut 
down  by  previous  legacies  cannot  be  ascertained. 

It  has  been  argued,  upon  the  authority  of  dicta  in  the  case  of 
Sugden  v.  Lord  St.  'L'eonards,  1 P.D.  154,  that  once  the  residuary 
legatee  can  be  ascertained  it  is  the  duty  of  the  Court  to  grant  pro- 
bate of  that  portion  of  the  will,  allowing  those  legacies  which 
cannot  be  proved  to  go  by  the  board.  In  this  case  Mrs.  DeEorest 
is  ready  to  mitigate  the  apparent  hardship  of  this  position  by 
agreeing  to  have  included  in  the  probate  any  one  named  by  the 
conveyancer  for  the  largest  amount  which  he  has  named ; but,  not- 
withstanding this,  the  great  bulk  of  the  estate  would  go  to  her. 
The  question  is  one  of  principle,  and  the  responsibility  of  deter- 
miniug  the  question  of  principle  involved  cannot  be  shirked  by 
concessions  of  the  applicant,  no  matter  how  amiable. 

The  decision  in  Lord  St.  Leonards  case  does  not  really  touch 
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this  question  at  all.  There  the  last  will  in  substance  was  abun- 
dantly proved  by  the  evidence  of  Miss  Sugden^  the-  testator^s 
daughter,  who  was  able  to  reproduce  the  great  bulk  of  the  docu- 
ment from  the  fact  that  she  had  read  it  many  times.  In  granting 
probate  of  the  memorandum  prepared  by  her  the  real  substance  of 
the  testator^s  testamentary  wishes  was  being  given  effect  to.  Some 
minor  matters  which  had  slipped  her  memory  would  alone  be  dis- 
regarded. The  main  problem  which  presented  itself  to  the  Court 
was  how  far  the  Court  ought  to  go  in  accepting  evidence  resting 
upon  recollection  only,  particularly  when  that  recollection  is  the 
recollection  of  one  person  only,  and  that  person  an  interested 
person.  The  real  conclusion  of  the  case  was  that,  once  satisfied  as 
to  the  accuracy  of  the  testamentary  intention^  as  to  the  honesty 
of  the  witness,  and  the  ability  of  the  witness  really  to  give  the 
substance  of  the  will,  the  Court  ought  to  act  upon  the  evidence. 
To  refuse  to  do  so  would  be  to  defeat  the  ends  of  justice. 

Certain  dicta  of  Sir  George  Jessel,  M.R.,  in  the  course  of 
his  judgment,  go  far  beyond  the  point  involved  in  the  decision, 
and  if  they  went  unchallenged  it  might  be  our  duty  to  follow : — 
It  was  said,  if  it  is  proved  to_  your  satisfaction  that  legacies 
are  omitted,  then,  by  granting  probate  of  the  will  which  disposes 
of  the  residue,  you  are  giving  a larger  proportion  of  the  personal 
estate  to  the  residuary  legatees  than  was  intended  for  them  by  the 
testator,  and  in  so  granting  probate  you  are  not  only  not  performing 
the  intention,  but  you  are  acting  contrary  to  the  intention,  of  the 
testator.  This  argument  appears  to  me  to  be  fallacious — it  turns 
on  the  use  made  of  the  word  ^ intentions.^  It  seems  to  me  that 
the  testator  may  be  said  to  have  in  this  respect  two  intentions — ^he 
has  a primary  intention  that  the  legatee,  whether  general  or  specific, 
shall  take  the  legacy — he  has  a secondary  intention  that,  if  by  any 
reason  whatever  that  legacy  cannot  take  effect,  then  it  is  to  go, 
not  to  his  next  of  kin,  but  to  his  residuary  legatees.  It  may  well 
be  that  we  'are  not  able  to  give  effect  to  the  primary  intention, 
but  we  certainly  are  able  to  give  effect  to  the  secondary  intention; 
and  I see  no  reason  why  we  should  not  give  effect  to  the  secondary 
intention  because  the  circumstances  which  have  happened  have 
made  it  impossible  to  carry  out  the  primary  one  to  the  extent  of 
the  legacies,  the  amount  of  which,  and  the  names  of  the  legatees 
of  which,  we  do  not  know’’  (1  P.D.  at  p.  233). 

In  the  later  ease  of  Woodward  v.  Goulsiom  (1886),  11  App. 
Cas.  469,  a lost  will  was  propounded  upon  parol  evidence  alone  as 
to  its  contents.  The  only  evidence  was  evidence  going  to  establish 
a residuary  bequest.  The  House  of  Lords  was  of  opinion  that  the 
evidence  was  not  sufficiently  reliable  te  justify  action  on  the  part 
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of  the  Court,  but  iu  the  course  of  the  judgment  the  problem 
whether  probate  ought  to  be  granted  of  the  residuary  bequest 
alone,  unless  the  Court  is  satisfied  that  it  has  before  it  substantially 
the  testamentary  intentions  of  the  testator^  is  discussed  without 
any  conclusion  being  arrived  at,  and  the  problem  is  stated  to  be 
left  unanswered.  • The  language  I have  already  referred  to  is 
quoted,  and  Lord  Herschell  says  (pp.  477,  478)  : — 

If  that  is  intended  to  lay  down  a universal  proposition  that 
wherever  you  have  evidence  as  to  the  gift  of  a residue,  whatever 
you  may  know  about  the  rest  of  the  will  and  the  legacies  given  by 
it,  and  however  clear  it  may  be  that  there  were  large  legacies  given 
by  it,  if  you  are  not  able  to  prove  the  amount  of  those  legacies, 
you  are  still  bound  to  grant  probate  of  the  residue  and  give  the 
whole  to  the  residuary  legatee,  I do  not  say  that  I dissent  from 
the  view,  but  I certainly  hesitate  before  giving  my  assent  to  it. 
It  may  be  that  according  to  the  law  as  administered  in  the  Probate 
Court  that  ought  to  be  done,  but  certainly,  with  all  deference,  I 
cannot  give  my  assent  to  the  reasons  expressed  by  the  late  Master 
of  the  Rolls.  It  does  not  seem  to  me  that  the  testator  always  has 
this  secondary  intention,  that  if  the  primary  intention  of  giving 
the  legacies  should  fail  the  residuary  legatee  should  get  the  benefit. 
No  doubt  the  law  gives  the  residuary  legatee  the  benefit,  though 
I doubt  very  much  whether  the  testator  ever  thinks  of  it^  supposing 
a legacy  to  fail.  But,  accepting  that  view  in  a case  where  the  will 
is  forthcoming  and  a bequest  has  failed  because  it  is  impossible 
that  the  object  of  the  testator’s  bounty  can  take  it,  I certainly 
cannot  come  to  the  conclusion  that  a testator  ever  contemplates 
or  ever  dreams  that  the  residuary  legatee  is  to  get  the  benefit  of 
the  whole  bequests,  supposing  that  by  the  loss  of  the  will  you  are 
unable  to  ascertain'  who  the  objects  of  the  testator’s  bounty  were, 
though  there  undoubtedly  were  such  objects  of  his  bounty  whom 
he  intended  to  benefit  in  preference  to  the  residuary  legatee.  It 
may  be  a rule  of  law  that  under  such  circumstances  you  must  grant 
probate  and  the  residuary  legatee  must  have  the  benefit,  but  I 
certainly  cannot  accept  it  as  being  necessarily  a carrying  out  of 
the  intentions  of  the  testator.  The  Master  of  the  Rolls  says  that 
he  intends  it  to  go  not  to  the  next  of  kin,  but  to  the  residuary 
legatee.  Supposing  that  a witness  comes  and  says,  ^ I was  left 
residuary  legatee  under  a will — I know  that  there  were  a great 
many  legacies  amounting  to  a large  sum  of  money,  say  £100,000, 
and  that  there  was  very  little  left  to  go  to  the  residuary  legatee. 
I know  that  those  large  legacies  were  left  to  the  testator’s  next  of 
kin,  but  I cannot  remember  all  their  names  nor  how  much  was  left 
to  any  one  of  them’ — in  that  case  undoubtedly  it  was  not  the  inten- 
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tion  of  the  testator  that  the  residuary  legatee  should  be  benefited 
to  the  exclusion  of  the  next  of  kin,  and  you  would  be  defeating  his 
manifest  and  certain  intentions  if  you  were  to  give  the  money  to 
the  residuary  legatee.  Would  you  in  such  a case  be  bound  to  grant 
probate  of  the  residue  upon  such  evidence  as  that?  I certainly, 
for  my  part,  cannot  help  expressing  a doubt  whether  you  would 
ever  be  justified  in  granting  probate  of  a will  which  was  proved 
merely  by  parol  evidence  of  its  contents,  unless  you  were  satisfied 
that  you  had  before  you  evidence  substantially  of  the  intentions  of 
the  testator,  so  that  the  grant  of  probate  of  the  residue  would  sub- 
stantially carry  those  intentions  into  effect.’’ 

Lord  Blackburn  speaks  thus  (p.  484)  : — 

Very  eonsiderable  reasons  have  been  given  for  doubting  some 
of  the  propositions  and  doctrines  laid  down  there  ” — in  Lord  St. 
Leonards’  case — and  they  may  be  shaken  to  some  extent ; but  the 
decision  of  this  House  will  not  make  that  case  better  or  worse  as 
an  authority  than  it  was  before.” 

Lord  FitzGerald  says  (p.  486)  : — 

“ A testator  when  dealing  with  the  residue  of  his  property  must 
be  taken  to  contemplate  that  the  bequests  previously  given,  or  some 
of  them,  may  fail, — that  a legatee  may  die, — and  therefore  he  may 
be  deemed  to  have  had  the  intention  that  the  lapsed  legacy  should 
fall  into  the  residue ; but  it  is  a very  different  proposition  indeed 
that  he  intended  that  if  his  will  were  stolen  or  lost  and  there  were 
no  evidence  of  the  other  bequests  contained  in  it  the  residuary 
legatee  should  take  the  whole  of  his  property.” 

The  opinion  indicated  in  the  House  of  Lords  to  my  mind  greatly 
outweighs  the  argument  of  the  Master  of  the  Eolls,  and  I feel 
satisfied  that  in  this  case  we  should  be  doing  violence  to  the  wishes 
of  the  testatrix  if  we  interfered  with  the  decision  of  the  Surrogate 
Court. 

Under  all  the  circumstances,  while  the  appeal  is  dismissed, 
I think  we  may  give  effect  to  the  consent  of  counsel  before  us  and 
award  costs  out  of  the  estate. 

Appeal  dismissed 


[RIDDELL,  J.] 

WOETHINGTON  V.  EoBBINS  AND  CaDIGAN. 

Sale  of  Goods — ButJc  Sales  Act,  secs.  2(c)  (it),  7 — Application  to  Sale  hy 
Farmer  of  Chattels  on  Farm. 

The  Bulk  Sales  Act,  1917,  7 Geo.  V.  ch.  33  (Out.),  applies  to  a sale  by  a 
farmer  en  hloc  of  his  live  stock  and  equipment. 

Sections  2(c)  (ii)  and  7 of  the  Act  considered. 

Rules  and  authorities  governing  the  interpretation  of  statutes  stated 
and  collected. 
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Motion  by  the  plaintiff,  a creditor  of  the  defendant  Robbins, 
for  an  order  continuing  and  extending  an  injunction  granted  by  a 
Local  Judge  restraining  the  defendant  Cadigan  from  selling  the 
chattels  upon  a farm  which  had  been  owned  by  the  defendant 
Robbins,  and  which,  with  all  the  stock  and  equipment  thereon,  he 
had  exchanged  for  a store  belonging  to  Cadigan. 

December  8.  The  motion  was  heard  by  Riddell,  J.,  in  the 
Weekly  Court,  Toronto. 

J.  M.  Bullen,  for  the  plaintiff. 

Waldon  Lawr,  for  the  defendants. 

December  9.  Riddell,  J.  : — The  defendant  Robbins  was  the 
owner  of  the  equity  of  redemption  in  a farm  in  West  Darafraxa,  of 
some  160  acres  in  extent,  subject  to  two  mortgages  amounting  to 
$8,000.  He  is  said  to  have  sold  no  crop  in  the  year  1924;  in 
October,  1924,  he  agreed  to  exchange  for  a store  his  land  (subject 
to  the  mortgages)  “ together  with  all  stock  and  equipment  of  every 
description  except  household  furniture,  also  all  hay  and  straw,^^ 
and  he  agreed  to  leave  ^^25  bags  of  potatoes,  lumber  in  driveway, 
all  turnips  and  stovewood,  3 bags  of  wheat,  500  bushels  mixed 
grain,  at  least  4 ducks,  full  list  . . . attached  to  this  offer,  said 
equipment  to  be  clear  of  incumbrances.” 

The  exchangee,  the  defendant  Cadigan,  took  possession  of  the 
land  and  chattels;  he  was  proceeding  to  sell  the  chattels  when  he 
was  stopped  by  an  injunction  ordered  by  his  Honour  Judge  Gauld, 
at  the  instance  of  the  plaintiff,  Worthington,  who  was  one  of  the 
creditors  of  Robbins.  There  are  chattels  still  on  the  farm  to  the 
value  of  about  $1,000. 

A motion  to  extend  the  injunction  came  on  for  argument 
before  me  in  Weekly  Court;  and  admittedly  the  only  question  is, 
whether  the  defendant  Robbins  and  his  stock  ” come  within  the 
meaning  of  the  Bulk  Sales  Act,  1917,  7 Geo.  V.  ch.  33  (Ont.) 

The  decision  on  this  question  is  most  important ; and,  in  view 
of  its  serious  importance,  I reserved  judgment — though  I could 
see  no  difficulty  in  the  Act. 

No  authority  has  been  found,  and  I am  to  decide  upon  the 
wording  of  the  Act  itself* 

The  important  sections  are  7 and  2(c)  (ii)  : — 

7.  Any  sale  or  transfer  of  stock,  or  part  thereof,  out  of  the 
usual  course  of  business  or  trade  of  the  vendor,  or  whenever  sub- 
stantially the  entire  stock  of  the  vendor  is  sold  or  conveyed  . . . 
such  sale,  transfer  or  conveyance  shall  be  deemed  ^ a sale  in  bulk  ’ 

within  the  meaning  of  this  Act ” 

Here  the  transfer  of  the  chattels,  implements,  grain,  etc.,  was 
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out  of  the  usual  course  of  a farmer’s  life ; and  substantially  the 
entire  stock  of  the  vendor  was  conveyed. 

^ Stock’  shall  mean  . . . 

(ii)  The  goods,  wares,  merchandise  or  chattels  . . . which 
any  person  . . . produces  or  which  are  outputs  of,  or  with  which 
he  carries  on  any  business^  trade  or  occupation.” 

It  is  argued  that  a farmer  is  not  a “ person  ” within  the  mean- 
ing of  the  Act — and  were  I to  pay  attention  exclusively  to  the 
rules  in  Hey  don's  Case  (1584),  3 Co.  Eep.  8,  there  would  be  much 
cogency  in  the  argument : — 

That  for  the  sure  and  true  interpretation  of  all  statutes  . . . 
four  things  are  to  be  discerned  and  considered : — 

1st.  What  was  the  common  law  before  the  making  of  the  Act  ? 

2nd.  What  was  the  mischief  and  defect  for  which  the  common 
law  did  not  provide? 

3rd.  What  remedy  the  Parliament  hath  resolved  and  appointed 
to  cure  the  disease  of  the  commonwealth  ? 

“ 4th.  The  true  reason  of  the  remedy.” 

It  is  a matter  of  common  knowledge  that  the  mischief  aimed  at 
was  the  disposal  of  their  stocks  in  bulk  by  traders,  merchants, 
retail  shopkeepers,  to  the  detriment  of  their  creditors.  No  one, 
I think,  had  any  idea  that  frauds  of  this  kind  by  farmers  would 
have  to  be  provided  for.  If  there  were  nothing  more  to  be  con- 
sidered than  that,  I should  have  no  difficulty. 

But  it  is  only  where  the  meaning  of  the  words  employed  in  the 
statute  is  not  plain  that  any  such  rule  can  be  invoked.  It  cannot  be 
stated  too  strongly  and  confidently  that  the  tribunal  that  has  to 
construe  an  Act  of  the  Legislature  . . . has  to  determine  the  inten- 
tion as  expressed  by  the  words  used.  ...  If  the  words  of  the  statute 
are  in  themselves  precise  and  unambiguous,  then  no  more  can  be 
necessary  than  to  expound  those  words  in  their  natural  and  ordinary 
sense.  The  words  themselves  alone  do,  in  such  case,  best  declare  the 
intention  of  the  lawgiver:”  The  Sussex  Peerage  (1844),  11  Cl. 
& F.  85,  143;  Gaudet  v.  B7vwn,  Cargo  ex  ''  Argos'’  (1873),  L.E. 
5 P.C.  134,  153 ; State  of  Tasmania  v.  Commonwealth  of  Australia 
and  State  of  Victoria  (1904),  1 Aus.  C.L.E.  329,  339. 

And,  where  the  language  of  an  Act  is  clear  and  explicit,  we 
must  give  effect  to  it,  whatever  may  be  the  consequences;  for  in 
that  case  the  words  of  the  statute  speak  the  intenticn  of  the 
Legislature:”  Wai'lurton  v.  Loveland  (1831),  2 Dow  & Cl.  (H.L.) 
480,  489;  Attorney-General  v.  Sillem  (1863),  2 IT.  & C.  431,  510; 
Sutters  V.  Briggs,  [1922]  1 A.C.  1,  8;  Salomon  v.  Salomon  & Co., 
[1897]  A.C.  22,  38;  McCowan  v.  Baine,  [1891]  A.C.  401,  409. 

And  this  even  if  it  may  be  a very  generally  received  opinion 
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that  it  does  not  produce  the  effect  which  the  Legislature  in- 
tended:’^ Preston  v.  Buckley  (1870),  L.R.  5 Q.B.  391,  394;  Gen- 
eral Iron  Screw  Co.  v.  Moss  (1861),  15  Moo.  P.C.  122,  131. 

I cannot  think  that  the  word  person  ” can  be  interpreted  to 
exclude  farmer.”  Looking  at  other  statutes,  we  find  that  where 
farmers  are  to  be  excluded  from  the  purview  of  an  Act,  the  Legis- 
lature says  so : e.g.,  in  the  Workmen’s  Compensation  for  Injuries 
Act,  R.S.O.  1914,  ch.  146,  sec.  2{k) — servant  in  husbandry”  is 
excepted.  The  Parliament  of  Canada  excluded  farmers  from  the 
benefit  and  burden  of  the  Bankruptcy  Act — an  Act  in  some  sense 
in  pari  materia. 

Any  person  ” is  one  of  the  broadest  expressions^  that  can  be 
employed,  and  the  generality  of  this  phrase  is  not  to  be  restricted 
unless  for  good  reason:  Regina  v.  Rowlands  (1882),  8 Q.B.D. 
530;  Regina  v.  Tait  (1883),  52  L.J.  Ch.  117;  Shenstone  & Co.  v. 
Hilton,  [1894]  2 Q.B.  452;  Greenwell  v Howell,  [1900]  1 Q.B. 
535. 

No  one  can  say  that  farming  is  not  an  occupation — there  is 
nothing  ex  {aut  in)  viscenhus  actus  indicating  anything  of  the 
kind.  The  live  stock  and  farm  implements  are  undoubtedly  chat- 
tels . . . with  which  he  carries  on  (his)  occupation  ’’—the  grain, 
potatoes,  etc.,  are  the  outputs  ” of  his  occupation — all  the  chattels 
come  within  one  description  or  the  other. 

I am  of  opinion  that  the  Act  applies;  the  injunction  will  be 
continued  until  the  trial ; costs  to  be  disposed  of  by  the  trial  Judge 
or  if  he  do  not  dispose  of  them  to  be  to  the  plaintiff  in  any  event. 

Particulars  of  the  proper  order  to  be  made  may  be  spoken  to. 


[RIDDELL,  J.] 

* 

Dominion  Beidgb  Co.  v.  Beitish- Amebic  an  Nickel  Cor- 
poration Ltd. 

Fixtures — Machinery — Annexation  to  Freehold  in  Ontario — Contract  o/ 
Sale — Property  Remaining  in  Vendor  until  Payment  of  Purchase- 
price — Contract  Made  in  Quebec — Interpretation — Plaee  of  Payment 
— Quebec  Law — Effect  of  Annexation  as  betioeen  Vendor  and  Mort- 
gagee of  Freehold — Conditional  Sales  Act,  R.S.O.  WVi,  ch.  136,  secs. 
3(1),  9 — Real  Property  Law  of  Ontario  — Right  of  Mortgagee  to 
Retain  Goods  on  Payment  of  Amount  Oioing  on  them. 

The  plaintiffs,  in  the  Province  of  Quebec,  furnished  machinery  to  the 
defendant  nickel  corporation  in  Ontario,  under  a contract  in  writing.' 
The  nickel  corporation  erected  the  machinery  upon  its  premises,  then 
under  mortgage  to  the  defendant  trust  company.  The  machinery  wasi 
bolted  to  a concrete  surface — the  whole  apparatus  was  very  massive 
and  heavy: — 
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Held,  that,  apart  from  the  terms  of  the  particular  contract  or  the  effect 
of  any  statute  or  the  Quebec  law,  the  machinery  affixed  in  this  way 
became  part  of  the  freehold  and  passed  to  the  mortgagee. 

Reynolds  v.  Aslihy  d Son,  [1904]  A.  C.  466,  followed. 

By  the  terms  of  the  contract,  the  machinery  was  to  remain  the 
property  of  the  plaintiffs  until  paid  for.  The  plaintiffs  were  to  “ fur- 
nish f.o.b.  the  plant  at  the  point  of  shipment,”  which  was  in  Quebec. 
The  plaintiffs  signed  the  contract  in  Quebec,  the  nickel  corporation 
in  Ontario.  That  corporation  paid  some  part  of  the  purchase-price, 
but  not  all,  and  then  became  bankrupt:  — 

Held,  that  the  place  of  payment  was  in  Quebec,  and  Quebec  law  gov- 
erned the  interpretation  of  the  contract. 

By  the  law  of  both  Provinces,  the  machinery  was  the  chattel  property 
of  the  plaintiffs. 

The  Conditional  Sales  Act,  R.S.O.  1914,  ch.  136,  sec.  3(1),  did  not  void 
the  contract  quoad  the  mortgagee  of  the  freehold — the  trust  company 
was  not  a subsequent  mortgagee. 

Liquid  Carbonic  Co.  Ltd.  v.  Rountree  (1923),  54  O.L.R.  75,  followed. 
Although  the  machinery  was  the  property  of  the  plaintiffs,  they  were 
well  aware  of  the  intention  of  the  nickel  corporation  to  attach  it  to 
the  freehold,  and  the  question  what  was  the  effect,  as  between  the 
owners  and  the  mortgagee?  was  to  be  determined  by  the  real  property 
law  of  Ontario,  the  lex  situs;  and,  by  the  law  of  Ontario  apart  from 
the  Conditional  Sales  Act,  the  machinery  became  part  of  the  land  and 
the  property  of  the  mortgagee. 

Section  9 of  the  Conditional  Sales  Act  is  part  of  the  real  property  law 
of  Ontario,  and  applies  to  chattels  such  as  those  affixed  to  the  realty. 
Applying  that  section,  the  sole  right  of  the  mortgagee — any  mort- 
gagee, not  merely  a subsequent  mortgagee — was  to  “ retain  the  goods 
upon  payment  of  the  amount  owing  on  them.” 

Action  against  the  above-named  corporation  and  the  National 
Trust  Company  to  recover  possession  of  certain  machinery  and  for 
damages. 

The  action  was  tried  by  Riddell,  J.,  without  a jury,  at  Ottawa. 

F.  H.  Chrysler^  K.C.,  and  M.  G.  Powell,  for  the  plaintiffs. 

G.  R.  Munnoch,  for  the  defendants. 

December  10.  Riddell,  J.  : — The  plaintiffs  are  a Montreal 
company  who  build  heavy  machinery  for  mining  and  smelting  com- 
panies, etc. — the  defendants  the  British-American  Nickel  Corpora- 
tion Ltd.  carried  on  smelting,  etc.,  at  Nickelton,  Ontario. 

In  May^  1923,  after  previous  negotiations,  these  parties  entered 
into  a contract  in  writing  for  the  supply  of  certain  very  important 
and  very  heavy  machinery. 

When  this  arrived  at  Nickelton,  the  British  company  erected 
it  on  their  premises,  then  under  mortgage  to  the  defendants  the 
National  Trust  Company. 

Large  holes  were  dug  iu  the  ground,  sometimes  down  to  the 
bed-rock  and  always  to  a considerable  depth ; these  holes  were 
filled  with  concrete  from  the  upper  surface  of  which  projected 
bolts-heads  imbedded  in  the  concrete  and  screw-end  upward.  The 
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steel  foundation  plates  of  the  machinery  were  pierced  with  holes 
corresponding  to  which  the  bolts  had  been  placed — the  plates  were 
set  on  the  surface  of  the  concrete,  sometimes  grouting  having  been 
used  but  sometimes  immediately  on  the  surface — the  bolts,  pro- 
truding upward  through  the  holes  in  the  plates,  were  fastened 
with  nuts  screwed  down  tight  but  apparently  not  locked.  From 
the  plates  projected  pillars  of  considerable  height.  The  hpper 
part  of  the  apparatus  consisted  of  a carrier  running  from  within 
the  adjoining  mill  to  about  the  top  of  the  pillars — in  part  riveted. 
The  whole  apparatus  was  very  massive  and  heavy. 

The  British  company  paid  some  part  of  the  purchase-price  but 
not  all — then  became  bankrupt  and  the  National  Trust  Company 
became  receiver — this  company  is  before  the  Court  in  both  capaci- 
ties of  mortgagee  and  of  receiver. 

The  plaintiffs  demanded  possession  of  the  apparatus  from  the 
mining  company;  and  no  attention  was  paid  to  the  demand. 

Certain  proceedings  were  had  by  way  of  motion  to  the  Court 
not  of  significance  in  the  present  action  but  to  be  disposed  of 
aliunde. 

The  Dominion  Bridge  Company  bring  this  action  against  the 
British  company  and  the  National  Trust  Company,  claiming  the 
delivery  of  the  machinery  and  damages — certain  amendments  were 
asked  at  the  trial,  and  I directed  that  all  proper  amendments  should 
be  made  to  meet  the  facts,  so  that  there  should  be  no  miscarriage  or 
delay  of  justice  from  any  mere  technical  defect. 

The  defendants,  appearing  by  one  solicitor,  claim  that  the 
machinery  belongs  absolutely  to  the  mortgagee;  in  the  alternative 
that  it  comes  under  sec.  9 of  the  Conditional  Sales  Act.  The  de- 
fendants base  their  claim  to  the  absolute  ownership  upon  the 
alleged  fact  that  the  contract  was  made  in  the  Province  of  Quebec 
and  the  Conditional  Sales  Act  does  not  apply. 

Considering  the  case  irrespective  of  the  particular  contract, 
of  statute  and  of  Quebec  law,  it  seems  clear  that  machinery  affixed 
in  this  way  becomes  part  of  the  freehold — and  passes  to  the  mort- 
gagee. I do  not  go  through  the  cases — e.g.,  Hohson  v.  Gorringe, 
[1897]  1 Ch.  182,  Ciimie  v.  Wood  (1868)V  L.R.  3 Ex.  257,  etc. 
Many  of  them  are  collected  in  [1904]  A.C.  at  p.  473.  I am 
relieved  of  this  task  by  the  case  of  Reynolds  v.  Ashhy  Son, 
[1904]  A.  C.  466  (Dom.  Proc.),  absolutely  on  all  fours  with  the 
present  in  that  particular.  (See  also  Re  Morrison  Jones  and 
Toglor  Ltd.  (1913),  108  L.T.  675). 

“ The  machines  . . . were  put  up  ....  on  beds  of  concrete 
prepared  for  them.  . . . Ea(*h  was  fastened  down  to  its  concrete 
bed  by  bolts  and  nuts.  The  bolts  were  firmly  fixed  in  the  concrete 
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and  passed  through  and  projected  beyond  holes  in  the  machine. 
The  nuts  were  screwed  on  the  ends  of  bolts  where  they  projected, 
and  the  machines  were  thus  held  fast”  ([1904]  A.C.  at  p.  467). 

Any  difference  between  the  English  case  and  the  present  is 
toward  mobility;  and  the  Ontario  mortgagee  is  in  better  position 
than  the  English. 

Leaving  aside  generalities,  we  must  now  look  at  the  particular 
facts  of  this  contract  to  determine  the  rights  of  the  parties  here. 

The  contract  provides  that  the  plaintiff  company  shall  place 
the  plant  at  the  point  of  shipment  ” — the  point  of  shipment  being 
admittedly  in  the  Province  of  Quebec — the  plaintiffs  signed  this 
contract  in  the  Province  of  Qnebec,  the  defendants  in  Ontario. 

The  contract  provides  that  the  plaintiff  company  shall  place 
f.o.b.  in  the  Province  of  Quebec — that  is  all  they  were  to  do  to 
entitle  them  to  be  paid.  The  British  company  were  to  pay  a cer- 
tain amount,  and,  as  the  debtor  must  seek  his  creditor,  the  place 
of  payment  was  in  the  Province  of  Quebec.  It  is  true  that  both 
parties  contemplated  the  erection  of  the  machinery  in  the  Province 
of  Ontario;  but  there  was  no  contract  to  that  effect — the  British 
company  had  only  to  pay  in  order  to  fill  their  contract.  The  locus 
solutionis  then  was  Quebec,  and  Quebec  law  governs  if  required  to 
interpret  the  contract.  I do  not  think  this,  however,  of  importance 
here — by  the  laws  of  both  the  Provinces  the  machinery  was  the 
property  of  the  plaintiffs. 

Our  Conditional  Sales  Act,  R.S.O.  1914,  ch.  136,  sec.  3(1), 
does  not  void  the  contract  quoad  these  mortgagees — the  case  of 
Liquid  Carbonic  Co.  Ltd.  v.  Rountree  (1923),  54  O.L.R.  75,  binds 
me  to  hold  that  the  mortgagees  are  not  a subsequent  . . . mort- 
gagee,” and  consequently  they  cannot  claim  any  advantage  from 
that  subsection. 

I am  not  at  liberty  to  question  that  decision;  my  duty  is  loyally 
to  follow  it — and  I do  so — the  contract  is  not  void  in  favour  of  the 
mortgagees. 

The  result  is  that  the  chattel  property  of  the  plaintiffs  has  been 
attached  to  the  freehold  by  the  British  company.  The  plaintiffs 
were  well  aware  of  the  intention  so  as  to  attach  to  the  freehold — and 
the  question  is,  ^^What  rights  were  created,  if  any?” 

I cannot  think  that  the  law  of  the  Province  of  Quebec  as  to 
the  effect  such  an  affixing  in  that  Province  will  have  on  property- 
rights  can  help  in  this  inquiry — the  machinery  was  undoubtedly 
the  property  of  the  plaintiffs,  but  it  was  placed  in  the  hands  of 
the  British  company  to  be  dealt  with  as  it  was.  The  effect  be- 
tween the  owner  and  the  mortgagees  is  part  of  real  property  law — 
the  law  of  land.  ^ 
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The  law  of  England,  and  the  law  of  Ontario,  is  that  all  rights 
over  or  in  relation  to  an  immovable  (land)  are  (subject  to  certain 
exceptions  not  of  importance  here)  governed  by  the  law  of  the 
country  where  the  immovable  is  situate  {lex  situs)  : Dicey,  Con- 
flict of  Laws,  3rd  ed.,  p.  342;  Westlake,  sec.  156,  p.  221;  Story, 
sec.  46.  Moreover,  the  law  of  a country  where  a thing  is  situate 
(lex  situs)  determines  whether  (1)  the  thing  itself,  or  (2)  any 
right,  obligation,  or  document  connected  with  the  thing,  is  to  be 
considered  an  immovable  or  a movable:^’  Dicey^  op.  cit.,  p.  539. 

The  only  law  which  can  effectively  determine  whether  subjects 
of  property  shall  be  treated  as  movable  or  immovable  is  the  law  of 
the  country  where  a given  piece  of  property  is  in  fact  situate:’^ 
do.  do.,  p.  539. 

For  every  nation  having  authority  to  prescribe  rules  for  the 
disposition  and  arrangement  of-  all  the  property  within  its  own 
territory,  may  impress  upon  it  any  character  which  it  shall  choose; 
and  no  other  nation  can  impugn  or  vary  that  character.  So  that 
the  question,  in  all  these  cases,  is  not  so  much  what  are  or  ought 
to  be  deemed,  ex  sua  natura,  movables  or  not,  as  what  are  deemed 
so  by  the  law  of  the  place  where  they  are  situated.  . . , In  other 
words,  in  order  to  ascertain  what  is  immovable  or  real  property, 
or  not,  we  must  resort  to  the  lex  loci  rei  sitce:'^  Story,  sec.  447. 

No  country  can  be  expected  to  allow  questions  affecting  its 
own  land,  or  the  extent  and  nature  of  the  interests  in  its  own  land 
which  should  be  regarded  as  immovable,  to  be  determined  otherwise 
than  by  its  own  Courts  in  accordance  with  its  own  interests 
Farwell,  L.J.,  in  In  re  Hoyles,  [1911]  1 Ch.  179,  at  pp.  185,  186; 
cf.  Murray  v.  Champernowne,  [1901]  2 I.R.  232 ; Gnmwood  v. 
Bartels  (1877),  46  L.J.  Ch.  788. 

As  I read  the  cases,  the  law  of  the  Province  of  Ontario  is,  in 
the  absence  of  statutory  enactment,  the  same  as  the  law  of  Eng- 
land— and,  by  that  law,  chattels  belonging  to  a third  party  which 
are  annexed  by  the  mortgagor  to  the  mortgaged  premises  become 
part  of  the  freehold  and  part  of  the  security  of  the  mortgagee. 

In  the  absence  of  statute,  then,  I think  the  machinery  became 
part  of  the  land  and  the  property  of  the  mortgagee.  It  remains 
to  consider  the  effect  of  sec.  9 of  the  Conditional  Sales  Act,  R.S.O. 
1914,  ch.  136 : Where  the  goods  have  been  affixed  to  realty  they 

shall  remain  subject  to  the  rights  of  the  seller  or  lender  as  fully 
as  they  were  before  being  so  affixed,  but  the  owner  of  such  realty 
or  any  purchaser  or  any  mortgagee  . . ..  thereof  shall  have  the 
right  as  against  the  seller  or  lender  or  other  person  claiming 
through  or  under  him  to  retain  the  goods  upon  payment  of  the 
amount  owing  on  them.’^  It  is  not  a subsequent  mortgagee  alone 
but  any  mortgagee  who  has  this  right. 
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“The  goods”  are  the  same  as  “goods”  in  sec.  3(1),  i.e., 
goods  delivered  “ in  pnrsnance  of  a contract  which  provides  that 
the  ownership  is  to  remain  in  the  seller  . . . until  payment  of 
the  purchase  . . . money  or  part  of  it.  ...  ” I can  find  no 
intimation  or  suggestion  in  the  Act  that  the  word  “ goods  is  to 
be  confined  to  goods  bought  within  the  Province — of  course  the 
goods  must  be  brought  into  and  the  affixing  done  in  the  Province, 
but  why  should  the  goods  be  bought  within  the  Province  ? 

The  cases  cited  are  nihil  ad  rem.  In  Cline  v.  Russell  (1909), 
10  W.L.R.  666^  Mr.  (now  Chief)  Justice  Harvey,  in  a nisi  prim 
case  in  Alberta,  followed  previous  cases  deciding  that  the  pro- 
visions of  the  statute  requiring  the  filing  of  chattel  mortgages  did 
not  apply  to  goods  bought  without  the  Province. 

To  the  same  effect  are  McGregor  v.  Kerr  (1896),  29  N.S.R. 
45;  Singer  Sevnng  Machine  Co.  v.  McLeod  (1888),  20  N.S'.R.  341; 
and  Naiional  Cash  Register  Co.  v.  Lovett  (1906),  1 Eastern  L.R. 
321.  These  were  all  cases  of  chattels  and  documents  affecting 
chattels  which  remained  chattels,  and  having  no  relevancy  in 
respect  of  real  estate  such  as  the  machinery  in  this  case  became. 

I think  that  sec.  9 is  part  of  the  real  property  law  of  the  Prov- 
ince of  Ontario,  and  applies  to  chattels  such  as  these  affixed  to 
the  realty ; and  that  the  sole  right  of  the  mortgagee  is  to  “ retain 
the  goods  upon  payment  of  the  amount  owing  on  them.” 

There  will  be  judgment  accordingly. 

In  the  contract  it  is  provided  that  the  purchaser  is  to  be 
allowed  on  his  contract  the  freight  to  Nickelton,  if  paid;  the 
British  company  did  pay  freight,  in  all  $579.78.  The  pur- 
chaser requested  the  vendor  to  allow  this  sum  upon  another 
'account,  and  the  request  was  acceded  to.  The  National  Trust 
Company  have  only  the  rights  of  the  British  company — and  cannot 
claim  to  be  allowed  this  sum  on  the  purchase-money. 

The  interlocutory  motions,  if  the  parties  cannot  agree,  may  be 
spoken  to. 

On  the  whole,  I think  justice  will  be  done  if  I give  no  costs  of 
the  action. 


[WRIGHT,  J.] 

Rex  v.  Haney  et  al. 

Criminal  Law — Practice  and  Procedure — Motion  for  Particulars  under 
Criminal  Code,  sec.  859 — Forum. 

A motion,  under  sec.  859  of  the  Criminal  Code,  for  particulars  of  the 
offences  charged  in  the  indictment,  must  be  made  to  the  trial  Judge 
or  the  Judge  sitting  in  the  Court  to  try  the  accused;  and  a Judge  of 
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the  Supreme  Court  of  Ontario,  sitting  in  Court,  but  not  for  the  trial 
of  criminal  cases,  has  no  jurisdiction  to  entertain  such  a motion. 
Sections  879,  881,  883,  and  901  of  the.  Criminal  Code  and  secs.  3,  15,  and 
151  of  the  Judicature  Act,  considered. 

After  arraignment  all  applications  should  be  made  to  the  Judge  presid- 
ing in  the  Court  where  the  accused  are  to  be  tried. 

MotioJst  on  behalf  of  the  accused  for  further  and  better  par- 
ticulars of  . the  offences  charged  in  the  indictment. 

The  motion  was  heard  by  Weight,  J.^  as  in  Court. 

The  Hon.  N.  W.  Rowell,  K.C.,  R.  II.  Parmenter,  K.C.,  T.  A. 
Gilson,  and  J . Jarvis,  for  the  accused. 

D.  L.  McCarthy^  K.C.,  for  the  Attorney- G-eneral  for  Ontario. 

H.  J.  Scott,  K.C.j  for  the  Minister  of  Justice  for  Canada. 

December  11.  Weight,  J. : — An  indictment  was  preferred 
against  the  accused  at  the  recent  Toronto  assizes,  and  upon  their 
arraignment  an  application  was  made  to  the  ’ presiding  Judge, 
Mr.  Justice  Mowat,  for  particulars,  whereupon  he  made  an  order 
that  the  Crown  should  furnish  particulars  to  the  accused,  reserving 
to  the  latter  the  right  to  apply  for  further  and  better  particulars. 
Particulars  were  furnished  by  the  Crown,  and  the  accused  now 
complain  that  these  particulars  are  insufficient. 

A preliminary  objection  w^as  taken  by  Mr.  McCarthy  to  my 
jurisdiction  to  hear  the  motion. 

The  jurisdiction  to  order  particulars  is  found  in  sec.  859  of  the 
Code,  which  provides: — 

The  Court  may,  if  satisfied  that  it  is  necessary  for  a fair  trial, 
order  that  the  prosecutor  shall  furnish  a particular,”  etc. 

Mr.  McCarthy  contends  that  the  application  must  be  made  to. 
the  trial  Judge  or  the  Judge  sitting  in  the  Court  that  is  to  try  the 
accused,  and  that  a Judge  sitting  otherwise  than  for  the  trial  of 
criminal  cases  has  no  jurisdiction  to  entertain  the  motion. 

Mr.  Rowell  contends  that,  as  I was  assigned  as  the  trial  J udge 
for  the  Toronto  assizes  for  the  week  in  which  the  motion  was  made, 
I have  jurisdiction  as  a Judge  sitting  at  the  assizes,  and  also  that 
the  expression  'The  Court”  means  the  Supreme  Court  of  Ontario, 
so  that  any  Judge  of  that  Court  sitting  in  Court,  though  not  at 
the  assizes,  has  jurisdiction  to  hear  the  application.  Counsel  for 
the  accused  further  contend  that  where  under  the  Criminal  Code 
it  is  intended  to  restrict  the  jurisdiction  to  make  an  order  to  the 
Judge  presiding  at  the  trial  the  provisions  of  the  Code  are  clear 
in  that  respect.  They  refer  to  sec.  879,  which  provides  for  the  issue 
of  a bench-warrant,  and  in  that  section  the  Court  is  referred  to  as 
" the  court  before  which  the  accused  ought  to  have  been  tried 
also  sec.  883,  which  provides  for  the  removal  of  a prisoner  to  a 
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place  of  trial,  and  there  the  term  court  is  limited  to  the  court 
into  which  a true  bill  is  returned;  also  sec.  901,  which  relates  to 
the  time  an  accused  shall  have  to  plead  to  an  indictment.  In  this 
latter  instance  the  expression  court  is  limited  to  the  “ court 
before  which  any  person  is  so  indicted.^^ 

Counsel  for  the  accused  further  contend  that  under  secs.  3 and 
15  of  the  Judicature  Act  any  Judge  of  the  Supreme  Court  of 
Ontario  has  the  power  to  sit  at  any  time  and  at  any  place  for  the 
discharge  of  any  duty  which  by  statute  or  otherwise  is  required  to 
be  discharged,  and  that  this  would  include  the  hearing  of  criminal 
cases,  and  of  all  motions  relating  thereto,  and  that  this  application 
is  properly  made  to  a Judge  of  the  Supreme  Court  of  Ontario 
sitting  in  Court. 

The  provisions  of  these  sections  must  be  read  in  conjunction 
with  sec.  151,  which  expressly  provides  that  nothing  in  the  Judica- 
ture Act  shall  affect  the  practice  or  procedure  in  criminal  matters, 
which,  by  sec.  91,  head  27,  of  the  British  North  America  Act,  is 
excepted  from  the  jurisdiction  of  the  Provincial  Legislatures. 

Eeading  them  thus,  it  must  be  held  that  they  do  not  profess  or 
intend  to  deal  with  practice  or  procedure  in  a criminal  matter  such 
as  the  present  application,  which  is  clearly  one  concerning  prac- 
tice or  procedure. 

The  Toronto  assizes  were  terminated  some  two  or  three  weeks 
ago,  and  I do  not  think  it  can  be  fairly  contended  that  I could 
hear  this  motion  as  the  Judge  presiding  at  the  assizes. 

To  constitute  a court  competent  to  try  this  indictment  there 
must  be  a jury  as  well  as  a Judge,  and  the  jury  panel  has  been 
discharged,  so  that  the  trial  court  could  not  now  be  properly  con- 
stituted. 

There  is  great  doubt  as  to  whether  or  not  I can  hear  the  mo- 
tion as  a Judge  of  the  Supreme  Court  Ontario  sitting  in  Court 
otherwise  than  for  the  trial  of  criminal  cases. 

Section  884  of  the  Criminal  Code  is  the  only  section  that  I can 
find  that  expressly  confers  on  a Judge  in  a criminal  proceeding 
the  power  to  make  an  order  when  not  sitting  as  a trial  Judge.  That 
section  makes  provision  for  a change  of  venue,  and  by  it  power 
to  make  such  an  order  is  conferred  upon  any  Judge  who  may 
hold  or  sit  in  the  court  before  which  such  person  is  or  is  liable  to 
be  indicted,  and  further  confers  upon  such  Judge,  at  any  time 
either  before  or  after  the  presentation  of  the  bill  of  indictment, 
power  to  make  the  order  changing  the  venue. 

It  appears  to  me  that  the  fair  deduction  or  conclusion  to  be 
drawn  from  the  provisions  of  this  and  the  other  sections  already 
cited  is,  that  where  power  to  make  any  order  in  a criminal  pro- 


Wiigbt,  J. 
1924. 


Rex 


V. 

Haney 

ET  AL. 


296 


ONTARIO  LAW  REPORTS. 


Wright,  J. 
1924. 
Rex 

V. 

Haney 

ET  AL. 


1924. 
Dec.  11. 


[vOL. 


eeeding  is  intended  to  be  conferred  upon  a Judge  sitting  otherwise 
than  as  a trial  Judge  it  is  specifically  conferred,  and  that  where 
not  so  conferred  the  power  does  not  exist. 

This  conclusion  is  strengthened  by  the  context  in  which  sec. 
859  is  found.  Part  XIX.  of  the  Code  deals  with  the  trial  of  all  in- 
dictable offences,  and  to  my  mind  contemplates  all  the  proceedings 
referred  to  therein  being  had  before  the  trial  court,  and  not  before 
any  other  tribunal,  unless  where  specially  provided  for. 

By  analogy  to  the  procedure  in  civil  cases  after  a case  is  en- 
tered for  trial,  I think  it  is  the  desirable  practice  in  criminal  cases 
that  after  arraignment  all  applications  should  be  made  to  the 
J udge  presiding  in  the  court  where  the  accused  are  to  be  tried. 

Holding  these  views,  I must  refuse  the  motion,  but  without 
prejudice  to  it  being  renewed  before  the  proper  tribunal. 


[RIDDELL,  J.] 

Re  Baldv^^in  and  Willinsky. 

Arbitration  and  Award — Fixing  Value  of  Buildings — Motion  to  Set  aside 
Award  Made  by  Majority  of  Board  of  three  Arbitrators— Refusal  of 
third  Arbitrator  to  Concur — Absence  when  Award  Signed — Formal 
Defect  {if  any) — View  Taken  by  Arbitrators — Statement  regarding, 
Made  after  Publication  of  Award  — Arbitration  Act,  sec.  17(3)  — 
Evidence — Principle  of  Valuation — Appeal. 

A submission  referring  the  fixing  of  the  amount  to  be  paid  for  buildings, 
at  the  expiry  of  a lease,  to  the  arbitration  of  three  persons,  provided 
that  the  award  of  the  three  arbitrators  or  a majority  of  them  was  to 
be  made  in  writing  before  a certain  day.  The  three  arbitrators,  after 
hearing  evidence,  etc.,  met,  and  two  of  them  agreed  upon  the  sum  to 
be  awarded.  The  third  did  not  agree,  as  he  informed  the  other  two, 
and  he  then  left  the  place  of  meeting.  The  two  signed  their  award 
in  the  absence  of  the  third:  — 

Held,  that  the  two,  properly  treating  the  words  and  action  of  the  third 
as  a final  refusal  to  concur,  had  the  right  to  sign  the  award  in  his 
absence. 

Re  Pering  and  Keymer  (1835),  3 A.  & E.  245,  followed. 

If  there  was  any  defect,  it  was  merely  formal,  and  the  Court  might 
remit  the  award  for  re-execution. 

(2)  Where  the  arbitrators  take  a view,  the  statement  required  by  sec. 
17(3)  of  the  Arbitration  Act,  R.S.O.  1914,  ch.  65,  need  not  be  con- 
temporaneous with  the  award — it  may  be  made  afterwards. 

(3)  The  evidence  supported  the  award,  and  there  was  nothing  to  indi- 
cate that  the  arbitrators  proceeded  upon  a wrong  principle. 

(4)  No  right  of  appeal  being  reserved  in  the  submission,  no  appeal  lay. 
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December  10.  The  motion  was  heard  by  Riddell,  J.,  in  the  1924. 
Weekly  Court,  Toronto. 

A.  17.  Carriclc,  for  the  applicants.  Baldwin 

Lionel  Davis,  for  Willinsky,  the  respondent.  Willinsky. 

December  11.  Riddell,  J.  : — By  an  indenture  of  lease  made 
in  1903  the  predecessor  in  title  of  the  applicants  leased  to  the  pre- 
decessor in  title  of  the  contestant,  certain  property  in  Toronto — 
the  lease  containing  a term  that  if  the  landlord  should  refuse  to 
renew  at  the  end  of  21  years  he  should  in  lieu  thereof  take  the 
buildings  thereon  erected  at  their  value  in  cash — the  amount  to  be 
determined  by  three  arbitrators. 

By  a submission,  dated  tlie  18th  August,  1924,  the  matter  was 
referred  to  the  arbitration  of  Charles  Millar,  Frank  B.  Poucher, 
and  Thomas  Reid,  all  men  admittedly  of  unimpeachable  integrity 
and  great  ability — two  of  them  being  members  of  the  Bar  and  the 
third  being  connected  with  the  assessment  department  of  the  City 
of  Toronto.  The  award  of  the  said  three  arbitrators  or  a ma- 
jority of  them  was  to  be  made  in  writing  on  or  before  the  30th 
September^  1924;  two  of  them,  Messrs.  Reid  and  Poucher,  on  the 
29th  September,  united  in  an  award  of  $17,500. 

The  applicants  now  move  to  set  aside  the  award  and  also  seek 
to  appeal. 

There  are  three  grounds  alleged  for  setting  aside  the  award : — 

1.  That  Mr.  Millar  was  not  present  when  it  was  signed. 

2.  That  a view  was  held  by  the  arbitrators,  and  no  statement 
such  as  is  required  by  the  Arbitration  Act,  R.S.O.  1914,  ch.  65,  sec. 

17  (3),  was  made  by  the  arbitrators. 

3.  That  the  arbitration  was  on  a wrong  principle. 

As  to  No.  1,  Mr.  Reid  swears  that  at  the  meeting  of  the  three 
arbitrators  at  his  office,  on  the  29th  September,  he  and  Mr. 

Poucher  agreed — Mr.  Millar  admittedly  did  not  agree — he  in- 
formed Mr.  Millar  that  he  and  Mr.  Poucher  were  prepared  to  sign 
an  award  for  $17,500 — that  Mr.  Millar  then  said  that  they  had 
better  make  the  award,  and  he  would  not  sign  it — that  Mr.  Millar 
then  left  the  meeting,  and  they  made  and  signed  the  award.  Mr. 

Millar  does  not  contradict  this  statement,  and  I accept  it  as  true. 

Under  these  circumstances,  it  is  elementary  that  the  award  is 
not  bad  by  reason  of  the  absence  of  Mr.  Millar  from  the  actual 
signing,  etc. 

Of  course,  were  the  award  signed  by  Mr.  Millar  at  another 
time,  the  result  would  be  different — all  the  important  cases  are  col- 
lected and  discussed  by  Hagarty,  C.J.,  and  other  Judges  in  Nott 
V.  Noit  (1884),  5 O.R.  283,  and  I do  not  again  collect  or  discuss 
them.  ' 
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But,  on  the  facts,  the  case  of  Re  Pering  and  Keymer  (1835), 
3 A.  & E.  245,  sufficiently  shews  that  the  two,  treating,  as  they 
had  the  right  to  treat,  the  words  and  action  of  Mr.  Millar  as  a final 
refusal  to  concur^  had  the  right  to  sign  the  award  in  his  absence. 

In  any  case  the  defect,  if  there  was  one,  was  merely  formal,  and 
the  Court  would  remit  the  award  for  a more  conventional  execu- 
tion: Anning  v.  Hartley  (1858),  27  L.J.  Ex.  145;  Goodman  v. 
Sayers  (1820),  2 J.  249. 

But  I refuse  to  require  what  would  be  but  a silly  waste  of  time 
and  money  in  insisting  on  an  archaic  strictness  and  formality, 
nothing  of  substance  being  involved. 

2.  As  to  the  second  point,  the  two  arbitrators  have  subse- 
quently made  the  statement  required  by  the  Act.  There  is  no  sta- 
tutory provision  that  such  a statement  must  be  contemporaneous 
with  the  award — they  shall  also,^’  etc.  I think  the  Act  has  been 
sufficiently  complied  with : Re  DeBoer  and  Township  of  Romney 
(1921),  19  O.W.hT.  604. 

3.  The  evidence  and  award  are  consistent;  the  evidence  sup- 
ports the  award;  and  I can  find  nothing  to  indicate  that  the  arbi- 
trators proceeded  on  a wrong  principle. 

As  to  appeal — ^there  is  no  right  of  appeal  reserved  in  the  sub- 
mission, and  consequently  there  is  no  appeal. 

If,  however,  it  should  be  thought  elsewhere  that  an  appeal  lay, 
I would  say  that  I have  examined  the  evidence  and  proceedings  as 
on  an  appeal,  and  I dismiss  the  appeal  on  the  merits. 

The  applicants  will  pay  the  costs. 


[LOGIE,  J,] 

Doyle  v.  McKinnon. 

Contract — Goods  Supplied  "by  Wholesaler  to  Retailer — Promise  to  “ See 
me  Paid  ” — Promise  Substantially  Dependent  upon  Default  of  An- 
other — Guaranty  — Statute  of  Frauds,  sec.  4 — Promise  Confined  to 
Future  Indebtedness  — Unconditional  Promise  — Interest  of  Guar- 
antor in  Obligation  of  Debtor. 

The  plaintiff,  the  holder  of  a mortgage  made  by  one  of  the  defendants, 
was  interested  in  a motherly  way  in  one  P.,  whom  she  had  set  up  in  a 
grocery  business,  and  who  was  indebted  to  the  defendants  for  goods 
sold  to  him.  F.  being  in  difficulties,  and  the  defendants  pressing 
him  for  the  amount  of  their  account,  the  plaintiff  had  an  interview 
with  one  of  the  defendants,  and  then  told  him  that  he  “ could  sell  F. 
these  goods  ” and  “ she  would  see  me  paid  out  of  my  mortgage.” 
The  defendants  thereupon  sold  more  goods  to  F.  and  increased  the 
amount  of  his  indebtedness  to  them:  — 

Held,  that  the  promise  or  agreement  of  the  plaintiff  cov-red  future 
indebtedness  only,  and  was  a promise  substantially  dependent  upon 
the  default  of  P. ; it  was  an  agreement  of  guaranty  or  suretyship,  and. 
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not  being  in  writing,  was  unenforceable  because  of  the  Statute  of  1924. 

Frauds,  sec.  4.  

The  fact  that  the  promise  was  an  absolute  and  not  a conditional  one  did  Doyle 
not  take  the  case  out  of  the  Statute  Of  Frauds.  McKinnon 

F.  was  indebted  to  the  plaintiff  and  she  wished  to  see  him  succeed,  but  " 
that  did  not  shew  that  she  had  an  interest  in  the  obligation  the 
performance  of  which  she  guaranteed. 

Review  of  the  authorities. 

Action  by  Margaret  E.  Doyle  against  James  Henry  McKtin- 
non,  Mary  Kathleen  McKinnon,  and  D.  L.  McKinnon  & Sons,  for 
foreclosure;  and  counterclaim  by  the  defendants  for  a set-off  of  a 
debt  of  $2,332.83,  incurred  by  Peter  Eriel  with  the  defendants  D. 

L.  McKinnon  & Sons,  which,  it  was  alleged,  the  plaintiff  promised 
to  pay  out  of  the  moneys  due  upon  the  mortgage  upon  which  she 
was  claiming  foreclosure. 

December  8.  The  action  was  tried  before  Logie,  J.,  without  a 
jury,  at  Sudbury. 

'James  Haverson,  K.C.,  and  J.  J.  O'Connor,  for  the  plaintiff. 

Gideon  Grant,  K.C.,  and  T.  M.  Mulligan,  for  the  defendants. 

December  11.  Logie,  J. : — The  defendants  James  Henry  Mc- 
Kinnon and  Mary  Kathleen  McKinnon  admitted  the  execution  of 
the  mortgage;  and  the  amount,  with  interest,  $4,678.40,  was  not 
in  dispute;  but  the  defendant  James  Henry  McKinnon^  a member 
of  the  firm  of  D.  L.  McKinnon  & Sons,  claimed  a set-off  of  $2,332.83 
in  respect  of  a debt  which  one  Peter  Eriel  owed  the  firm,  which 
debt  it  was  alleged  the  plaintiff  promised  to  pay. 

The  Local  Judge,  by  order  of  the  14th  November,  1924,  im- 
properly allowed  the  defendant  J.  H.  McKinnon  to  set  up  this  jus 
tertii,  and  added  McKinnon  & Sons  as  defendants,  but  at  the  trial 
counsel  for  J.  H.  McKinnon  produced  an  assignment  to  him  from 
McKinnon  & Sons  of  this  debt,  and  asked  to  be  allowed  to  amend. 

I allowed  the  amendment,  and  the  only  question  which  then  re- 
mained was,  whether  the  plaintiff  entered  into  an  agreement  with 
D.  L.  McKinnon  & Sons,  for  good  consideration,  whereby  the  debt 
for  goods  already  supplied,  at  the  date  of  the  making  of  the  agree- 
ment, to  the  said  Peter  Priel^  became  the  debt  of  the  said  plaintiff, 
and  all  future  goods  to  be  delivered  to  the  said  Peter  Eriel  were  to 
be  paid  for  by  the  said  plaintiff. 

The  plaintiff  denies  that  any  such  agreement  was  entered  into, 
but  asserts  that,  if  it  was,  it  was  not  in  writing,  as  required  by  the 
4th  section  of  the  Statute  of  Frauds.  It  was  proved  and  not  de- 
nied that  after  the  alleged  agreement  the  account  still  was  carried 
by  McKinnon  & Sons  in  the  name  of  Peter  Eriel,  and  that  he  had 
paid  certain  sums  on  account,  some  of  which,  he  said,  were  paid 
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because  McKinnon  & Sons  would  not  give  him  any  more  goods 
unless  they  were  paid  for  in  cash. 

Now  the  question  whether  a promise  creates  a principal  or 
primary  liability  or  a collateral  liability  or  guaranty  depends,  not 
MIcKinnon.  words  used,  but  also  on  the  circumstances  which  must 

be  taken  into  consideration  by  a Judge  or  jury.  Whether  parti- 
cular spoken  words,  not  in  themselves  conclusive,  e.g.,  Go  on 
and  do  the  work  and  I will  see  you  paid/^  amount  to  such  a 
promise  or  only  to  a guaranty,  is  a question  of  fact  to  be  deter- 
mined by  the  circumstances  of  the  case : Lakeman  v.  Mount- 
stephen  (1874),  L.E.  7 H.L.  17. 

In  the  case  at  bar  the  plaintiff  had  taken  almost  a motherly  in- 
terest in  Peter  Friel.  She  received  him  into  her  house  as  a small 
boy  and  had  brought  him  up  as  her  own  son.  After  his  return  from 
the  war,  she  had  bought  for  him  a grocery  business  for  $2,000, 
handed  it  over  to  him  and  placed  him  in  possession,  without  so 
much  as  a bill  of  sale  to  evidence  the  transaction.  She  said  that 
she  took  from  Friel  notes  for  the  purchase-money,  which  were  still 
unpaid. 

In  December,  1922,  Friel  was  in  difficulties.  McKinnon  & 
Sons  were  pressing  for  the  amount  of  their  account,  and  Friel 
telephoned  the  plaintiff  at  Mattawa  advising  her  of  this.  She  came 
to  Sudbury,  and  on  the  18th  December,  1922,  had  an  interview 
with  J.  H.  McKinnon.  I accept  the  account  of  J.  H.  McKinnon  as 
to  what  took  place  at  that  meeting.  McKinnon  said  that  the  plain- 
tiff said  that  she  had  come  down  to  Sudbury^  to  see  him  about 
Peter  FrieFs  account.  She  said  that  I could  sell  Peter  Friel  these 
goods.  She  said  she  would  see  me  paid  out  of  my  mortgage.  I 
asked  her  to  put  a limit  on  the  account,  and  she  said  she  would  be 
in  Sudbury  and  looking  into  the  matter  from  time  to  time,  and  put 
no  limit  on  the  amount  of  credit.”  McKinnon  said  further  that 
^^on  the  same  day  he  asked  plaintiff  if  he  got  a note  from  Peter 
Friel  would  she  endorse  it,  and  she  said  she  would.”  The  note 
was  prepared  and  tendered  to  the  plaintiff,  but  she  did  not  en- 
dorse it,  and  left  town  without  doing  so.  McKinnon  said  that  he 
saw  the  plaintiff  in  the  following  spring  and  asked  her  about  the 
note  and  agreement  and  that  she  said  she  had  washed  her  hands 
of  Peter  Friel,  after  which  date  he  supplied  no  goods  to  Friel. 
Friel  assigned  for  the  benefit  of  his  creditors  in  June,  1923. 

At  the  time  of  the  agreement  above  set  forth,  Friel  owed  Mc- 
Kinnon & Sons,  according  to  J.  H.  McKinnon’s  evidence,  $1,288. 
This  was  increased  to  $2,332.  Between  the  date  of  the  agreement 
and  the  assignment,  Friel  paid  $648.75,  which,  as  I understood 
the  evidence,  was  credited  in  arriving  at  the  balance  of  $2,332,  and 
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his  estate  paid  $523.25,  which  latter  sum  should  be  credited  Logie,  J. 
thereon.  1924. 

Under  the  old  law  this  case  would  be  comparatively  simple.  It 
has  b^en  laid  down  that  if  two  come  into  a shop  and  one  buys  and 


the  other  to  gain  him  credit  promises  the  seller,  If  he  does  not  McKinnon  . 
pay  you  I will,^^  this  is  a collateral  undertaking  and  void  (i.e.,  un- 
enforceable) without  writing,  by  the  Statute  of  Frauds;  but,  if  he 
says,  Let  him  have  the  goods,  I will  be  your  paymaster,”  or  I 
will  see  you  paid,”  this  is  an  undertaking  as  for  himself,  and  he 
shall  be  intended  to  be  the  very  buyer,  and  the  other  to  act  as  but 
his  servant:  per  curiam  in  Birkmyr  v.  Darnell  (1704),  1 Salk. 

27,  1 Sm.  L.C.,  12th  ed.,  335. 

A promise  to  answer  for  the  debt,  default,  or  miscarriage  of  an- 
other person  means  a promise  to  answer  for  a debt  for  which  an- 
other is  civilly  liable,  and  such  other  person  must  himself  be  and 
remain  under  liability  {Birkmyr  v.  Darnell),  and  there  can  be 
no  such  guaranty  unless  the  third  person  is  also  liable  {Lakeman 
Y.  Mountstephen) . There  must  in  fact  be  an  expectation  that  an- 
other person  will  pay  the  debt  for  which  the  promisor  makes  him- 
self liable ; and,  in  the  absence  of  such  expectation,  the  contract  is 
not  a contract  of  suretyship  but  may  be  a contract  of  indemnity. 

But,  if  the  promise  is  substantially  dependent  on  a third  personas 
default,  it  is  within  the  statute:  Harhurg  India  Rubber  Co.  y.  Mar- 
tin, [1902]  1 K.B.  778;  Davys  y.  Buswell,  [1913]  2 K.B.  47. 

It  is  to  be  noted  that  the  defendant’s  claim  of  set-off  deals  with 
two  debts  of  Peter  Friel:  first,  the  debt  already  incurred  on  the 
18th  December,  1922;  and,  secondly,  the  debt  incurred  by  Peter 
Friel  between  that  date  and  the  date  he  assigned.  In  my  opinion, 
the  wording  of  the  agreement  is  not  wide  enough  to  cover  the  in- 
debtedness already  due  but  only  future  indebtedness.  I am  of 
opinion  that  the  agreement  which  I have  found  the  plaintiff  en- 
tered into  was  a promise  substantially  dependent  upon  the  default 
of  Peter  Friel,  and  I arrive  at  this  conclusion  from  the  surround- 
ing circumstances. 

A careful  reading  of  the  wording  of  the  promise  indicates 
clearly  an  agreement  of  suretyship. 

The  goods  were  to  be  sold  to  Friel,  not  to  the  plaintiff. 

The  account  or  credit  which  McKinnon  asked  the  plaintiff  to 
limit  was  FrieFs. 

And  the  plaintiff  was  asked  not  to  make  a note  in  favour  of 
iMcKinnon  & Sons  but  to  endorse  a note  of  FriePs. 

Again,  the  defendant  McKinnon  did  not  take  or  ask  for  a note 
from  the  plaintiff  for  the  amount  of  FriePs  indebtedness  on  the 
18th  December,  $1,288,  but  only  asked 'her  to  endorse  a note  made 
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by  Priel  for  a smaller  amount,  $1,180.40.  He  continued  the  ac- 
count in  Friehs  name;  there  was  an  expectation  that  Friel  would 
pay  and  he  did  pay  substantial  sums  on  account;  and,  although 
these  circumstances  are  not  in  themselves  conclusive,  yet,  sitting  as 
McKinnon,  a jury,  and  having  to  find  whether  the  agreement  was  in  fact  one 
of  guaranty  or  of  indemnity,  I am  of  opinion  that  all  these  cir- 
cumstances throw  light  upon  the  ambiguous  wording  of  the 
promise,  they  are  straws  which  shew  the  way  the  wind  was  blow- 
ing, and  convince  me  that  the  real  bargain  between  the  two  was 
that  the  plaintiff  would  pay  if  Friel  did  not,  thus  bringing  it 
within  the  4th  section  of  the  Statute  of  Frauds,  and,  not  being  in 
writing^  it  is  unenforceable.  Hor  does  the  fact  that  the  promise 
was  an  absolute  and  not  a conditional  one  take  the  case  out  of  the 
statute:  Beattie  v.  Dinnich  (1896),  27  O.E.  285,  approved  in 
Morin  v.  Hammond  Lumber  Co.,  [1923]  S.C.E.  140,  at  p.  148. 

Having  this  view,  I do  not  need  to  consider  the  question  of  con- 
sideration for  the  plaintiff’s  promise,  which  may  or  may  not  have 
been  in  effect  a promise  not  to  sue  Friel.  But  it  is  said  that  the 
plaintiff  had  an  interest  in  the  obligation  the  performance  of  which 
she  guaranteed,  and  that  therefore  the  guaranty  is  not  within  the 
4th  section:  Sutton  & Co.  v.  Grey,  [1894]  1 Q.B.  285.  As  to  this 
it  is  said  in  Halsbury’s  Laws  of  England,  vol.  15,  p.  462 : " The 
true  test  whether  the  statute  applies  is  to  see  whether  the  person 
who  makes  the  promise  is,  but  for  the  liability  that  attaches  to  him 
by  reason  of  the  promise,  totally  unconnected  with  the  transaction, 
or  whether  he  has  an  interest  in  it,  independently  of  the  promise.” 
This  question  is  discussed  in  the  judgments  of  Anglin  and  Bro- 
deur,  JJ.,  in  Morin  v.  Hammond  Lumber  Co. 

It  was  argued  that  the  plaintiff  was  in  reality,  from  the  begin- 
ning, the  customer  of  McKinnon  & Sons,  but  this  contention  was 
contrary  to  the  evidence  of  J.  H.  McKinnon,  and  was  abandoned, 
and  it  was  then  contended  that  because  the  plaintiff  had  taken  notes 
from  Friel  for  the  $2,000  which  she  had  paid  for  the  grocery 
- business,  she  was . interested  in  the  obligation  the  performance  of 
which  she  guaranteed.  I am  unable  to  accede  to  this  contention. 
It  is  true  that  Friel  was  indebted  to  her  and  that  she  wished  to  see 
him  succeed,  but  this  is  not  an  interest  in  the  obligation  the  per- 
formance of  which  she  guaranteed,  and  the  evidence  discloses  no 
liability,  on  the  part  either  of  the  plaintiff  or  of  her  property,  for 
any  sum  due  by  Friel  to  McKinnon  & Sons,  except  such  as  arises 
from  the  express  promise  sued  on. 

There  will  be  judgment  for  the  plaintiff  as  prayed,  and  the 
counterclaim  of  the  defendants  is  dismissed  without  costs. 


I/ogie,  J. 
1924. 
Doyle 
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[APPELLATE  DIVISION.] 

Eex  V.  Long  Branch  Eacing  Association. 

Criminal  Laio— Keeping  Common  Betting  House  and  Recording  Bets— 
— Convictions  for — Criminal  Code,  secs.  228,  235 — Racing  Associa- 
tion— Original  Incorporation  as  Athletic  Association  before  1912 — 
Supplementary  Letters  Patent  Giving  Power  to  Operate  Race-course 
— Effect  of  — Dominion  Companies  Act,  R.S.C.  1906,  ch.  19,  sec. 
SI{2)~Construction  of  subsec.  2 of  sec.  235  of  Code — “ Association  ” 
— Limitation  to  Racing  Association — Ontario  Companies  Act,  sec. 
210  {6  Geo.  V.  ch.  35,  sec.  6). 

The  defendant  association  was  incorporated  as  a company  by  letters 
patent  in  1911,  under  a different  name,  with  power  to  encourage  ath- 
letics, establish  arenas,  etc.,  but  without  power  to  operate  race- 
courses. In  1924  supplementary  letters  patent  were  issued,  changing 
the  name,  increasing  the  capital,  and,  by  virtue  of  the  powers  vested 
in  the  Secretary  of  State  by  the  Dominion  Companies  Act,  R.  S.  C. 
1906,  ch.  79,  and  amending  Acts,  confirming  a resolution  of  the  com- 
pany amending  the  letters  patent  by  adding  certain  objects  and  pur- 
poses, viz.,  to  encourage  horse-racing,  to  construct,  maintain,  and  oper- 
ate race-courses,  and  other  like  objects  and  purposes.  The  company, 
having  in  1924  established  a race-course  and  held  race-meetings,  at 
which  betting  on  the  races  was  permitted,  was  convicted  under  secs. 
228  and  235  of  the  Criminal  Code  of  the  offences  of  keeping  a common 
betting-house  and  recording  and  registering  bets,  etc.:  — 

Held,  that  the  company  was  not  protected  by  subsec.  2 of  sec.  235  of  the 
Code. 

The  expression  “ upon  the  race-course  of  any  association  incorporated 
in  any  manner  before  the  20th  day  of  March,  1912,”  includes  a race- 
course established  after  the  incorporation  of  the  association,  but  one 
which  the  association  had,  when  incorporated,  power  to  establish. 
Rex  V.  Western  Racing  Association  Ltd.  (1922),  51  O.L.R.  533,  followed. 
Rex  V.  Windsor  Jockey  Club  Ltd.  (1922),  51  O.L.R.  528,  distinguished. 
The  word  association,”  as  shewn  by  the  context,  refers  only  to  an 
association  owning  a race-course,  or  entitled  to  acquire  one  — an 
association  which,  having  acquired  a race-course,  is  conducting  a race- 
meeting thereon. 

The  incorporation  of  the  defendant  association  as  a racing  association 
not  having  taken  place  before  the  20th  March,  1912,  the  supplemen- 
tary letters  patent  did  not  bring  it  within  subsec.  2 of  sec.  235,  their 
operation  being  only  from  their  date:  sec.  37(2)  of  the  Dominion 
Companies*  Act. 

Remarks  upon  the  effect  and  extent  of  sec.  210  of  the  Ontario  Companies 
Act,  as  enacted  by  (1916)  6 Geo.  V.  ch.  35,  sec.  6. 

The  convictions  were  affirmed. 

Appeal  by  tlie  defendants  from  two  convictions  by  a police 
magistrate,  the  first  nnder  sec.  228  of  the  Criminal  Code  for  keep- 
ing a common  betting  house,  and  the  second  nnder  sec.  235  for 
using  premises  for  recording  and  registering  bets,  etc. — race-meet- 
ings being  admittedly  held  upon  the  defendants’  premises  and 
betting  upon  the  races  being  there  permitted. 

October  15.  The  appeal  was  heard  by  Magee,  Hodgins,  Mas- 
ten,  Orde,  and  Smith,  JJ.A.  ^ 
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R.  H.  Greer,  K.C.,  for  the  appellants,  argued  that  they  came 
within  the  protection  afforded  by  snbsec.  2 of  sec.  235  of  the 
Criminal  Code.  If  they  did  not,  they  were  out  of  Court.  He 
urged  that,  unless  things  were  expressly  prohibited  by  the  charter, 
they  were  permissible,  and  referred  to  sec.  210  of  the  Ontario  Com- 
panies Act,  as  enacted  by  6 Geo.  V.  ch.  35,  sec.  6 ; Rex  v.  Windsor 
Joclcey  Club  Ltd.  (1922),  51  O.L.E.  528;  Rex  y 'Western  Racing 
Association  Ltd.  (19'2'2),  51  O.L.E.  533;  Edwards  v.  Blachmore 
(1918),  42  O.L.E.  105,  at  pp.  Ill  and  113;  and  JenTcin  v.  Phar- 
maceutical Society  of  Gh'eat  Britain  (1920),  37  Times  L.E.  54.  He 
then  submitted  that  the  words  “the  race-course  of  any  associa- 
tion,’’ in  sec.  235(2)  of  the  Code,  did  not  mean  “ the  race-course  of 
any  racing  association,”  but  meant  just  what  they  expressed,  with- 
out qualification. 

Edward  Bayly,  K.C.,  and  F.  P.  Brennan,  for  the  Crown,  con- 
tended that  “association”  in  sec.  235(2),  meant  ‘‘racing  associa- 
tion.” It  would  be  absurd  to  think  otherwise.  Counsel  distin- 
guished the  cases  referred  to  for  the  appellants,  and  argued  that 
sec.  210  of  the  Ontario  Companies  Act  could  not  legalise  something 
which  was  declared  illegal  by  the  Criminal  Code. 

Greer,  in  reply. 

December  12.  The  judgment  of  the  Court  was,  by  the  direction 
of  the  presiding  J ustice  of  Appeal,  read  by  Hodgins,  J. A. : — 
Appeal  from  Brunton,  Police  Magistrate,  who  convicted  the  defend- 
ants, under  sec.  228  of  the  Criminal  Code  in  one  case,  and  under 
see.  235  in  the  other.  The  charges  were  keeping  a common  betting 
house  and  using  premises  for  recording  and  registering  bets,  etc. 

The  facts  were  admitted,  and  the  sole  defence  in  both  cases  was 
that  by  subsec.  2 of  sec.  235*  the  defendants  were  protected. 

* Subsection  2 of  sec.  235  of  the  Criminal  Code,  as  first  enacted  in 
1910  by  9 & 10  Edw.  VII.  ch.  10,  sec.  3,  re-enacted  with  changes  in  1920 
by  10  & 11  Geo.  V.  ch.  43,  sec.  6,  and  amended  in  1922  by  12  & 13  Geo.  V. 
ch.  16,  sec.  12,  reads  as  follows:  — 

2.  The  provisions  of  this  section  and  of  sections  227  and  228  shall 
not  extend  to  any  person  or  association  by  reason  of  his  or  their  becom- 
ing the  custodian  or  depository  of  any  money,  property  or  valuable 
thing  staked  or  to  be  paid  to  the  winner  of  any  lawful  race,  sport, 
game  or  exercise,  or  to  be  paid  to  the  owner  of  any  horse  engaged  in 
any  lawful  race,  or  to  be  paid  to  the  winner  of  any  bets,  between  not 
more  than  10  individuals,  or  to  a private  bet  between  individualsi  not 
engaged  in  any  way  in  a business  of  betting,  or  to  bets  made  or  records 
of  bets  made  through  the  agency  of  a pari-mutuel  system  only  as  here- 
inafter provided,  upon  the  race-course  of  any  association  incorporated 
in  any  manner  before  the  20th  day  of  March,  1912,  or  incorporated 
after  that  date  by  special  Act  of  the  Parliament  of  Canada  or  of  the 
Legislature  of  any  province  of  Canada,  during  the  actual  progress  of  a 
race-meeting  conducted  by  such  association  upon  races  being  run 
thereon. 
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The  defendants  are  a company  originally  named  the  National 
Sporting  Association  of  Canada,  and  incorporated  on  the  25th 
Febrnary,  1911,  with  the  following  powers: — 

(a)  To  encourage  athletics  and  contests  or  trials  of  skill  be- 
tween man  and  man; 

(b)  To  establish,  maintain,  and  conduct  suitable  arenas  for 
holding  such  contests  or  trials  as  aforesaid  at  the  cities  of  Toronto, 
Halifax,  Montreal,  Winnipeg,  and  Vancouver; 

(c)  To  offer  suitable  prizes  for  such  contests  and  trials  as 
aforesaid ; 

(d)  To  do  all  such  other  things  as  are  incidental  or  conducive 
to  the  attainment  of  the  above  objects;  the  operations  of  the  com- 
pany to  be  carried  on  throughout  the  Dominion  of  Canada  and 
elsewhere.” 

On  the  26th  August,  1924,  supplementary  letters  patent  were 
issued,  changing  the  name  of  this  company,  increasing  its  capital 
stock,  and  by  which  the  Secretary  of  State,  by  virtue  of  the  powers 
vested  in  him  by  the  Dominion  Companies  Act,  E.S.C.  1906,  ch. 
79,  and  amending  Acts,  and  any  others,  or  authority  vested  in 
him,  did  confirm  a resolution  of  the  said  company  . . . 

amending  the  letters  patent  ...  by  adding  the  following  ob- 
jects and  purposes : — 

(e)  To  encourage  and  promote  horse-racing,  horse-breeding 
and  horse-riding  and  other  races  and  contests  of  skill  and  endur- 
ance ; 

(f ) To  carry  on  the  business  of  a jockey  club  in  all  its 
branches,  and  to  construct,  maintain,  and  operate  race-courses  and 
steeple-chase  courses  with  all  the  accessories  of  a modern  race- 
course and  club-house; 

(g)  To  maintain,  hold,  and  carry  on  horse-racing,  races, 
race-meetings,  and  racing  associations; 

(h)  To  give  and  contribute  towards  such  race-meetings, 
purses,  sweepstakes,  and  other  awards; 

(i)  To  hold,  purchase,  or  otherwise  acquire,  to  sell,  transfer, 
or  otherwise  dispose  of,  shares,  capital  stock,  bonds,  or  other  secur- 
ities, or  other  evidences  of  indebtedness  created  by  other  com- 
panies carrying  on  a business  wholly  or  partly  similar  to  that 
which  this  company  is  authorised  to  carry  on.” 

The  wording  of  these  letters  patent  appears  to  be  confined  to 
confirming  the  resolution;  hut,  assuming  that  it  was  intended  to 
and  did  extend  the  powers  of  the  company,  sec.  37  of  ch.  79,  E.S.C. 
1906,  declares  that : — 

“ (2)  From  the  date  of  the  supplementary  letters  patent,  the 
undertaking  of  the  company  shall  extend  to  and  include  the 

21 — 56  o.L.R.-p 
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further  or  other  purposes  or  objects  set  out  in  the  supplementary 
letters  patent,  as  fully  as  if  such  further  or  other  purposes  or  ob- 
jects were  mentioned  in  the  original  letters  patent.^^ 

Under  the  Criminal  Code,  sec.  235,  subsec.  2,  the  incorporation 
of  any  association,  under  whose  charter  horse-racing  is  permitted, 
must  have  taken  place  before  the  20th  March,  1912;  so  that  these 
defendants  are  guilty  unless  saved  by  the  supplementary  letters 
patent. 

The  provision  of  the  Code  is  clear.  Incorporation  must  have 
taken  place  before  the  20th  March,  1912.  But  there  must  be  more 
than  that — otherwise  the  statute  would  be  a delusion  and  a snare. 
There  are  many  corporations  created  before  1912  to  Avhich  it  is 
inconceivable  that  the  words  of  the  Act  could  be  applied : churches, 
synods,  cemeteries,  missionary  societies,  universities,  schools,  and 
many  others  might  be  named.  So  that  it  seems  that  the  word  as- 
sociation must  have  been  used  with  some  degree  of  restraint  or 
limitation.  The  context  shews  that  the  saving  clause  must  refer 
only  to  an  association  owning  a race-track,  or  entitled  to  acquire 
one,  and,  having  pursuant  thereto  acquired  a track,  is  conducting 
a race-meeting  thereon.  It  is  during  such  race-meeting,  and  while 
racing  is  being  conducted  upon  such  track,  that  betting  and  receiv- 
ing bets  on  those  races  may  lawfully  be  made  and  done.  Unless  the 
word  association  is  limited  to  a corporation  which  could  in  1912 
do  these  things,  the  result  would  be  in  many  cases  absurd  and  pro- 
duce a result  not  to  be  solemnly  attributed  to  a legislature  in 
Canada. 

The  expression  upon  the  race-course  of  any  association  incor- 
porated before  the  20th  day  of  March,  1912,’-’  has  been  held  to 
include  a race-track  established  after  its  incorporation,  but  only  if 
the  association  had  the  power  to  establish  it  when  incorporated: 
Rex  V.  Western  Racing  Association  Ltd.,  51  O.L.E.  533. 

The  case  of  Rex  v.  Windsor  Jochey  Chib  Ltd.,  51  O.L.E. 
528,  is  not  applicable  here,  as  the  company  was  an  Ontario  com- 
pany, and  so  equipped  with  somewhat  extensive  ancillary  powers, 
rendering  the  judgment  there  sustainable  on  the  ground  that 
horse-racing  might  be  another  business  capable  of  being  con- 
veniently carried  on  in  connection  with  its  business,^^  etc. 

It  may  be  well  to  point  out,  to  avoid  misunderstanding,  that, 
while  sec.  210  of  the  Ontario  Companies  Act,  E.S.O.  1914,  ch.  178, 
as  enacted  by  sec.  6 of  6 Geo.  Y.  ch.  35  (1916),  purports  to  give  to 
most  Ontario  companies  the  general  capacity  which  the  common 
law  ordinarily  attaches  to  corporations  created  by  charter,  it  can- 
not enable  a company  to  do  an  act  which  the  Criminal  Code  for- 
bids or  makes  illegal.  The  saving  clause  in  see.  235,  subsec.  2,  was 
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passed  in  1910  (9  & 10  Edw.  VII.  ch.  10)  ; and,  therefore,  what- 
ever the  capacity  of  a company  was  or  might  have  been  by  virtue 
of  sec.  210  {ante),  the  exception  is  so  worded  that  that  section 
would  not  help;  a natural  person  could  not  do  what  secs.  227,  228, 
and  235  forbid.  It  is  only  an  association  that  can  do  so  if  incor- 
porated before  March,  1912.  Although  I concurred  in  the  de- 
cision in  that  case,  my  doubts  as  to  the  effect  and  extent  of  sec. 
210,  as  expressed  in  Waterous  Engine  Co.  v.  Toivn  of  Capreol 
(1922),  52  O.L.E.  247,  still  remain. 

I would  affirm  the  conviction  in  both  cases  with  costs. 

Appeal  dismissed. 


[RIDDELL,  J.] 

Ee  United  States  oe  America  v.  Mammoth  Oil  Co. 

Solicitor — Witness — Claim  of  Privilege — Confidential  Communications 
hy  Client — Disclosure  of  Name  of  Client — Whether  CompellaMe — 
Formation  of  Company  hy  Solicitor  to  Cari^y  out  Instructions  of 
Client — Disclosure  of  what  was  Done  hy  Solicitor  and  to  whom 
Moneys  Paid  hy  Company — Examination  of  Witnesses  in  Ontario 
under  Commission  Issued  in  Suit  Pending  in  Foreign  Country. 

Certain  persons  resident  in  Ontario  were  ordered  to  attend  for  examina- 
tion before  commissioners  in  Ontario  as  witnesses  in  a suit  pend- 
ing in  a Court  of  a foreign  country.  They  attended,  but  refused  to 
answer  questions,  and  a motion  for  their  committal  was  made  for 
the  purpose  of  obtaining  the  opinion  of  the  Court  as  to  the  pro- 
priety of  their  refusal.  It  appeared  that  a Canadian  company  had 
been  organised  and  chartered  for  the  purpose  of  carrying  out  in- 
structions given  by  a person  in  the  foreign  country  to  a solicitor 
practising  in  Ontario.  The  object  of  the  motion,  which  was  made  by 
the  plaintiff  in  the  foreign  suit,  was  to  obtain  the  name  of  the 
person  who  had  given  the  instructions  and  the  names  of  the  per- 
sons to  whom  substantial  sums  which  had  accrued  to  the  company 
were  paid.  The  company  had  fulfilled  its  purpose  and  had  prac- 
tically ceased  to  exist.  The  witnesses  were  the  solicitor  himself 
and  persons  employed  by  or  associated  with  him  who  had  acted  as 
directors  and  officers  of  the  company.  The  plaintiffs’  object  was  to 
connect  the  principal  and  payees  with  a scheme  of  fraud  alleged 
in  the  foreign  suit.  The  witnesses  claimed  privilege:  — 

Held,  that  the  name  of  the  client  from  whom  the  solicitoi  received  his 
instructions,  what  was  done  by  the  solicitor,  his  associates  in  his 
office  and  by  the  company,  in  obtaining  money  and  disbursing  it, 
the  persons  to  whom  it  was  paid,  and  all  the  particulars  of  such 
transactions,  must  be  disclosed  and  were  not  covered  by  the  privi- 
lege. 

The  privilege  is  not  the  privilege  of  the  solicitor,  but  that  of  the  client 
and  the  public.  • 

It  is  only  what  is  revealed  to  the  solicitor  by  his  client  that  the 
solicitor  is  not  to  disclose. 

The  acts  of  the  solicitor  are  facts  which,  though  they  may  proceed 
from  the  instructions  of  the  client,  are  not  confidential  communica- 
tions by  the  client  to  the  solicitor.  ^ 

Review  of  the  authorities. 

Bursill  v.  Tanner  (1885),  16  Q.B.D.  1.  specially  referred  to. 
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Motion  by  the  plaintiffs  in  a suit  pending  in  the  District  Court 
of  the  United  States  of  America  for  the  District  of  Wyoming  for 
an  order  for  the  committal  of  certain  persons  who  were  ordered 
to  attend  in  Toronto,  Ontario,  for  examination  as  witnesses  in  the 
action,  and  who  attended  and  were  sworn,  but  refused  to  answer 
certain  questions  which  were  put  to  them. 

December  10.  The  motion  was  heard  by  Eiddell^  J.,  in  the 
Weekly  Court,  Toronto. 

The  Hon.  N.  W.  Rowell,  K.C.,  and  E.  G.  McMillan,  for  the 
applicants.  j 

Wallace  N eshifi,  K.C.,  for  the  respondents. 

December  13.  Eiddeel,  J. : — This  motion  arises  out  of  the 
notorious  Tea  Pot  Dome  transaction  which  has  agitated  the  United 
States  for  some  time.  ' 

The  United  States  of  America  filed  a bill  in  the  District  Court 
of  the  United  States  for  the  District  of  Wyoming  against  the 
Mammoth  Oil  Company,  the  Sinclair  Crude  Oil  Company,  and  the 
Sinclair  Pipe  Line  Company,  the  bill  of  complaint  setting  out, 
after  the  manner  of  our  statement  of  claim,  the  facts  alleged  by 
the  plaintiff  and  the  relief  sought. 

The  facts  as  alleged  may  be  summed  up  as  follows : — 

The  late  Albert  B.  Pall,  who  was  Secretary  of  the  Interior  at 
Washington,  being  desirous  of  obtaining  the  power  of  granting 
to  certain  persons  a lease  of  Yery  valuable  oil  lands,  the  property 
of  the  United  States,  persuaded  the  President,  Mr.  Harding, 
through  false  representations,  to  make  an  Executive  Order  removing 
these  oil  lands  from  the  Secretary  of  the  Havy  and  placing  their 
disposal  in  the  hands  of  Fall. 

This  being  done,  Fall,  acting  as  Secretary  of  the  Interior, 
along  with  another  cabinet  officer,  executed  a lease  to  the  Mammoth 
Oil  Company.  The  Mammoth  Oil  Company  took  possession  of  the 
property  and  have  been  working  it. 

The  charge  is  that  Fall  and  Sinclair,  the  Tatter  acting  on  behalf 
of  the  Mammoth  Oil  Company,  entered  into  a conspiracy  to  defraud 
the  United  States  by  bringing  about  the  lease  already  mentioned. 

The  other  defendants  are  rather  incidentally  concerned  so  far 
at  least  as  the  present  motion  is  concerned.  The  prayer  is  sub- 
stantially to  have  the  lease  set  aside  and  for  incidental  and  con- 
sequent relief. 

An  affidavit  then  is  filed  by  the  attorneys  for  the  United  States 
in  which  they  set  out  what  they  believe  to  be  facts,  as  they  have 
obtained  evidence  and  particulars  thereof,  Which  may  be  summar- 
ised as  follows: — 
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About  the  time  of  the  making  of  the  lease.  Fall  came  into  pos- 
session of  certain  bonds  known  as  First  3%  per  cent.  Liberty  Loan 
Bonds  of  the  United  States;  these  bonds,  just  prior  to  their  pos- 
session by  Fall,  were  purchased  by  the  Dominion  Bank,  New  York 
agency,  at  the  special  instance  and  request  of  H.  S.  Osier,  president 
of  the  Continental  Trading  Company  Limited;  these  bonds  were 
delivered  to  Mr.  Osier,  and  by  him  distributed  amongst  the  stock- 
holders and  holders  of  the  share-warrants  in  the  Continental 
Trading  Company. 

They  further  say  that  one  Humphreys,  the  president  of  the 
Humphreys  Texas  Company  and  Humphreys  Mexia  Company, 
having  a large  quantity  of  crude  oil  on  hand,  met  certain  persons 
in  New  A^ork,  amongst  them  one  Blackmer,  and  agreed  to  sell  to 
Blackmer’s  principals  one-half  of  his  production  up  to  30,000,000 
barrels;  that  it  was  arranged  at  a meeting,  at  which  Blackmer, 
Osier,  and  others  were  present,  that  instead  of  the  sale  being  made 
direct  to  Blackmer’s  principals  it  should  be  made  to  the  Conti- 
nental Trading  Company,  who  with  BlackmeFs  principals  should 
guarantee  the  performance  of  the  contract  by  the  Continental ; that 
Osier  was  the  president  and  acted  throughout  for  the  Continental ; 
and  that  the  Continental  subsequently  became  entitled  to  the 
delivery  of  a large  quantity  of  oil  and  finally  assigned  its  contracts 
to  one  of  the  defendants  and  went  out  of  business. 

Of  course  it  would  be  a matter  of  importance  to  prove  that  the 
Continental  Trading  Company  directly  or  indirectly  caused  to  be 
delivered  to  Fall  the  bonds  which  have  already  been  mentioned  as 
being  in  his  possession. 

On  application  made  to  the  United  States  District  Court  the 
plaintiffs  were  authorised  to  examine  Mr.  Osier  and  certain  mem- 
bers or  employees  of  his  firm,  and  on  the  15th  September,  1924, 
my  brother  Wright  ordered  the  witnesses  to  attend  for  examination. 
This  order  was  not  appealed  against,  but  the  witnesses  appearing 
before  the  commissioner  refused  to  be  sworn.  A motion  then 
being  made,  my  brother  Middleton  directed  the  attendance  and 
examination  of  the  said  witnesses  before  Mr.  Shantz,  who  had  been 
named  as  the  sole  commissioner  in  the  previous  order,  and  Mr. 
C.  W.  Mason,  K.C.,  a member  of  our  Bar,  it  being  stipulated  that 
the  rulings  as  to  law  by  Mr.  Mason  were  to  be  accepted  by  his 
brother  commissioner. 

The  w;itnesses  -named  appeared  before  the  commissioners  and 
refused  to  answer  certain  questions  that  were  put  to  them,  where- 
upon this  motion  is  made  to  commit  the  witnesses  for  contempt  of 
Court  or  for  such  further  or  other  order  as  the  Court  may  deem 
proper.  ' 
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Upon  the  opening  of  the  matter,  I inquired  whether  the  pur- 
pose actually  was  to  commit,  but  was  informed  that  that  was  not 
the  purpose  — what  was  desired  was  an  opinion  of  the  Court  as  to 
the  propriety  of  the  refusal  on  the  part  of  the  witnesses  to  answer 
the  questions  specified. 

An  affidavit  was  tendered  which  had  been  made  by  one  of  the 
counsel  for  the  plaintiffs  after  the  service  of  the  notice  of  motion. 
I refused  to  admit  it  so  far  as  it  was  to  be  used  upon  a 
motion  actually  to  commit,  holding  that  such  a motion  was  strict- 
i^simi  juris;  and,  following  my  own  decision  in  Re  Greenwood 
(1908),  11  O.W.R.  182,  approved  in  Smith  v.  Steen  (1908),  12 
O.W.R.  762,  I offered  to  accept  it  so  far  as  it  would  bear  upon  a 
motion  simply  to  obtain  the  opinion  of  the  Court,  but  only  subject 
to  the  right  of  the  respondents  to  cross-examine  if  so  advised,  in 
which  case  an  adjournment  would  be  granted. 

Counsel  for  the  plaintiffs  submitted  to  my  ruling  and  proceeded 
with  the  motion. 

It  is  quite  plain  that  the  sole  object  of  this  motion  is  to  obtain 
the  name  of  the  person  for  . whom  the  Continental  Trading  Com- 
pany was  acting  and  the  names  of  the  persons  to  whom  the  very 
substantial  sums  which  accrued  to  the  Continental  Trading  Com- 
pany were  paid.  This  for  the  very  obvious  purpose  of  connecting 
such  principal  and  such  payees  with  the  scheme  of  fraud  alleged. 

The  privilege  which  is  set  up  by  the  witnesses  derives  from  the 
facts  thus  set  out  by  Mr.  Osier,  who  is  a barrister  and  solicitor  in 
active  practice  in  the  city  of  Toronto : — 

About  the  middle  of  November,  1921,  I met  a gentleman  in 
New  A^ork  in  connection  with  this  matter.  Prior  to  meeting  him 
I had  no  information  of  the  nature  of  the  business  which  he  sub- 
sequently discussed  with  me,  and  which,  as  will  appear  from  this 
statement,  was  legal,  professional,  business,  and  had  to  do  with 
the  purchase  and  sale  of  a very  large  quantity  of  crude  oil.  This 
being  an  extremely  speculative  commodity,  and  the  oil  business 
being  operated  under  most  competitive  conditions,  the  necessity 
for  confidence  in  connection  with  the  matter  was  apparent,  and  in 
fact  my  said  client  informed  me  at  the  outset  that  he  wished  it 
understood  as  the  basis  of  his  consultations  with  me  on  the  subject 
that  the  business  was  of  a confidential  nature  and  that  he  did  not 
wish  his  name  disclosed  under  any  circumstances.  He  also  told 
me  later  that  he  had  associates  who  were  interested  with  him  in 
the  matter  and  whose  names  he  desired  me  not  to  disclose.  They 
then,  according  to  my  understanding,  became  my  clients. 

Since  the  present  inquiries  were  commenced,  I have  communi- 
cated with  this  client  and  have  received  his  instructions  that  his 
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confidence  slionld  be  in  every  way  respected,  including  his  original 
instructions  as  to  the  non-disclosure  of  his  name  and  the  names 
of  his  said  associates.  In  view  of  this,  I am  bound  to  refuse  to 
give  evidence  of  facts  of  which  I obtained  knowledge  solely  from 
statements  made  to  me  by  my  clients  or  by  carrying  out  my  confi- 
dential instructions,  except  in  so  far  as  may  be  necessary  to  state 
facts  upon  which  such  claim  of  privilege  rests. 

In  the  course  of  the  conference  above  referred  to,  my  client  in- 
formed me  that  a Colonel  Humphreys  was  the  owner  of  a property 
in  Mexia,  Texas,  which  numerous  interests  had  desired  to  purchase^ 
and  that  all  previous  negotiations  to  that  end  had  failed,  but  that 
arrangements  had  noAv  been  made  for  the  purchase  of  a large  quan- 
tity of  crude  oil,  the  amount  mentioned  being  30,000,000  or 
33,000,000  barrels,  to  be  delivered  as  produced  on  the  said  proper- 
ties in  Mexia  or  any  other  properties  that  the  Humphreys  interests 
owned. 

My  said  client  further  stated  that  arrangements  had  also  been 
made  for  a re-sale  of  the  said  oil  at  an  advance  of  25  cents  per 
barrel  to  the  Prairie  Oil  and  Gas  Company  and  the  Sinclair  Crude 
Oil  Purchasing  Company,  and  that  it  Avas  desired  that  I should 
act  as  counsel  in  preparing  and  settling  the  said  contracts.  He 
further  stated  that  Humphreys  had  imposed  very  onerous  condi- 
tions as  to  delivery,  storage,  and  transportation  of  the  said  oil,  and 
that,  as  litigation  Avith  him  was  obviously  possible,  it  was  also 
desired  that  I should  take  charge  of  the  receipt  and  payment  of 
all  moneys  as  legal  business  so  that  I might  be  on  the  alert  to 
avoid  litigation. 

In  the  course  of  the  discussion  with  my  client  on  the  subject 
of  the  receipt  and  payment  of  moneys,  I reached  the  conclusion 
that  if  litigation  should  take  place  as  apprehended,  or  even  if  it 
should  be  seriously  threatened,  my  position  would  be  difficult  aur 
embarrassing  unless  the  business  were  incorporated,  and  I so 
advised  him,  advising  him  at  the  same  time  that  the  incorporation 
of  the  company  would  not  prevent  me  from  carrying  out  my  instruc- 
tions and  conducting  the  business  as  confidential  legal  business. 
The  incorporation  of  the  company  having  been  agreed  to  by  the 
Humphreys  interests,  the  Continental  Trading  Company  Limited 
Avas  incorporated  on  application  made  through  my  office,  the  official? 
being  all  members  or  employees  of  my  firm,  and  the  company  being 
in  effect  merely  a corporate  clerk  in  my  office. 

The  business  of  the  company  was  conducted  consistently  with 
this  position.  Ho  director,  clerk,  official  or  officer  of  the  company 
outside  my  office  was  ever  appointed,  and  I remained  in  entire 
charge  of  the  matter  as  effectively  as  if  no  company  had  ever  been 
formed. 
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JSTo  meeting  of  the  shareholders  of  the  company  was  ever  held 
for  business  purposes,  the  only  meetings  held  being  formal  meet- 
ings of  registered  shareholders  required  by  law  to  be  held  in  con- 
nection with  the  organisation  and  winding-up  of  the  company. ' 

No  notice  or  advertisement  directed  to  shareholders  was  ever 
issued  or  published,  and  no  distribution  of  any  nash  or  assets  of 
the  company  to  the  shareholders  thereof  ever  took  place,  except  in 
accordance  with  my  said  instructions. 

The  incorporation  of  the  company  did  not  in  any  way  alter 
the  nature  or  effect  of  the  said  business  or  the  way  in  which  it 
was  carried  on,  and  I am  advised  and  beUeve  that  the  position  in 
respect  of  the  confidential  nature  of  the  said  business  was  not 
thereby  altered,  and  that  I am  hound  to  refuse  to  give  evidence 
with  regard  to  the  affairs  of  the  Continental  Trading  Company 
exactly  in  the  same  way  and  to  the  same  extent  as  I would  be  bound 
to  refuse  to  give  evidence  regarding  the  same  confidential  business, 
if  such  company  had  not  been  incorporated. 

For  the  same  reason,  I would  be  bound  to  refuse  to  produce 
the  books  and  papers  of  the  said  company.  The  fact,  however,  is 
that,  except  as  below  stated,  I have  no  books  or  papers  relating  to 
said  company  or  to  said  business,  the  same  having  been  destroyed 
with  other  ^ dead  ^ files  in  the  ordinary  course  of  business,  such 
destruction  having  taken  place  in  my  absence. 

By  way  of  explanation,  I would  add  that  my  firm’s  office 
lease  having  been  about  to  expire  in  this  present  year  1924,  and 
storage  accommodation  in  my  firm’s  office  for  old  papers  having 
long  been  overfilled,  those  in  charge  of  the  office  took  up,  soon 
after  the  first  of  this  year,  the  question  of  getting  rid  of  all  useless 
and  dead  material  encumbering  files.  As  to  the  records  of  the 
Continental  Trading  Company  it  appeared  that  in  the  early  part 
of  1923  the  whole  business  of  the  company  had  come  to  an  end, 
and  that  all  proceedings  had  been  taken  to  bring  about,  as  far  as 
legally  could  be  done,  the  dissolution  of  the  corporation,  and  that 
the  charter  of  the  company  had  been  returned  to  the  State  Depart- 
ment at  Ottawa,  with  the  request  that  it  might  be  cancelled  if  and 
when  this  could  legally  be  accomplished.  Thereupon,  and  for  no 
other  reasons,  these  papers  were  destroyed,  together  with  large 
quantities  of  other  papers,  being  the  files  in  at  least  97  other 
matters  which  for  one  reason  or  another  appeared  to  be  no  longer 
useful.  I was  not  in  the  country  at  the  time,  or  for  several  months 
thereafter,  and  I had  no  part  in  the  matter  of  the  destruction  of 
these  papers,  but  if  I had  been  present  I should  not  then  have  been 
able  to  suggest  any  reason  for  keeping  them  or  any  possibility  that 
they  would  ever  be  called  for.  I returned  to  this  country  at  the 
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end  of  May  or  the  beginning  of  June,  1924^  and  soon  thereafter 
inquiry  was  made  from  me  by  persons  purporting  to  act  for  the 
United  States  of  America,  and  I immediately  sent  for  the  files  of 
Continental  Trading  Company,  when  I was  for  the  first  time  in- 
formed that  the  destruction  of  the  said  records  had  taken  place. 

“ The  exception  above  indicated  arises  in  this  way.  After  a 
careful  search  for  the  purpose  of  ascertaining  whether  any  books  or 
papers  relating  to  this  matter  escaped  destruction,  I have  found 
that  there  is  in  the  office  the  ordinary  record  of  work  done  and 
disbursements  made  in  the  matter  and  also  several  stenographers’ 
note-books.” 

I would  like  to  put  in  there  what  I see  should  have  been  put 
in,  that  the  earliest  date  of  any  such  stenographer’s  note-hook  is 
June,  1923.  I mention  that  merely  by  way  of  completion.  It  is 
of  no  importance  otherwise. 

I have  carefully  considered  all  entries  in  the  above,  and  find 
such  entries  either  refer  to  private  matters  in  which  the  firm  alone 
is  interested,  or  to  matters  obviously  irrelevant  to  the  issues  herein, 
or  to  matters  of  confidence  covered  by  the  claim  of  privilege  above 
indicated,  and  for  the  same  reasons  I must  therefore  refuse  pro- 
duction thereof. 

I am  now  informed  that  the  matter  in  respect  of  which  this 
commission  has  been  issued  is  the  disposition  made  of  certain 
United  States  bonds,  amounting  to  $90,000,  which  are  said  to  form 
part  of  bonds  deliyered  to  the  said  company  and  receipted  for  by 
the  company  by  my  signature  in  April  or  M'ay,  1922,  amounting 
altogether  to  $.700,000,  and  that  what  is  desired  is  evidence  as  to 
the  person  or  persons  who  received  the  said  $90,000  of  bonds  from 
the  company. 

It  is  suggested  by  counsel  for  the  plaintiffs,  in  affidavits  filed 
in  the  matter  of  this  commission,  that  the  whole  of  the  said  bonds, 
amounting  to  $700,000  and  including  the  said  $90,000  of  bonds, 
were  delivered  to  shareholders  of  the  said  company.  This  neces- 
sarily involves  an  inquiry  into  the  ownership  of  shares  of  the  said 
company.  These  shares  were  represented  throughout  the  opera- 
tions of  the  company  by  coupon  share-warrants  transferable  by 
delivery  to  bearer  and  entitling  hearers  thereof  to  receive  any  dis- 
tribution of  cash  or  securities  in  exchange  for  the  appropriate 
coupon  or  for  warrant  in  the  case  of  winding-up  and  final  dis- 
tribution. 

have  no  knowledge  except  as  above  stated  as  to  the  oriffinal 
owners  of  the  said  share-warrants,  and,  so  far  as  I know,  no  list  of 
the  persons  entitled  to  the  shares  was  ever  made. 

I have  never  at  any  time  had  anyJlealings  in  this  matter  with 
21 — 56  o.L.R.a 
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the  persons  named  by  my  said  client  as  aforesaid,  or  any  of  them, 
except  in  the  course  of  carrying  out  my  instructions,  and  on  the 
basis  of  confidence  both  as  to  any  business  transacted  and  the  use 
of  their  names  in  connection  therewith. 

I have  not  now  and  never  had  any  knowledge  or  information 
as  to  the  ownership  of  the  shares  of  the  said  com_pany  at  any  time 
or  as  to  the  receipt  by  any  such  owners  of  any  assets  of  the  com- 
pany except  that  obtained  by  confidential  statements  made  to  me 
by  my  said  client  or  by  carrying  out  his  confidential  instructions 
and  exclusively  by  reason  of  such  instructions.  I am  therefore 
advised  that  I am  not  at  liberty  to  give  evidence  with  regard  to 
any  such  matter. 

‘‘  With  regard  to  the  other  witnesses  named  in  the  order  of  the 
Hon.  Mr.  Justice  Middleton  of  the  30th  October^  1924,  and  the 
appointment  of  the  said  commissioner  herein  dated  the  14th  No- 
vember, 1924,  I say  as  follows  : — 

The  said  witnesses  are  all  members  or  employees  of  my  firm 
as  follows : Britton  Osier,  King^s  counsel,  member  of  the  firm, 
N.  E.  Strickland,  barrister,  member  of  the  firm,  Morley  H.  Breuls, 
law-student,  employee  of  the  firm,  Harold  E.  Boston,  law-student, 
employee  of  the  firm,  and  Louis  Samuel,  law-student,  employee  of 
the  firm. 

The  above  named  witnesses  have  severally  and  from  time  to 
time  but  not  continuously  occupied  the  position  of  director  of  the 
Continental  Trading  Company,  but  did  so  entirely  in  the  capacity 
of  their  said  relationship  to  my  said  firm  and  for  the  purpose  of 
carrying  out  instructions  given  by  me  in  the  conduct  of  the  matters 
above  referred  to,  which  matters,  as  above  stated,  always  remained 
in  my  sole  charge. 

The  witness  named  in  the  said  order  and  appointment,  Suneva 
Margaret  Fordyce,  is  my  confidential  secretary,  and  in  that  capacity 
only  and  not  otherwise  acted  as  secretary  of  the  said  Continental 
Trading  Company  for  the  purpose  of  carrying  out  my  instructions 
in  the  matter. 

^^  None  of  the  witnesses  above  named  had  or  could  have  any 
knowledge  of  the  matters  in  question  except  that  which  they 
obtained  in  the  course  of  carrying  out  instructions  given  by  me 
for  the  purpose  of  carrying  out  my  confidential  instructions  in  the 
matter,  and  I am  advised  and  believe  that  they  are  therefore  bound 
to  refuse  to  give  evidence  touching  the  said  matters  in  the  same 
way  and  to  the  same  extent  as  I am  bound  to  refuse  to  give  evidence 
with  regard  to  the  same  confidential  business. 

^^The  said  witnesses  have  not,  nor  has  any  of  them,  in  their 
custody  or  possession,  any  books  or  papers,  the  statement  above 
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made  by  myself  covering  all  books,  papers  or  documents,  which 
any  of  the  said  witnesses  ever  could  have  had  in  their  custody  or 
possession/^ 

This  being  boiled  down  reduces  to  about  the  following : — 

1.  Mr.  Osier  met  a gentreman  in  ISTew  York  (whom  for  con- 
venience I shall  call  Mr.  X.) — how,  it  does  not  appear,  but  the 
meeting  could  scarcely  have  been  casual. 

2.  He  seems  to  have  known  Mr.  X.  before.  At  all  events  he 
does  not  say  or  suggest  that  he  met  him  for  the  first  time  and  did 
not  know  his  name  upon  that  occasion. 

3.  Mr.  X.  told  Mr.  Osier  that  he  had  a scheme  requiring 
secrecy,  and  he  stipulated  that  his  name  was  not  to  be  disclosed. 

4.  There  was  an  implied  promise  on  the  part  of  Mr.  Osier  not 
to  disclose  the  name — this,  however,  was  necessarily  subject  to  the 
implied  exception  that  if  the  law  called  upon  him  to  disclose  the 
name  it  should  be  done. 

5.  The  scheme  was  in  some  way  and  by  some  persons  formulated. 

6.  Mr.  Osier,  in  order  to  carry  out  the  scheme,  formed  a com- 
pany, which  would  in  the  parlance  of  the  street  be  called  a fake 
company,  ostensibly  to  carry  on  business  as  a company^  but  in 
reality  to  do  what  Mr.  Osier  himself  would  have  done,  to  carry 
out  the  scheme.  Of  course  the  company  was  formed  simply  for 
the  greater  secrecy. 

7.  The  profits  which  the  company  was  in  form  to  make  were  the 
profits  of  X.  and  his  nominees,  Mr.  Osier  himself  to  have  a per- 
centage. 

8.  Mr.  Osier,  those  in  his  office  associated  in  the  scheme,  and 
the  company,  were  mere  instruments  in  the  hands  of  X.  to 
accomplish  his  scheme,  surrounded  by  apparent  safeguards  to 
avoid  his  identity  being  known. 

On  these  facts  and  the  other  facts  of  the  case,  it  is  now  to  be 
considered  what  right,  if  'an^q  the  plaintiffs  in  this  case  hai^e  to 
disclosure  on  the  part  of  Mr.  Osier. 

We  may  leave  to  one  side  the  old  theories  of  the  privilege  of 
the  solicitor  as  it  is  commonly  called.  Originally  it  seems  to 
have  been  based  upon  the  honour  of  the  solicitor  and  a considera- 
tion for  his  oath,  but  that  theory  has  gone  by  the  board  for  a 
century  and  a half,  and  now  there  can  be  no  question  that  the 
privilege  is  not  the  privilege  of  a solicitor  at  all,  it  is  the  privilege 
of  the  client  and  of  the  public:  Wright  v.  Mayer  (1801),  G Yes. 
dr.  281.  And*  the  basis  for  such  privilege  is  the  benefit  of  the 
public,  in  that  it  is  well  that  the  confidence  reposed  by  a 
client  in  his  solicitor  should  not  be  weakened  because  the  injury 
which  would  result  to  the  public  from  such  a rule  would  be  greater 
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than  the  benefit  derived  for  the  correct  disposal  of  litigation : 
Wigmoj'e  on  Evidence,  2nd  ed.  (1923),  vol.  5,  para.  2285. 

The  first  point  to  be  considered  is  ’whether  the  solicitor  can  be 
compelled  to  disclose  the  name  of  his  client.  In  this  matter  there 
can  he  no  question  as  to  the  ordinary  rule  in  litigation.  Each 
litigant  is  entitled  to  know  against  whom  he  is  fighting,  and  it  has 
never  been  considered  that  the  name  of  the  client  in  litigation  can 
be  concealed.  That  is  not  disputed.  But  in  this  case  it  is  said 
that  the  client  is  not  litigating.  He  is  not  concerned  in  the  liti- 
gation. The  United  States  has  no  claim  against  him,  and  he  is 
making  no  claim  against  the  United  States;  consequently,  the 
United  States  is  not  entitled  to  have  his  solicitor  disclose  his  name. 

According  to  the  rule  as  laid  do’wn  in  the  Duchess  of  King- 
ston s Case  (1776),  20  How.  St.  Tr.  355,  at  p.  614,  by  Lord  Mans- 
field, the  privilege  is  limited  to  what  is  revealed  to  them  by  their 
client  in  order  to  take  their  advice  or  instruction  with  regard  to 
their  defence.^’  The  last  three  words,  of  course,  are  not  applicable 
in  the  present  case,  but  the  rule  is  fairly  well  established  that  it  is 
only  what  is  revealed  to  the  solicitor  by  his  client  that  the  solicitor 
is  not  to  disclose. 

In  the  present  case  it  does  not  appear  that  Mr.  Osier  was  given 
his  name  for  the  first  time  by  his  client,  but  the  name  of  the  client 
was  a fact  in  his  own  knowledge,  and  no  matter  of  secrecy  com- 
mitted to  him  by  his  client  Reporter’s  note  in  Rex  v.  Wathinson 
(1740),  2 Strange  1122.  I think  that  the  decision  in  that  case 
would  not  now  be  followed,  but  that  the  Reporter’s  query  properly 
indicates  what  the  law  is.  See  Doe  v.  Andrews  (1778),  Cowper 
845  ; Lord  Say  & Sele’s  Case  (1712),  Buller’s  L.N.P.  2845  ; Cohden 
V.  Kendrirh  (1791),  4 T.R.  432. 

Even  if  I could  find  the  fact  to  be  that  Mr.  Osier  was  given 
the  name  of  his  client  by  himself,  and  that  he  did  not  know  his 
name  except  from  such  information,  the  cases  seem  strong  enough 
that  the  name  should  be  disclosed.  I do  not  propose  to  deal  with 
cases  in  which  the  client  is  a litigant,  but  only  cases  in  which 
he  is  a witness. 

Lord  Eldon,  in  the  case  of  Parhhurst  v.  Lowten  (1818),  2 
Swanst.  194,  says:  The  witness  demurring  on  the  ground  that 

his  answer  would  violate  the  confidence  reposed  in  him  as  attorney 
must  name  the  party  to  whom  he  was  attorney.”  This  was  ap- 
proved in  the  well-known  case  Bursill  v.  Tanner  (1885),  16  Q.B.D. 
1.  There  judgment  had  been  signed  against  a married  woman  in 
an  action.  An  inquiry  was  directed  concerning  her  separate  estate. 
The  solicitor  to  the  trustees  of  her  marriage  settlement  on  being 
examined  stated  that  the  deed  of  settlement  was  in  his  possession 
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as  solicitor  to  the  trustees.  He  refused  to  state  the  name  of  the 
trustees.  In  his  judgment  Lord  Esher  says  (p.  4)  : — 

With  regard  to  the  question  whether  the  solicitor  could  refuse 
to  disclose  the  names  of  the  trustees  on  the  ground  that  they  were 
communicated  to  him  in  confidence,  the  matter  stands  thus : he  is 
in  this  predicament.  He  must  allege  that  the  communication  was 
privileged  because  the  trustees,  his  clients,  made  it  to  him  in  con- 
fidence, and  then  he  cannot  refuse  to  say  who  these  clients  are.  I 
agree  with  the  opinion  expressed  by  James,  L.J.,  in  Ex  parte 
Campbell,  In  re  Cathcart  (1870),  L.  R.  5 Ch.  703,  that  the  fact 
who  the  clients  were  was  not  the  subject  of  a professional  confidence. 
The  client  does  not  consult  the  solicitor  with  a view  to  obtaining 
his  professional  advice  as  to  whether  he  shall  be  his  solicitor  or  not.’^ 

Cotton,  L.J.  (at  p.  5),  says: — ■ 

The  mere  fact  vdio  are  the  trustees  cannot  be  said  to  be  a 
matter  communicated  to  the  solicitor  confidentially  for  the  purpose 
of  obtaining  his  professional  advice,  or^  at  any  rate,  it  is  highly 
improbable  that  it  should  be  so.  There  is  also  another  ground  for 
compelling  the  disclosure  of  their  names.  The  solicitor  claims 
this  privilege  as  that  of  his  clients.  He  must  then  state  the  names 
of  the  persons  for  whom  he  claims  the  privilege.  On  both  these 
grounds  I think  he  was  bound  to  answer  the  question  and  to  give 
the  names  and  addresses while  Lindley,  L.J.  (p.  6),  quotes  very 
briefly  the  words  of  Lord  Eldon  already  mentioned. 

It  is  just  possible  that  this  rule  would  not  be  held  to  extend 
to  cases  in  which  the  name  was  communicated  confidentially  for 
the  purpose  of  being  advised  by  the  solicitor.  At  all  events,  that 
seems  to  be  the  rule  when  the  residence  of  a client  is  asked  for : 
Re  Arnott  (1888),  60  L.T.R.  109,  at  p.  110,  per  Cave,  J. 

Here,  however,  there  is  no  contention  that  the  name  was  com- 
municated to  the  solicitor  for  the  purpose  of  being  advised  by  the 
solicitor. 

I am  not  prepared  to  say  that  if  a case  were  to  occur  in  which 
a person,  wholly  unknown  to  a solicitor,  were  to  come  to  him  and 
say,  I require  your  advice,,  and  to  obtain  that  advice  I must  give 
you  my  name,  it  is  necessary  that  you  should  know  my  name  in 
order  to  give  the  advice,  and  I consequently  give  it  to  you  in  strict 
confidence  not  to  be  disclosed  to  the  rest  of  the  world  — in  such 
case,  I say,  I am  not  prepared  to  decide  that  the  confidence  must 
not  be.  respected.  ’ But  that  is  not  this  case. 

The  authorities  seem  to  be  uniform  that  it  is  only  facts  which 
come  to  the  knowledge  of  a solicitor  from  his  client,  and  not  facts 
obtained  on  information  aliunde,  that  are  excluded  from  disclosure. 

This  rule  applies  also  to  the  acts  ot  the  solicitor.  The  acts  of 
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the  solicitor  are  facts  which  indeed  may  proceed  from  the  instruc- 
tions of  the  client,  but  are  in  no  wise  confidential  communications 
by  the  client  to  the  solicitor.  I have  no  doubt  whatever  that  what 
was  done  by  Mr,  Osier,  his  associates  in  his  office,  and  by  the  com- 
pany, in  the  way  of  obtaining  money  and  disbursing  it,  the  persons 
to  whom  it  was  paid,  and  all  the  particulars  about  such  transac- 
tions^ must  be  disclosed  and  are  not  covered  by  the  privilege. 

I do  not  think  it  necessary  to  cite  the  cases  in  support  of  this 
conclusion,  but  I may  say  that  on  the  whole  case,  upon  this  point, 
as  well  as  others,  I have  read  and  considered  all  the  eases  men- 
tioned in  Wigmore  on  Evidence,  in  Poley  on  Solicitors  and  Cordery 
on  Solicitors,  and  in  Halsbury^s  Laws  of  England.  I have  also 
seen  a few  others.  The  result  of  my  investigation  is  as  already 
stated. 

The  result  is  that  I think  the  questions  which  have  been  objected 
to  must  be  answered,  and  the  plaintiffs  will  have  costs. 


[ROSE,  J.] 

Goodmajt  and  Attorney- Geneeal  for  Canada  v.  Bank  of 

Toronto. 

Revenue — Sales  Tax — Special  War  Revenue  Act,  1915 — Amending  Act, 
12  d 13  Geo.  Y.  ch.  Ifl,  sec.  17 — Effect  of — Charge  upon  Property  of 
Bettor — Customer  of  Bank — Bankruptcy  — Moneys  Collected  by 
Bank  upon  Bills  of  Exchange  Drawn  by  Customer  — Whether 
“ Assets  ” of  Debtor — Bills  of  Exchange  Act,  sec.  127. 

The  “ first  charge  *’  to  which  sec.  17  of  the  Dominion  statute  of  1922 
(12  & 13  Geo.  V.  ch.  47),  intituled  “An  Act  to  amend  the  Special 
War  Revenue  Act,  1915,’'  subjects  the  “ assets  ” of  a person  who  is 
indebted  to  the  Crown  for  sales  taxes,  was  held  not  to  entitle  the 
Crown,  in  the  circumstances  of  this  case,  to  be  paid  the  taxes  out 
of  moneys  collected  by  the  defendant  bank  from  the  acceptors  of 
certain  bills  of  exchange  drawn  by  the  debtor  payable  to  the  bank 
and  given  to  the  bank  by  the  debtor  as  security  for  advances  made 
to  him  by  the  bank. 

The  debtor  had  made  an  assignment  under  the  Bankruptcy  Act  to  the 
plaintiff  G.,  and  at  the  time  of  the  assignment  was  indebted  to  the 

Crown  for  sales  taxes;  but  at  the  time  of  the  assignment  neither 

the  bills  of  exchange  nor  the  moneys  collected  by  the  bank  were  the 
property  of  the  debtor  or  “ assets  ” of  his  upon  which  the  bank  was 
asserting  a claim.  The  debtor  did  not  by  drawing  upon  persons 
who  owed  him  money  assign  any  property  or  “assets”  to  the  bank: 
Bills  of  Exchange  Act,  sec.  127. 

Section  17  does  not  affect  the  rights  of  persons  who  at  the  time  of  an 
assignment  in  bankruptcy  are  the  owners  of  property  formerly 
owned  by  the  bankrupt. 

Even  if  sec.  17  created  a charge  in  favour  of  the  Crown  upon  all  pro- 
perty owned  by  the  debtor  at  the  time  when  his  liability  to  the 

Crown  arose  and  upon  all  property  acquired  by  him  while  such  lia- 

bility continued,  and  if  that  charge  could  be  enforced  against,  all 
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that  property  no  matter  who  owned  it  at  the  time  of  the  commence- 
ment of  the  bankruptcy,  the  claim  against  the  bank  failed  because  it 
did  not  come  into  possession  of  any  of  the  property  charged. 

Re  Adams  Shoe  Co.  Ltd.  (1923),  54  O.L.R.  625,  627,  explained. 

Action  by  t]ie  authorised  trustee  in  bankruptcy  of  the  estate 
of  James  Stevenson  and  by  his  Majesty’s  Attorney-General  for  the 
Dominion  of  Canada  to  recover  from  the  Bank  of  Toronto  $502.68 
for  sales  taxes.  ^ 

The  action  was  tried  by  Eose^  J.,  without  a jury,  at  a Toronto 
sittings. 

A.  M.  Latch fordj  for  the  plaintiffs. 

R.  S.  Rohertson,  K.C.,  for  the  defendants. 

December  13.  Eose^  J.  : — This  case  raises  a question  of  some 
importance  as  to  the  effect  of  sec.  17  of  the  Dominion  statute  of 
1922  (12  & 13  Geo.  V.  ch.  47),  intituled  ‘^‘^An  Act  to  amend  the 
Special  War  Eevenue  Act,  1915.”  The  question  is,  whether  the  ^^first 
charge”  to  which  the  Act  subjects  the  assets  ” of  a person  who 
is  indebted  to  the  Crown  for  sales  taxes  entitles  the  Crown,  in  the 
circumstances  of  this  case,  to  be  paid  the  tax  out  of  moneys  col- 
lected by  the  defendant  bank  from  the  acceptors  of  certain  drafts 
drawn  by  the  debtor  payable  to  the  bank  and  given  to  the  bank  by 
the  debtor  as  security  for  advances  made  to  him  by  the  bank. 

James  Stevenson,  trading  under  the  name  of  J.  Stevenson  & 
Co.,  was  a customer  of  the  Bank  of  Toronto.  In  1919  he  gave  to 
the  bank  a document  called  an  hypothecation  of  collections,  by 
which  he  agreed  that  all  bills  ‘of  exchange  that  should  be  in  the 
hands  of  the  bank  on  his  account  and  all  his  interest  in  the  property 
and  chattels  in  respect  of  which  any  of  such  bills  might  be  given 
should  be  held  by  the  bank  as  security  for  the  payment  of  all  his 
then  existing  and  future  indebtedness  to  the  bank;  and  that  the 
bank  might  grant  extensions  of  time  to  persons  liable  upon  such 
bills  of  exchange  without  prejudicing  his  liability  to  the  bank, 
and  might  apply  any  moneys  realised  from  such  bills  of  exchange 
in  or  towards  payment  of  such  parts  of  his  indebtedness  to  the 
bank  as  the  bank  should  see  fit;  and  he  appointed  the  bank  his 
attorney,  irrevocable  so  long  as  he  should  be  indebted  to  the  bank, 
but  for  the  bank’s  own  use  and  benefit,  to  take  such  proceedings  as 
the  bank  might  deem  advisable  to  realise  upon  all  or  any  of  such 
bills  of  exchange  and  to  enforce  the  rights  assigned  by  him  to  the 
bank  and  to  obtain  possession  of  and  realise  upon  the  property  pur- 
ported to  be  assigned  by  the  hypothecation. 

Thereafter  from  time  to  time  tjie  bank  made  advances  to 
SteveuRon  upon  his  promissory  notes,  aud  he  handed  to  the  bank 
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unaccepted  bills  of  exchange  drawn  payable  to  the  bank  upon 
persons  who  were  indebted  to  him.  The  bank  presented  these 
drafts  for  acceptances  and  in  due  time  for  payment,  and  kept 
with  Steyenson  what  was  called  a collateral  account  in  which 
Stevenson  was  charged  with  the  advances  made  to  him  and  was 
credited  with  the  amounts  collected  by  the  bank  from  the  acceptors 
of  the  drafts.  This  went  on  until  the  10th  November,  1923,  when 
Stevenson  made  an  assignment  under  the  Bankruptcy  Act.  At 
that  time  two  of  Stevenson’s  notes  to  the  bank  were  current,  each 
for  $1,500,  one  falling  due  on  fhe  1st  December  and  the  other  on 
the  9th  December,  1923,  and  the  bank  held  various  accepted  drafts 
of  the  face  value  of  $3,595.53.  Thereafter  the  bank  collected  in 
respect  of  the  drafts  an  amount  sufficient  to  discharge  Stevenson’s 
indebtedness  in  respect  of  the  notes  and  to  leave  a balance  of 
$127.39.  This  balance,  together  with  some  unpaid  drafts,  was 
turned  over  by  the  bank  to  the  plaintiff  Goodman  as  the  authorised 
trustee  of  Stevenson’s  estate. 

At  the  time  of  the  assignment  Stevenson  was  indebted  to  the 
Crown  for  the  sales  tax  upon  sales  made  by  him  in  April  and  the 
later  months  of  1923.  This  indebtedness  is  said  to  have  amounted 
to  $1,2'23.19,  but  it  was  agreed  at  the  trial  that  the  defendant  might 
have  a reference  to  ascertain  the  amount  if  it  became  necessary  to 
ascertain  it  precisely. 

The  sum  realised  by  the  trustee  out  of  the  estate,  including 
the  sum  received  from  the  defendants  and  the  amount  of  the  unpaid 
drafts,  is  insufficient,  after  provision  is  made  for  the  fees  and  ex- 
penses of  the  trustee,  to  satisfy  the  liability  to  the  Crown  in  respect 
of  the  sales  tax;  and  the  plaintiffs  contend  that  the  bills  of  exchange 
held  by  the  bank  at  the  time  of  the  assignment  were  assets  of 
Stevenson  within  the  meaning  of  the  statute,  and  that  the  Crown 
was  entitled  to  payment  in  priority  to  the  bank  out  of  the  proceeds 
realised  by  the  bank. 

The  Act  does  not  say  that  if  a person  comes  under  liability  to 
the  Crown  for  a sales  tax  the  Crown  shall  have  a charge  upon  all 
property,  real  and  personal,  owned  by  him  at  the  time  when  the 
tax  becomes  payable,  which  charge  shall  be  enforceable  against  the 
property,  notwithstanding  any  change  in  ownership,  and  whether 
the  person  in  whose  hands  the  property  happens  to  be  at  the  time 
when  the  charge  is  sought  to  be  enforced  had  or  had  not  notice  of 
the  existence  of  the  indebtedness  to  the  Crown.  What  the  section 
seems  to  provide  for  is  a case  in  which  distribution  is  being  made 
of  the  assets  of  a person  who  is  indebted  to  the  Crown  for  a sales 
tax;  and  what  it  says,  as  I read  it,  is  that  the  Crown’s  claim  shall 
be  a charge  upon  such  assets,  ranking  next  after  the  judicial  costs, 
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fees,  and  lawful  expenses  of  any  public  officer  charged  with  the 
distribution  and  before  all  other  claims  upon  such  assets,  notwith- 
standing any  priority  that  the  Bank  Act  or  the  Bankruptcy  Act  or 
any  other  statute  or  law  may  purport  to  give  to  such  other  claims 
or  any  of  them.  Section  88  of  the  Bank  Act  (13  & 14  Geo.  V. 
ch.  32)  gives  certain  rights  to  a bank  which  lends  money  to  certain 
persons  upon  the  security  of  certain  classes  of  property,  and  sec. 
52  of  the  Bankruptcy  Act  (9  & 10  Geo.  V.  ch.  36)  gives  to  the 
landlord  of  the  bankrupt  a certain  priority  in  the  distribution  of 
the  latter’s  property.  These  rights  and  priorities,  I suppose — 
but  it  is  not  necessary  to  decide  it  in  this  case — are  postponed  to 
the  claim  of  the  Crown  in  respect  of  the  sales  tax,  as  are  any  other 
claims  against  the  assets  to  which  any  other  statute  or  law  seems 
to  give  priority;  but  it  is  only  claims  upon  the  assets  available  for 
distribution  that  are  affected  by  sec.  17 — nothing  is  said  about  the 
rights  of  persons  who  at  the  time  of  an  assignment  in  bankruptcy 
are  the  owners  of  property  formerly  owned  by  the  bankrupt. 

In  the  case  in  hand,  Stevenson,  at  the  time  of  the  assignment, 
was  not  the  owner  of  any  of  the  bills  of  exchange  in  question.  He 
had  a right  to  call  upon  the  bank  to  account  for  any  money  which 
the  bank  might  collect  in  respect  of  the  bills  in  excess  of  the  amount 
of  his  indebtedness  to  the  bank,  and  the  right  to  have  transferred 
to  him  any  of  the  bills  that  might  remain  unpaid  after  his  indebted- 
ness to  the  bank  was  discharged ; and  that  right  passed  to  the  plain- 
tiff Goodman  as  an  asset  to  be  realised,  and  it  has  been  realised, 
and  in  the  distribution  of  the  proceeds  the  Crown’s  priority  has 
been  recognised.  But  that  was  the  extent  of  his  rights,  and  neither 
the  bills  of  exchange  nor  the  moneys  collected  by  the  bank  were  an 
asset  ” of  Stevenson  upon  which  the  bank  was  asserting  a claim 
— there  were  no  conflicting  claims  of  the  Crown  and  of  the  bank; 
the  question  of  the  order  in  which  claims  are  to  rank  does  not  arise, 
and  the  statute  has  no  application. 

It  is  my  opinion  that  for  the  reason  just  stated  the  action  fails. 
But,  even  if  my  reading  of  the  statute  is  incorrect — if  sec.  17 
created  a charge  in  favour  of  the  Crown  upon  all  property  owned 
by  Stevenson  at  the  time  when  his  liability  to  the  Crown  arose  and 
upon  all  property  acquired  by  him  while  such  liability  continued, 
and  if  that  charge  can  be  enforced  against  all  that  property  no 
matter  who  owned  it  at  the  time  of  the  commencement  of  the 
bankrupfcc}^ — I am  still  of  opinion  that  the  action  fails,  for  the 
reason  that  the  bank  did  not  come  into  possession  of  any  of  the 
property  charged. 

Presumably  the  persons  upon  whoip  the  bills  were  drawn  were 
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indebted  to  Stevenson  — otherwise  they  would  not  have  accepted 
the  bills — but  they  had  no  property  of  Stevenson’s,  and  Stevenson 
did  not,  by  drawing  upon  them,  transfer  any  property  to  the  bank ; 
indeed,  even  if  their  obligation  to  Stevenson  was  property,  or  an 
“ asset  ” of  his,  he  did  not  by  drawing  upon  them  assign  that 
property  or  asset  to  the  bank:  the  Bills  of  Exchange  Act,  R.S.C. 
1906,  ch.  119,  sec.  121.  When  Stevenson  delivered  the  unaccepted 
bills  to  the  bank  he  engaged  that  on  due  presentment  they  should 
be  accepted  and  paid  and  that  if  they  were  dishonoured  he  would 
compensate  the  bank  (the  Bills  of  Exchange  Act,  sec.  130),  but 
that  is  all  that  he  did.  The  bank  then  presented  the  bills  for 
acceptance,  and  when  the  acceptances  had  been  procured  the  bank 
had  a right  to  compel  the  acceptors  to  pay,  not  because  the  bank 
had  acquired  title  to  anything  of  Stevenson’s  but  because  the  accep- 
tors had  agreed  with  the  bank  that  they  would  pay;  and  when  the 
acceptors  paid  they  paid  their  own  money,  not  Stevenson’s.  It  is 
true  that  as  between  Stevenson  and  the  acceptors  of  the  bills  the 
payment  to  the  bank  discharged  the  former  obligation  of  the  accep- 
tors to  Stevenson,  and  in  that  sense  Stevenson’s  assets  ” available 
for  the  payment  of  his  debts  other  than  his  debt  to  the  bank  were 
diminished,  but  still  it  does  not  seem  to  me  that  the  bank  had 
gained  possession  of  what  had  been  Stevenson’s. 

If  it  could  be  said  that  by  the  transaction  the  bank  had  got 
possession  of  some  assets  of  Stevenson’s  upon  which  the  statute  had 
created  a charge  in  favour  of  the  Crown,  the  reason  for  the  state- 
ment would  have  to  be  that  the  .obligation  of  the  drawees  of  the 
bills  had  been  assets  of  Stevenson  so  charged;  and  it  would  follow 
that,  because  of  the  statute,  after  Stevenson’s  indebtedness  to  the 
Crown  arose  no  debtor  to  Stevenson  was  in  a position  to  obtain  a 
discharge  by  paying  Stevenson,  or,  in  other  words,  that  one  who  is 
indebted  to  a person  who  owes  money  to  the  Crown  for  sales  taxes 
is  not  safe  in  paying  his  creditor  without  first  obtaining  a dis- 
charge from  the  Crown.  The  legislature  can  hardly  have  intended 
such  a result ; nor  can  it  have  intended  that  if  one  lends  money  to 
a person  who  at  the  time  is  not  indebted  to  the  Crown  for  sales 
taxes,  and  takes  from  the  borrower  security  such  as  is  in  question 
here,  the  value  of  the  security  shall  be  destroyed  by  the  borrower’s 
afterwards  becoming  indebted  for  sales  taxes.  But  the  Act  does 
not  distinguish  claims  upon  the  “ assets  ” of  a debtor  to  the  Cro'wn 
which  arise  before  the  liability  to  the  Crown  from  claims  which 
arise  after  such  liability;  and,  if  the  words  mean  that  as  Soon  as 
the  debt  to  the  Crown  arises  all  the  debtor’s  assets  become  charged, 
and  if  a person’s  claims  against  his  debtors  or  his  drafts  on  his 
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debtors  lodged  with  one  who  has  advanced  money  to  him,  are 
“ assets  within  the  meaning  of  the  section,  the  statute  has  both 
the  effects  mentioned — if  such  person  becomes  indebted  to  the 
Crown  for  sales  taxes  his  debtors  are  not  discharged  by  paying  him 
(whether  or  not  they  know  of  the  claim  of  the  Crown)  and  the 
security  of  the  person  who  lent  money  to  him  is  diminished  by 
the  amount  of  the  Crown^s  claim. 

In  Re  Adams  Shoe  Co.  Ltd.  (1923),  54  O.L.R.  625,  62'7', 
Fisher,  J.,  expressed  the  opinion  that  if,  prior  to  the  time  the 
taxes  were  due  to  the  Crown,  the  assets  of  the  debtor  had  been 
charged  with  a legal  mortgage,  lien,  or  other  encumbrance,  then 
the  trustee’s  right  to  his  expenses,  etc.,  and  the  Crown’s  right  to 
the  taxes,  shall  only  be  payable  in  the  manner  specified  in  sec.  17, 
out  of  the  equity  of  redemption  belonging  to  the  debtor,”  but  it 
may  be  that  he  was  speaking  only  of  a mortgage  or  other  incum- 
brance created  before  sec.  17  came  into  force,  and  that  his  language 
is  not  to  be  taken  to  mean  that  he  finds  in  the  section  itself  any 
words  sufficient,  in  the  case  of  a charge  created  after  the  section 
came  into  force,  to  justify  the  drawing  of  a distinction  between 
claims  on  the  assets  of  a debtor  to  the  Crown  created  before  the 
taxes  accrued  and  claims  arising  after  such  taxes  accrued.  As  I 
have  said,  I cannot  find  any  such  words,  and  I think  that  if  the 
section  creates  a charge  upon  the  things  that  are  here  in  question 
it  creates  it  not  only  in  respect  of  taxes  due  at  the  time  when 
Stevenson  delivered  the  drafts  to  the  bank,  but  also  in  respect  of 
taxes  that  become  payable  afterwards.  If  its  effect  is  to  create  a 
charge  upon  such  things  as  are  here  in  question,  and  in  the  case 
of  the  bills  of  exchange  to  create  it  in  respect  of  taxes  that  were 
not  payable  at  the  time  when  the  bills  were  drawn,  it  has  imposed 
a considerable  obstacle  to  the  carrying  on  of  business  in  the  manner 
that  has  been  usual.  That,  of  course,  is  no  reason  for  giving  any 
strained  or  unnatural  meaning  to  the  words  of  the  section ; and  if 
the  section,  fairly  read,  means  what  has  been  stated  it  must  be 
applied  no  matter  what  inconvenience  results.  It  is,  however,  a 
reason  for  reading  the  words"  carefully  in  order  to  see  whether  they 
have  such  a meaning.  In  my  opinion,  they  have  not.  Assets  ” 
is  a word  that  has  different  meanings  in  different  connections, 
many  of  which  are  stated  in  Corpus  Juris,  vol.  5,  pp.  823  et  seq.; 
but  I do  not  find  anything  that  seems  to  compel  one  to  say  that,  as 
used  in  this  section,  the  word  means  “ all  the  property  and  rights 
ot  whatsoever  kind  that  such  person,  firm  or  corporation  has  at  the 
time  when  the  liability  to  the  Crovm  arises,”  and  I do  not  think 
that  a fair  reading  of  the  section  requires  one  to  say  that  Steven- 


323 


Rose,  J. 

1924. 

Goodman 

AND 

Attokney- 

General 

FOE 

Canada 

V. 

Bank  of 
Toronto. 


324 


ONTARIO  LAW  REPORTS. 


[vOL. 


Rose,  J. 
1924. 


Goodman 

AND 

Attorney- 

General 

FOR 

Canada 

V. 

B ank  of 
Toronto. 


son’s  unaccepted  drafts  upon  persons  who  were  indebted  to  him, 
or  the  drafts  after  the  bank  had  procured  the  drawees  to  accept 
them,  or  the  money  received  by  the  bank  from  the  acceptors,  were 
assets  of  Stevenson’s,  or  that  the  bank  in  applying  the  proceeds  of 
the  drafts  to  wipe  out  Stevenson’s  liability  on  his  notes  asserted  any 
claim  against  his  assets.  I think,  as  I have  already  said,  that  the 
bank  simply  dealt  with  its  own  property,  not  Stevenson’s,  in  the 
way  in  which  it  was  entitled  to  deal  with  it.  Therefore,  I think 
that  for  this  reason  also  the  action  fails. 


Action  dismissed  with  costs. 
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[APPELLATE  DIVISION.] 

Eex  V.  Scott  and  Williamson. 

Criminal  Laio — Procedure  — Appeal  — Certificate  of  ''Trial  Court'' — 

Necessity  for  Stating  Grounds  of  Appeal  — Criminal  Code,  sec. 

IQlSil)  (&)  {13  d 14  Geo.  y.  cJi.  41.  sec.  9). 

A certificate  of  the  “ trial  court,”  purporting  to  be  given  pursuant  to 
sec.  1013(1)  (&)  of  the  Criminal  Code,  as  enacted  by  13  & 14  G-eo.  V. 
ch.  41,  sec.  9,  stated  generally  that  the  case  was  a fit  one  for  appeal:  — 
Held,  that  this  was  not  such  a certificate  as  the  statute  contemplated. 
When  leave  is  given  by  the  Court  or  a certificate  is  obtained  from  the 
“ trial  court,”  the  grounds  should  be  separately  and  carefully  set  out, 
so  that,  in  the  interest  of  public  justice  and  of  the  convicted  person, 
there  may  be  no  confusion  or  disadvantage  when  the  appeal  comes 
on  to  be  heard. 

The  .prisoners  launched  an  appeal  from  a conviction  by  a County 
Court  Judge,  upon  a certificate  of  the  Judge  purporting  to  be  given 
pursuant  to  sec.  1013  of  the  Criminal  .Code,  as  enacted  by  the 
amending  Act  of  1923,  13  & 14  Geo.  Y.  ch.  41,  sec.  9."^ 

November  26.  The  appeal  came  on  for  hearing  before 
Mulock,  C.J.O.,  Magee,  Hodgins,  Feeguson,  and  Smith,  JJ.A. 

The  Court  raised  the  question  whether  the  certificate  was 
such  as  the  statute  contemplated. 

H.  J.  Scott,  K.C.,  and  R.  L.  Brackm,  K.C.,  for  the  prisoners, 
argued  that  under  a certificate  given  by  the  County  Court  Judge, 
upon  which  the  appeal  was  based,  the  whole  case  was  open  both  as 
to  law  and  facts,  for  the  consideration  of  the  appellate  court,  under 
the  provisions  of  sec.  1013  of  the  Criminal  Code.  If  the  certificate 
was  insufficient,  it  could  be  amended. 

G.  A.  Urquhari  and  F.  P.  Brenna^n^  for  the  Crown,  contended 
that  the  Judge  should  set  out  the  grounds  of  appeal  in  his  certifi- 
cate, so  that  the  Crown  might  know  what  it  had  to  meet. 

December  15.  Hodgins,  J.A.  (by  direction  of  the  Chief  Jus- 
tice), read  the  judgment  of  the  Court: — The  prisoners  seek  to 
appeal  from  their  conviction  to  this  Court,  upon  a certificate  of  the 
trial  courV^  pursuant  to  sec.  1013  (1)  (5)  of  the  Criminal  Code, 

*1013.  (1)  A person  convicted  on  indictment  may  appeal  to  the 
court  of  appeal  against  his  conviction — 

(a)  on  any  ground  of  appeal  which  involves  a question  of  law 
alone;  and 

(&)  with  leave  of  the  court  of  appeal,  or  upon  the  certificate  of 
’the  trial  court  that  it  is  a fit  case  for  appeal,  on  any  ground  of  appeal 
which  involves  a question  of  fact  alone  or  a question  of  mixed  law 
and  fact;  and 

(c)  with  leave  of  the  court  of  appeal,  on  any  other  ground  which 
appears  to  the  court  of  appeal  to  be  a sufficient  ground  of  appeal. 
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as  enacted  by  13  & 14  Geo.  V.  ch.  41,  sec.  9.  The  certificate  states 
generally  that  this  is  a fit  case  for  appeal. 

The  point  was  raised  by  the  Court  whether  this  was  such  a cer- 
tificate as  the  statute  contemplates. 

Section  1013  is  intended  to  regulate  all  appeals  from  convictions 
on  indictments.  Its  language  must  be  carefully- scrutinised.  An 
appeal  may  be  taken  on  any  ground  which  involves  what  is  de- 
scribed in  the  section  as  a question  of  law/^  or  (by  leave)  of 
fact  or  of  mixed  law  and  fact,^^  or  on  any  other  ground,^  if  a 
sufficient  one  in  the  opinion  of  the  Court  of  appeal. 

Each  ground  must  therefore  involve  such  a question  as  is  de- 
scribed above,  unless  it  be  some  ^ffither  ground^^  (no  doubt,  of  prac- 
tice or  procedure  or  of  natural  justice)  which  appears  sufficient  to 
the  Court  of  appeal. 

No  general  review  of  all  the  facts  and  law  which  resulted  in  the 
conviction  is  contemplated  in  these  provisions. 

If  a comprehensive  and  far-reaching  appeal  on  or  including  the 
facts  was  intended,  sec.  1021  would  not  have  been  repealed..  If  the 
appeal  itself  is  limited  so  that  it  is  not  competent  to  the  convicted 
person  to  appeal,  unless  one  or  more  of  these  grounds  exist,  leave  to 
take  that  appeal  ought  not  to  be  granted  on  any  less  guarded  basis. 

I am  unable  to  understand  how  a convicted  person  has  an 
established  right  to  appeal,  by  leave  of  the  Court  or  otherwise,  un- 
less one  or  more  of  these  grounds  appear.  Nor  can  I see  how  the 
Court  can  grant  leave,  or  the  County  Court  Judge  can  certify, 
except  after  examining  and  deciding  that  such  grounds  as  are 
brought  forward  are  what  the  statute  requires. 

If  I am  right  in  this,  tiien  the  only  alternative  to  a certificate 
that  certain  named  grounds  exist  which,  under  the  Criminal  Code, 
make  the  case  a fit  one  for  appeal^  is  a certificate  that  merely  states 
a conclusion,  which,  so  far  as  the  Court  hearing  the  appeal  is 
informed,  may  mean  that  the  case  is  so  doubtful  on  the  facts  or  so 
complicated  or  so  unsatisfactory  that  it  is  a fit  case  for  review  by 
the  Court  of  appeal.  Again,  such  a general  certificate,  which  may 
be  granted  after  hearing  only  one  ground,  leaves  it  open  to  the  con- 
victed person  to  raise  any  question  he  pleases  on  the  appeal,  so  that 
the  Court  of  appeal  will  be  compelled  to  go  over  these  questions  of 
fact,  or  mixed  law  and  fact,  in  order  to  see  that  the  appeal  is  kept 
within  the  statutory  requirements,  or,  in  other  words,  to  decide  the 
point  which  the  County  Court  Judge  is  supposed  to  cover  in  his 
certificate.  This  is  an  anomalous  position,  and  one  not,  in  my  judg- 
ment, within  the  intent  of  the  statute,  as  such  a certificate  would  be 
of  no  practical  use.  and  might  as  well  not  exist. 
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The  Pules  adopted  on  the  12th  October,  1923,*  to  govern  these 
appeals  indicate  the  view  of  the  Judges  as  to  what  is  required  where 
leave  is  sought.  Section  4 is  as  follows : — 

“ 4.  The  notice  of  appeal  or  of  application  for  leave  to  appeal 
shall  set  out  the  grounds  to  be  argued,  and  may  be  in  accordance 
with  Form  1 in  the  schedule  hereto.^’ 

The  form  is  given  in  these  words : — 

^‘1  hereby  give  you  notice  that  I desire  to  appeal  (or  apply  for 
leave  to  appeal,  as  the  case  may  be)  to  the  Court  of  Appeal  against 
my  conviction  (or  against  my  sentence)  on  the  grounds  following: 
(Set  out  grounds  of  appeal  fully).’^ 

My  conclusion  is  that,  when  leave  is  given  by  the  Court  or  a cer- 
tificate is  obtained  from  the  County  Court  Judge,  the  grounds 
should  be  separately  and  carefully  set  out,  so  that,  in  the  interest 
of  public  justice  and  of  the  convicted  person,  there  may  be  no  con- 
fusion or  disadvantage  when  the  appeal  comes  on  to  be  heard. 

No  order  made. 


[RIDDELL,  J.] 

Okpen  V.  Attokney-Ceneeal  eor  Ontario.  1924. 

Crown — Refusal  of  Lieutenant-Governor,  on  Advice  of  Attorney-General,  Dec.  17. 

to  Grant  Fiat  for  Petition  of  Right  — Provincial  Legislation  in 
Respect  of  Taxation  on  Betting  at  Race-courses — Question  as  to 
Validity  of.  Raised  tty  Petition — Action  against  Attorney-General 
for  Declaration  that  Advice  Given  Illegal  and  Unconstitutional] — ISfo 
Reasonat)le  Cause  of  Action  Disclosed — Judicature  Act,  sec.  16(f)  — 

— Rule  121^ — Writ  of  Summons  and  Statement  of  Claim  Set  aside — 
Constitutional  Duty  of  Attorney-General — Powers  of  Court — ''Con- 
stitutionaV’  — ‘‘UnconstitutionaV’  — Description  of  Defendant  hy 
Name  of  Office — Alleged  Wrong  Committed  hy  Individual  Filling 
Provincial  Executive  Office. 

In  our  system  of  responsible  government  the  duty  of  the  advisers  of 
the  Lieutenant-Governor  is  to  exercise  their  best  judgment  in  all 
matters  of  State;  and,  in  the  exercise  of  that  duty,  they  are  not 
subject  in  any  wise  to  the  supervision  or  interference  of  the  Courts 
or  of  any  other  power  except  the  representatives  of  the  people  in  the 
Legislative  Assembly. 

The  plaintiffs,  desiring  to  test  the  validity  of  the  legislation  of  the 
Province  of  Ontario  in  respect  of  taxation  on  betting  at  horse-races, 
etc.,  addressed  a petition  of  right  to  his  Majesty,  and,  pursuant  to 
Rule  739,  left  it  with  the  Provincial  Secretary  in  order  that  the 
Lieutenant-Governor,  if  he  thought  fit,  might  grant  his  fiat  that  right 
be  done.  The  plaintiffs  were  notified  that  the  Lieutenant-Governor, 
on  the  advice  of  his  Attorney-General,  had  decided  that  he  would  not 
give  his  fiat.  The  plaintiffs  thereupon  brought  this  action  for  a declar- 
ation that,  upon  the  facts  disclosed  in  the  petition,  it  was  incumbent 
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upon  the  defendant,  the  Attorney-General  for  the  Province,  sued  in 
the  name  of  his  office,  in  the  exercise  of  the  powers  vested  in  him  as 
Attorney-General,  to  advise  the  Lieutenant-Governor  to  grant  a fiat, 
and  that  the  advice  given  by  the  defendant  was  unconstitutional 
and  illegal:  — 

Held,  that  the  action  did  not  lie,  and  the  writ  of  summons  and  state- 
ment of  claim  were  set  aside  as  disclosing  no  reasonable  cause  of 
action. 

The  description  of  the  defendant  by  the  name  of  his  office  was  improper 
— the  alleged  wrong  was  the  act  of  the  individual  filling  the  office. 
The  power  left  the  Court  by  the  Ontario  Judicature  Act,  sec.  16(/), 
and  asserted  by  Rule  124,  of  staying  or  dismissing  any  action  which 
is  plainly  frivolous  or  vexatious  or  which  discloses  no  reasonable 
cause  of  action,  is  simply  that  inherently  possessed  by  the  Court  to 
prevent  abuse  of  its  process.  The  power  should  be  sparingly  exer- 
cised and  only  in  a plain  case. 

Semhle,  that,  in  some  circumstances  and  under  some  legislation,  such 
an  action  as  this  would  lie. 

No  subject  has,  eso  deHto  jiistitiw.  the  right  to  a fiat  for  a petition  of 

right. 

Remarks  on  the  constitutional  duty  of  the  Attorney-General  and  the 
meaning  of  the  words  “ constitutional  ” and  “ unconstitutional  ” as 
used  in  this  Province  and  elsewhere. 

Review  of  the  authorities.  - 

Motion  by  the  defendant  for  an  order  striking  out  the  writ  of 
summons  and  statement  of  claim,  on  the  ground  that  no  reason- 
able cause  of  action  was  disclosed  thereby,  and  that  the  action  was 
frivolous  and  vexatious,  and  also  on  the  grounds  that  the  action 
was  not  maintainable  against  the  Attorney-General  and  that  the 
plaintiffs  had  no  status  to  maintain  the  action. 

December  13.  The  motion  was  heard  by  Eiddell,  J.,  in  the 
Weekly  Court,  Toronto. 

IT.  N.  Tilley,  K.C.,  and  J.  R.  L.  Starr,  K.C.,  for  the  defendant. 

H.  J.  Scott,  K.C.,  for  the  plaintiffs. 

December  17.  Eiddell^  J. : — The  plaintiffs,  desiring  to  test 
the  validity  of  the  legislation  of  the  Province  of  Ontario  in  respect 
of  taxation  on  betting  at  horse-races,  etc.,  addressed  a petition  of 
right  to  his  Majesty,  and,  pursuant  to  the  Eule  of  Court  739,  left 
it,  in  May,  1923,  with  the  Provincial  Secretary  for  his  considera- 
tion and  in  order  that  the  Lieutenant-Governor,  if  he  thought  fit, 
might  grant  his  fiat  that  right  be  done. 

The  suppliants  were  notified  that  the  Attorney-General  would 
not  advise  his  Honour  the  Lieutenant-Governor  to  grant  his  fiat 
unless  a new  petition  of  right  were  presented  by  one  of  the  plain- 
tiffs seeking  less  extensive  relief.  After  the  election  of  1923,  a 
]iew  Administration  being  imminent,  the  Attorney-General  noti- 
fied the  plaintiffs  that  he  would  leave  the  matter  in  the  hands  of 
his  successor.  After  the  new  Administration  took  office,  the  plain- 
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tiffs  were  notiffed  that  His  Honour,  on  the  advice  of  his  Attorney- 
General,  decided  that  he  would  not  give  his  fiat.” 

Thereupon  this  action  was  brought  by  Orpen,  the  lessee  of  wag- 
ering privileges  of  the  Metropolitan  Pacing  Association,  and  Daniel- 
son, one  of  the  winners  of  money  on  the  races  of  that  Association. 

The  defendant  is  The  Attorney-General  for  the  Province  of 
Ontario.^^  Upon  my  remarking  on  the  impropriety  of  this  descrip- 
tion of  the  defendant  by  his  office,  it  was  agreed  that  the  technical 
error  might  be  corrected  and  the  name  inserted — it  is  obvious  that 
the  alleged  wrong  complained  of  was  the  act  of  the  single  individual, 
not  the  office  or  the  people. 

The  writ  is  endorsed  for  : — 

( 1 ) A declaration  that,  upon  the  facts  disclosed  in  a certain 
petition  of  right  addressed  by  the  plaintiff’s  to  his  Most  Excellent 
Majesty  the  King,  and  duly  presented  pursuant  to  the  Consolidated 
Pules  of  Practice  of  this  honourable  Court,  it  was  incumbent  upon 
the  defendant,  in  the  exercise  of  the  powers  vested  in  him  as 
Attorney-General,  to  advise  the  Honourable  the  Lieutenant-Gov- 
ernor of  the  Province  of  Ontario  to  grant  a fiat  ‘^Cthat  right  be 
done  in  respect  of  the  matters  alleged  in  the  said  petition  of 
right,  and  that  the  advice  given  by  the  defendant  to  the  said  the 
Honourable  the  Lieutenant-Governor  on  the  13th  Kovember,  1923, 
refusing  to  authorise  the  endorsement  of  the  said  petition  with  such 
a fiat,  is  unconstitutional  and  illegal. 

(2)  Such  further  or  other  declaration  as  to  this  honourable 
Court  shall  seem  just. 

(3)  Their  costs  of  this  action. 

(4)  Such  further  and  other  relief  as  the  nature  of  the  case 
may  require. 

The  statement  of  claim  sets  out  the  presentation  of  the  peti- 
tion, the  petition  being  given  in  full,  the  action  of  the  former 
Attorney-General,  and  the  refusal  by  his  Honour,  on  the  advice 
of  the  present  Attorney-General,  the  defendant.  It  then  pro- 
ceeds : — 

8.  The  petition  of  riglit  raises  grave  questions  for  the  con- 
sideration of  this  honourable  Court.  The  amount  involved  is  in- 
creasing at  the  rate  of  over  $400,000  a year,  and  at  the  date  hereof 
amounts  to  approximately  $1,000,000.  The  advice  given  by  the 
defendant  to  his  Honour  the  Lieutenant-Governor  of  the  Pro- 
vince of  Ontario,  as  specified  in  the  said  letter  of  the  13th  Novem- 
ber, 1923,  was  unconstitutional,  capricious,  and  in  violation  of 
the  rights  of  the  plaintiffs,  and  by  reason  tliereof  the  plaintifl's 
are  injured  and  de])rived  of  their  rigid,  to  have  their  claims  ad- 
judicated upon  by  this  honourable  'Court,  and  the  Province  of 
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Ohtario  is  enabled  wrongfully  to  retain  large  sums  of  money  to 
which  the  plaintiffs  claim  to  be  entitled. 

9.  The  plaintiffs  will  contend  at  the  trial  of  this  action,  in 
point  of  law,  that  his  Majesty  the  King  is  the  fountain  of  honour 
and  head  of  justice  and  equity,  and  that  it  would  derogate  from  the 
King’s  honour  to  imagine  that  what  is  equity  against  a common 
person  should  not  be  equity  against  him. 

10.  The  plaintiffs  will  further  contend,  in  point  of  law,  that 
a responsible  Minister  cannot  refuse  to  authorise  the  endorsement 
^ Let  right  be  done  ’ in  any  case  where  a plausible  claim  is  made 
out. 

^^11.  The  plaintiffs  will  further  contend,  in  point  of  law,  that 
a responsible  Minister  cannot  capriciously  refuse  to  put  into  due 
course  of  investigation  any  proper  questinn  raised  on  a petition 
of  right. 

‘‘12.  The  plaintiffs  will  further  contend,  in  point  of  law,  that 
it  has  been  the  practice  for  centuries  for  officers  of  the  Crown  to 
throw  no  difficulty  in  the  way  of  proceedings  for  the  purpose  of 
bringing  matters  before  a court  of  justice  when  any  real  point  of 
difficulty  that  requires  judicial  decision  has  arisen. 

^^13.  The  plaintiffs  will  further  contend,  in  point  of  law,  that 
his  Majesty’s  Courts  of  Justice  are  the  only  defence  of  the  liberty 
of  the  subject  against  departmental  aggression. 

14.  The  plaintiffs  will  further  contend,  in  point  of  law,  that 
the  fiat  of  the  Crown  is  granted  as  a matter  of  invariable  grace 
whenever  there  is  a shadow  of  a claim,  and  it  is  the  constitutional 
duty  of  the  defendant  not  to  advise  a refusal  of  a fiat  unless  the 
claini  is  frivolous. 

^^15.  The  plaintiffs  will  further  contend,  in  point  of  law,  that 
it  is  the  duty  of  the  defendant  to  abide  by  and  obey  the  law  and 
in  cases  of  doubt  to  ascertain  the  law  in  order  to  obey  it  and  not 
to  disregard  it.” 

The  prayer  is  as  follows : — 

(a)  A declaration  that  the  advice  given  by  the  defendant  to 
his  Honour  the  Lieutenant-Governor  of  the  Province  of  Ontario, 
as  specified  in  the  said  letter  of  the  13th  November,  1923,  was  un- 
constitutional and  illegal,  in  that,  upon  the  facts  disclosed,  in  the 
said  petition  of  right,  it  was  incumbent  upon  the  defendant,  in  the 
exercise  of  the  power  vested  in  him  as  Attorney-General,  to  advise 
the  said  the  Honourable  the  Lieutenant-Governor  to  grant  his  fiat 
“ that  right  be  done  ” in  respect  of  the  matters  alleged  in  the  said 
petition  for  the  purpose  of  enabling  the  plaintiffs  to  have  their 
claim  duly  adjudicated  upon  in  his  Majesty’s  Courts  of  Law. 
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(h)  Alternatively,  such  further  or  other  declaration  as  to  this 
honourable  Court  shall  appear  just. 

(c)  Their  costs  of  this  action. 

[d)  Such  further  or  other  relief  as  the  nature  of  the  case  may 
require. 

A motion  is  made  by  the  defendant  for  an  order  striking  out 
tlie  writ  of  summons  in  this  action  and  the  statement  of  claim 
served  therewith,  on  the  ground  that  no  reasonable  cause  of  action 
is  disclosed  and  that  the  action  is  frivolous  and  vexatious,  and  also 
on  the  ground  that  the  action  is  not  maintainable  against  the 
Attorney- General,  and  that  the  plaintiffs  have  no  status  to  maintain, 
the  action,  and  in  the  alternative  for  an  order  extending  the  time 
for  entering  an  appearance  to  the  said  writ,  and  for  such  further 
and  other  order  as  to  the  Court  may  seern  fit.^^ 

Upon  the  hearing  the  plaintiffs  obtained  leave  (without  objec- 
tion) to  make  an  amendment  to  the  prayer  of  the  statement  of 
claim,  as  follows:  to  claim  a declaration  that  the  enactments  of  the 
Province  of  Ontario  imposing  the  tax  of  5 per  cent,  upon  racing 
companies,  clubs  and  associations,  in  the  Province  of  Ontario,  and 
upon  the  plaintiffs  as  specified  in  the  said  petition,  are  ultra  vires 
of  the  Legislature  of  the  said  Province. 

I think  that  such  an  amendment  is  not  necessary,  and  that  any 
relief  to  be  granted  under  it  might  well  be  granted  under  the  ori- 
ginal prayer — but  it  may  be  well  to  particularise,  and  consequently 
the  amendment  was  allowed  to  be  made. 

There  can  be  no  doubt  of  the  very  serious  position  in  which  the 
refusal  fo  grant  a fiat  for  their  petition  of  right  places  the  plain- 
tiffs. In  a reported  case.  Colonel  Mitchell  presented  a petition  of 
right,  but  the  fat  was  refused — he  thereupon  moved  that  it  might 
be  set  down  for  trial  as  though  the  fiat  had  been  affixed  thereto. 
A Divisional  Court  (Pollock,  B.,  and  Bruce,  J.),  expressing  a 
strong  desire  to  help  him,  nevertheless  was  forced  to  hold  that  no 
power  existed  to  allow  that  to  be  done.  This  decision  was  affirmed 
by  the  Court  of  Appeal,  Lord  Esher,  M.E.,  Kay  and  A.  L.  Smith, 
L.J.J.,  holding  that,  “^^no  matter  for  what  reason  the  fiat  had  not 
been  obtained,  the  Court  had  no  jurisdiction  to  set  down  the  peti- 
tion of  right  without  the  fiat  of  her  Majesty  being  first  obtained:’^ 
In  re  Mitchell’s  Petition  of  Bight  (1896),  12  Times  L.E.  324,  458. 

I approach  this  case  with  the  same  inclination  as  these  learned 
Judges  if  it  is  legally  possible  to  assist  these  plaintiffs  in  their 
attempt  to  ascertain  and  vindicate  their  rights.  There  is  no  reason 
except  the  historical  one  for  ])laciug  actions  against  the  Crown  on 
any  basis  different  from  those  against  the  subject.  But  of  course 
I am  not  to  make  the  law  but  to  declare  it — non  dare  sed  dice  re. 
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The  power  left  in  the  Court  by  the  Ontario  Judicature  Act,  sec. 
16  (/),  and  asserted  by  Rule  124,  of  staying  or  dismissing  any 
action  which  is  plainly  frivolous  or  vexatious  or  which  discloses  no 
reasonable  cause  of  action,  is  simply  that  inherently  possessed  by 
the  Court  to  prevent  abuse  of  its  process.  Lord  Watson,  giving  the 
Judgment  in  the  Privy  Council  case  of  Haggard  v^  Pelicier  FrHes, 
[1892]  A.C.  61,  at  pp.  67,  68,  says: — 

Their  Lordships  hold  it  to  be  settled  that  a Court  of  compe- 
tent jurisdiction  has  inherent  power  to  prevent  abuse  of  its  process, 
by  staying  or  dismissing,  without  proof,  actions  which  it  holds  to 
be  vexatious.  In  Metropolitan  Bank  v.  Pooley  (1885),  10  App. 
Cas.  210,  214,  the  Lord  Chancellor  (the  Earl  of  Selborne),  speak- 
ing with  reference  to  the  dismissal  of  an  action  on  that  ground, 
said  that  ^ the  power  seemed  to  be  inherent  in  the  jurisdiction  of 
every  court  of  justice  to  protect  itself  from  the  abuse  of  its  own  pro- 
cedure.^ The  same  principle  was  again  laid  down  by  the  House  of 
Lords'  in  Laiorance  v.  Noweys]  (1890),  15  App.  Cas.  210.  In  that 
case  the  Appeal  Court  had  refused  to  allow  proof,  and  dismissed 
the  action,  and  Lord  Herschell  observed : It  cannot  be  doubted 

that  the  Court  has  an  inherent  jurisdiction  to  dismiss  an  action 
which  is  an  abuse  of  the  process  of  the  Court.  It  is  a jurisdiction 
which  ought  to  be  very  sparingly  exercised,  and  only  in  very  excep- 
tional cases.’  ” _ 

In  Chatterto7i  v.  Secretary  of  State  for  India,  [1895]  2 Q.B. 
189,  A.  L.  Smith,  L.J.,  at  p.  196,  speaks  of  the  inherent  jurisdic- 
tion of  the  Court  to  prevent  abuse  of  its  process.”  In  the  same 
case,  at  p.  190,  there  are  remarks  of  Lord  Esher,  M.R.,  as  to  the 
form  of  the  action,  in  that  it  seemed  to  be  brought,  as  in  the  present 
case,  against  the  Minister  in  his  official  capacity.” 

Many  such  expressions  of  opinion  are  to  be  found.  Some  of  the 
cases  are  referred  to  in  Holmested’s  Judicature  Act,  pp.  45,  46,  546. 
But,  although  the  power  is  inherent  and  is  certainly  not  diminished 
by  anything  in  statute  or  rule,  it  must  be  carefully  and  sparingly 
exercised.  As  is  said  by  Lindley,  L.J.,  in  Ketlaway  v.  Bury  (1892), 
66  L.T.  599,  at  p.  602:— 

That  is  a very  strong  power,  and  should  only  be  exercised  m 
cases  which  are  clear  and  beyond  all  doubt.  It  is  not  because  the 
statement  of  claim  is  demurrable  from  a pleader’s  point  of  view 
that  the  Court  is  justified  in  stamping  the  action  out.  It  must  not 
only  be  demurrable,  but  the  Court  must  see  that  the  plaintiff  has 
got  no  case  at  all,  either  as  disclosed  in  the  statement  of  claim,  or 
in  such  affidavits  as  he  may  file  with  a view  to  amendment.  If  the 
court  sees  upon  the  material  before  it,  that  the  cause  of  action  is 
vexatious  and  frivolous,  then,  and  then  only,  should  the  court  go 
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to  the  length  of  saying  that  the  action  ought  to  be  summarily 
stopped/^ 

Or  as  Ka}’,  L.J.,  sa}''s  in  the  same  case  (pp.  602,  603)  : — 
Before  the  court  will  summarily  dismiss  an  action  either  under 
the  rule  applicable  to  such  a case  as  being  frivolous  and  vexatious, 
or  under  the  inherent  jurisdiction  which  the  court  has  to  prevent 
its  process  being  abused,  it  will  very  cautiously  and  carefully  con- 
sider the  facts  of  the  case.  I do  not  desire  for  a moment  to  depart 
from  that  practice,  or  to  say  that  that  is  not  the  true  and  proper 
mode  of  administering  this  particular  power  which  the  court  has.^^ 

The  late  case  of  Electrical  Development  Co.  of  O'ntario  v.  Attor- 
7iey-General  for  Ontario,  [1919]  A.C.  687,  goes  on  the  same  prin- 
ciple— the  defendant  must  satisfy  the  Court  that  it  is  clear  that 
no  declaration  can  be  made  against  the  Attorney-General  under  the 
circumstances  of  this  case  (p.  695). 

The  question  then  is,  can  any  declaration  be  made  against  the 
Attorney-General  under  the  circumstances  set  out  in  this  action? 
I think  not — both  on  principle  and  on  authority. 

In  Irwin  v.  Grey  (186'2),  3 F.  & F.  635,  an  action  was  brought 
against  the^  Secretary  of  State  for  the  Home  Department  for  not 
submitting  to  her  Majesty  a petition  of  right. 

Under  some  circumstances  and  under  some  legislation  such  an 
action  would  undoubtedly  lie:  Fulton  v.  Norton,  [1908]  A.C.  451, 
under  an  Act  similar  to  our  Eule. 

In  the  h'lvin  case  the  Secretary  of  State  swore  that  he  had  sub- 
mitted the  petition  of  right  to  her  Majesty,  and  added  that  lie 
had  not  advised  her  to  grant  her  fiat.''  The  plaintiff  then  proposed 
to  shew  that  the  witness  ought  to  have  advised  her  Majesty  to 
grant  her  fiat  thereupon  but  Frle,  C.J.^  said  this  could  not  be 
gone  into,  and  that  the  case  was  at  an  end.^’  On  motion  made 
in  term  by  the  plaintiff,  the  Chief  Justice  reported  that  “ the  plain- 
tiff’s case  was,  that  Sir  George  Grey  was  guilty  of  a wrong  in  advis- 
ing her  Majesty  not  to  grant  the  prayer  of  the  petition” — the  Court, 
Frle,  C.J.,  Williams,  Willes,  and  Keating,  JJ.,  dismissed  the  mo- 
tion. The  Chief  Justice  said: — 

Under  the  first  section  of  the  statute  it  was  clearly  the  duty 
of  the  Secretary  of  State,  to  examine  the  petition  of  right  and  to 
give  his  advice  upon  it,  whether  a cause  of  action  against  the  Crown 
arose ; and  he  having  done  so,  no  action  lay.” 

The  remarks' of  Lord  Loreburn  in  Fulton  v.  Norton,  [1908] 
A.C.  at  p.  453,  indicate  the,  same  view;  speaking  of  the  definite 
refusal  of  the  defendant  to  submit  the  plaintiff's  petition  of  right 
to  the  Lieutenant-Governor,  Lord  Tjoreburn  says : — 

The  statute  says  that  this  is  to  beblone,  and  says  nothing  as  to 
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the  advice  with  which  the  petition  is  to  be  accompanied,  if  any 
advice  is  tendered,” 

I can  find  nothing  in  the  cases  indicating  that  any  subject  has, 
ex  dehito  justitice,  the  right  to  a fiat  for  a petition  of  right.  See 
ToUn  V.  The  Queen  (1863),  32  L.J.C.P.  216,  at  p.  221. 

There  are  indeed  certain  expressions  which,  inoautiously  read, 
might  bear  a different  interpretation.  For  example.  Lord  Lang- 
dale,  M.E.,  in  Eyves  v.  Duke  of  Wellington  (1846),  9 Beav.  579, 
at  pp.  600,  601,  says  : — 

I am  far  from  thinking,  that  it  is  competent  to  the  King,  or 
rather  to  his  responsible  advisers,  to  refuse  capriciously  to  put  into 
a due  course  of  investigation  any  proper  question  raised  on  a peti- 
tion of  right.  The  form  of  the  application  being,  as  it  is  said,  to 
the  grace  and  favour  of  the  King,  affords  no  foundation  for  any 
such  suggestion.  I conceive,  that  if  the  Lady,  who  on  this  record 
is  called  the  Princess  Olive  of  Cumberland,  had  a just  claim  against 
the  personal  estate  of  King  George  III.  in  the  hands  of  King  George 
IV.,  she  might  have  brought  forward  her  claim  in  the  form  of  a 
petition  of  right,  and  that  the  claim  would  have  been  investigated, 
and  if  proper  put  into  a due  course  of  trial  and  determination,  in  a 
lawful  manner,  through  the  medium  of  the  King’s  Courts,  to  which 
it  might  have  been  so  referred,  as  to  give  the  jurisdiction  which 
they  otherwise  Avould  not  have  had.” 

But  the  Lord  Chancellor  does  not  mean  to  say  and  could  not 
say  that  the  King  could  not  refuse  his  fiat — whatever  he  meant  by 
competent,”  he  could  not  liaA^e  meant  possible  ” or  ‘bopen.” 

So,  too,  in  In  re  Nathan  (1884),  12  Q.B.D.  461,  Bowen,  L.J., 
makes  statements  which  may  well  be  misunderstood.  On  p.  479  he 
says : — 

Everybody  knoAvs  that  that  fiat  is  granted  as  a matter,  I will 
not  say,  of  right,  but  as  a matter  of  invariable  grace  by  the  Crown 
whenever  there  is  a shadoAv  of  claim,  nay,  more,  it  is  the  constitu- 
tional duty  of  the  Attorney-General  not  to  advise  a refusal  of  the 
fiat  unless  the  claim  is  frivolous.” 

The  learned  Lord  Justice  is  speaking  of  the  usual  practice,  and 
of  course  is  accurate  in  that  respect — AAEen  he  speaks  of  the  “ consti- 
tutional duty  ” of  the  Attorney-General  he  does  not  mean  and  can- 
not mean  the  legal  duty,  the  duty  enforceable  in  a court  of  law. 

Very  great  misunderstanding  has  arisen  in  some  quarters  as  to 
the  meaning  of  constitutional  ” unconstitutional,”  etc.  Most  of 
the  confusion  arises  from  the  different  use  of  the  Avords  in  British 
and  in  American  terminology. 

I have  elseAvhere  said  : — 

The ' word  ^ Constitution  ’ has  a different  connotation  in 
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American  and  in  Canadian  (i.e.,  British)  usage.  Speaking  some- 
what generally — in  the  United  States^  ^ the  Constitution  ^ is  a writ- 
ten document  containing  so  many  letters,  words  and  sentences, 
which  authoritatively  and  without  appeal  dictates  what  shall  and 
what  shall  not  be  done ; in  Canada,  ‘ the  Constitution  ’ is  ^ the  total- 
ity of  the  principles,  more  or  less  vaguely  and  generally  stated, 
upon  which  we  think  the  people  should  be  governed.^  In  Canada 
anything  unconstitutional  is  wrong,  however  legal  it  may  be ; in  the 
Lhiited  States  anything  unconstitutional  is  illegal,  however  right 
and  even  advisable  it  may  be;  in  the  United  States  anything  uncon- 
stitutional is  illegal;  in  Canada  to  say  that  a measure  is  unconsti- 
tutional rather  suggests  that  it  is  legal,  but  inadvisable  The  Con- 
stitution of  Canada  in  Form  and  in  Fact  (Blumenthal  Lectures, 
Columbia  Universit}^,  1923,  pp.  1,  2)  ; cf.  Bell  v.  Town  of  Burling- 
ton (1915),  34  O.L.E.  619,  at  p.  622. 

The  use  of  the  words  constitutional  and  “ unconstitutional 
with  the  American  connotation,  that  is,  as  meaning  intra  vires, 
ultra  vires,  seems  to  be  growing;  it  may  be  because  practically  all 
constitutional  questions  that  come  before  the  Court  are  as  to 
intra  or  ultra  vires.  The  correct  terminology  is  used  in  the  Consti- 
tutional Questions  Act,  E.S.O.  1914,  ch.  85,  sec.  4,  and  in  the  On- 
tario Judicature  Act,  sec.  33(1),  “constitutional  validity “val- 
idity,^’ sec.  20(1)  ; in  the  Dominion  statutes,  E.S.C.  1906,  ch.  139, 
sec.  60  (5),  we  find  “constitutionality,”  but  subsec.  3 shews  that 
it  is  “ constitutional  validity  ” that  is  meant.  Where  the  Acts  refer 
to  “ constitutionality,”  etc.,  it  must  be  remembered  that  the  written 
constitution  only  is  meant ; the  Courts  cannot  determine  whether  an 
Act  is  “ constitutional  ” in  any  other  sense.  There  is  no  necessity 
for  an  Act  to  be  “ constitutional  ” in  our  sense  in  order  to  be  valid. 

All  the  bitter  complaints  that  it  was  unconstitutional  for  per- 
sons to  be  taxed  unless  they  were  represented  would  not  induce  any 
British  lawyer  to  think  that  the  Imperial  Parliament  had  not  the 
power  to  tax  the  American  colonies  at  least  after  the  famous 
Declaratory  Act  of  1766,  6 G-eo.  III.  ch.  12.  It  is  true  that  the 
Stamp  Act  was  repealed  in  1766  by  6 Geo.  III.  ch.  11 ; but  it  had  to 
be  repealed,  it  was  not  invalid,  however  uniconstitutional  it  was. 
Uo  American  thought  that  the  Courts  would  hold  the  “unconsti- 
tutional ” Acts  of  1759,  1760,  and  1765  invalid;  and  none  attacked 
the  declaratory  Act  of  1766  in  the  Courts.  So  in  the  case  of  Bell 
V.  Town  of  Burlington,  34  O.L.E.  619,  a Divisional  Court,  of  which 
I was  a member,  wholly  assented  to  the  constitutional  doctrine  that 
taxation  without  representation  was  unconstitutional,  but  held  that 
the  taxation  without  representation  in  Burlington  was  legal.  What 
is  constitutional  in  one  part  of  the  British  world  may  not  be  consti- 
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tutional  in  another;  and  views  of  constitutionality  are  constantly 
changing.  An  Act  of  the  Legislature  to  imprison  a British  subject 
for  a year  for  assailing  the  honour  and  dignity  of  the  Legislative 
Assembly  in  some  parts  of  the  Empire  may  be  considered  unconsti- 
tutional— it  is  not  so  considered  in  one  Province  of  Canada.  But, 
constitutional  or  not,  it  is  valid  and  cannot  be  questioned  in  a court 
of  law. 

For  the  Lieutenant-Governor  to  refuse  the  royal  assent  to  a 
bill  passed  by  the  Legislature,  without  the  advice  of  his  Ministry, 
would  be  considered  unconstitutional  in  most  parts  of  the  British 
Empire,  but  one  Lieutenant-Governor  did  that,  and  no  one  imagines 
that  the  bill  is  a valid  Act.  Just  as  an  Act  to  which  a Lieutenant- 
Governor  gave  his  assent  in  defiance  of  his  instructions  (and.  there- 
fore of  his  duty)  is  perfectly  good  in  law:  Regina  v.  J.  Kerr 
(1838),  Berton  (N.B.)  367,  370;  Banlc  of  Australasia  v.  Nias 
(1851),  16  Q.B.  717 — so  the  refusal  of  a Lieutenant-Governor  to 
give  the  royal  assent  to  a bill  when  be  should  not  have  refused  does 
not  make  the  bill  an  Act  in  law — nor  does  it  subject  the  Lieutenant- 
Governor  to  the.  supervision  of  the  Courts. 

Bearing  in  mind  the  use  of  the  word  constitutional,”  and  re- 
turning to  the  case  of  In  re  Nathan,  12  Q.B.D.  461,  it  is  plain  that 
the  learned  Lord  J ustice  uses  the  word  constitutional  ” in  the 
British  sense,  not  in  the  American  sense.  I adopt  the  language  of 
the  author  in  RobertsoiFs  Law  and  Practice  in  Civil  Proceedings 
by  and  against  the  Crown  (1908),  p.  377: — 

It  is  the  constitutional  duty  of  the  Attorney-General  to  advise 
the  Crown  to  the  best  of  his  ability  on  the  matters  which  are  sub- 
mitted to  him,  including  the  question  whether  a particular  petition 
of  right  ought  to  receive  the  fiat  or  not.  But  his  duty  is  not  fet- 
tered by  any  obligation  to  advise  the  Croivn  to  fat  all  petitions  of 
right  except  those  which  are  frivolous. 

Cases  might  easily  be  adduced,  in  which  the  Attorney-General 
might  think  it  his  duty  to  advise  a refusal  of  the  fat,  where  the 
claim  was  anything  but  frivolous.  Lord  Campbell,  Lives  of  the 
Chancellors,  VII.,  425,  combating  the  view  that  any  sort  of  petition 
of  right  ought  to  receive  the  fat,  and  that  the  Court  should  be  left 
to  say  whether  it  disclosed  any  ground  of  relief,  says : ‘ That  [i  e., 
the  Sovereign’s]  consent  cannot  be  properly  withheld  where  there 
is  any  feasible  ground  of  suit,  but  ought  to  be  withheld  where  clear- 
ly and  certainly  no  relief  can  be  given.  The  Attorney-General  is 
answerable  to  Parliament  for  the  advice  he  gives  upon  this  subject 
. . . There  is  no  authority  for  the  contrary  doetrine.’  In  any 

event  it  does  not  appear  to  lie  within  the  pro^dnce  of  any  Court  to 
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set  limits  on  the  discretion  of  the  Ctoavii,  or  on  the  advice  which 
the  Attorney- General  may  think  fit  to  give  the  Crownd^ 

To  put  it  succinctly,  it  is  the  duty — the  constitutional  duty  and 
in  that  regard  the  sole  constitutional  duty — of  the  Attorney-General 
to  advise  the  Lieutenant-Governor  as  his  conscience  directs,  and  the 
Court  has  no  jurisdiction  in  this  matter  of  conscience. 

On  principle,  and  leaving  to  one  side  all  archaic  notions  con- 
cerning the  royal  prerogative  and  the  divinity  which  was  supposed 
to  surround  royal  servants,  it  seems  to  me  plain  that  in  our  system 
of  responsible  government  the  duty  of  the  advisers  of  his  Honour, 
who  are  the  real  rulers  of  the  Province,  is  to  exercise  their  best 
judgment  in  all  matters  of  State;  that,  in  the  exercise  of  that  duty, 
they  are  not  subject  in  any  wise  to  the  supervision  or  interference 
of  the  Courts  or  of  any  other  power  except  the  representatives 
of  the  people  in  the  Legislative  Assembly.  They  are  responsible  to 
these  alone,  and  not  to  the  Courts. 

I have  held  that  a Minister  cannot  be  compelled  to  disclose 
to  the  Court  the  grounds  of  his  official  actions : Florence  Mining 
Co.  Ltd.  V.  Cobalt  Ijake  Mining  Co.  Ltd.  (1909),  18  O.L.E.  275, 
at  p.  277. 

Mr.  Justice  Williams  seems  to  have  gone  farther,  and  held  that 
it  was  improper  for  a Minister  to  state  in  Court  what  advice  he  had 
given  to  the  Sovereign.  The  advice  he  gave  ought  not  to  have 
been  divulged  d’  Irwin  v.  Grey,  3 F.  & F.  at  p.  637. 

It  would  be  absurd  if  the  Court  should  adjudge  that  the  Attor- 
ney-General was  wrong  in  his  advice  if  he  were  not  allowed  or  even 
compellable  to  give  the  grounds  of  it. 

The  case  of  Chaffers  v.  Goldsmid,  [1894]  1 Q.B.  186,  has  some 
bearing  upon  the  present,  but  the  analogy  is  too  remote  to  be  of 
advantage. 

Of  course  Dyson  v.  Attorney-General,  [1911]  1 K.B.  410,  is 
always  referred  to;  but,  in  view  of  the  other  cases  and  of  Smith  v. 
Attorney-General  of  Ontario,  [1924]  S.C.E.  331,  it  is  not  applicable 
here.  As  to  the  proposed  amendment,  this  case  seems  conclusive 
against  it. 

The  writ  and  statement  of  claim  will  be  set  aside  with  costs. 

I may  add  that  I wholly  agree  in  the  view  of  Anglin,  J.  (now 
Chief  Justice  of  Canada),  that  it  is  not  proper  for  a Judge  to 
express  an  extra-judicial  opinion  as  to  the  mode  in  which  the  dis- 
cretion, of  the  Attorney-General  should  be  exercised:  Attorney- 
General  for  Ontario  v.  Toronto  Janet  ion  Recreation-  Club  (1904), 
8 O.L.E.  440. 

A great  point  is  made  of  the  supposed  want  of  other  means  to 
have  the  validity  of  the  obnoxious  legislation  determined  by  the 
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Courts — no  right  without  a remedy  — but  I can  see  no  difficulty. 
If  the  owner  of  the  race-track  thinks  the  tax  invalid,  let  him  resist. 
No  doubt  he  will  then  find  law  speedily  enough. 

[On  the  2nd  February,  1925,  an  appeal  by  the  plaintiffs  from  the 
judgment  of  Riddell,  J.,  was  dismissed.  The  reasons  for  judgment 
will  be  reported  in  due  course.] 


[APPELLATE  DIVISION.] 

Fawcett  v.  Canadian  National  Railway  Co.  and  Canadian 
Noetheen  Ontaeio  Railway  Co. 

Railway — Limitation  of  Liability  of  Railway  Companies  for  Damage 
from  Fire  Caused  by  Engines — Dominion  Railway  Act,  1919,  9 & 10 
Geo.  V.  cTi.  68,  sec.  387 — Construction  and  Effect  of  subsecs.  1,  5,  6,  7 
— “ Failure  to  Use  Modern  and  Efficient  Appliances  ” — Negligence — 
“ UiJon  the  sam,e  Occasion  ” — Actions  Brought  by  Claimants — Direc- 
tion for  Trial  of  Issue  at  same  Sittings  as  Actions — Determination 
of  Rights  under  Statute  in  Absence  of  Negligence — Right  of  Appeal 
from  Order  of  Judge  in  Chambers — Rule  10(2). 

The  order  of  Riddell,  J.,  ante  114,  dismissing  an  application  by  railway 
companies,  the  defendants  in  the  above  and  other  actions,  for  an 
order,  under  the  provisions  of  sec.  387  of  the  Dominion  Railway  Act, 
1919,  9 & 10  Geo.  V.  ch.  68,  was  reversed  (Latchford,  C.J.,  dissent- 
ing). 

The  plaintiffs,  complaining  of  the  destruction  of  timber  upon  their 
lands  by  a fire  or  fires  said  to  have  been  started  by  a locomotive 
or  locomotives  of  the  defendants,  alleged  failure  of  the  defendants 
to  use  modern  and  efficient  appliances  and  also  alleged  negligence, 
and  in  the  alternative  asserted  that  the  defendants  were  subject  to 
the  limited  liability  imposed  by  sec.  387  in  the  absence  of  any  such 
breach  of  duty  on  their  part:  — 

Held,  that  it  is  the  duty  of  the  Court  to  strive  to  give  effect  to  the  limita- 
tions upon  the  liability  of  railway  companies  expressed  in  sec.  387,  and 
to  devise  and  make  such  order  as  will  enable  the  companies-  to  secure 
the  protection  to  which  they  are  entitled  if  they  can  establish  the 
essential  facts,  and  also  to  see  to  it  that  the  plaintiffs  are  not  preju- 
diced in  their  attempt  to  establish  unlimited  liability  on  the  part  of 
the  defendants  in  the  event  of  the  plaintiffs  being  able  to  shew  that 
the  defendants  were  negligent  or  failed  to  use  modern  and  efficient 
appliances. 

In  pursuance  of  this  duty,  the  Court  ordered  that  the  actions  should 
proceed  to  trial  in  the  ordinary  course,  all  being  tried  together 
(which  appeared  to  be  what  was  meant  by  “ consolidate  ” in  subsec. 
5 of  sec.  387),  and  that  at  the  same  sittings  an  issue  between  the 
railway  companies  and  all  the  claimants  should  be  tried  in  order  to 
have  it  determined  whether  the  companies  had  or  had  not  used  mod- 
ern and  efficient  appliances  and  had  or  had  not  otherwise  been  guilty 
of  any  negligence,  and  whether  or  not  the  claims  of  the  defendants 
were  for  damages  from  a fire  or  fires  started  by  the  same  locomotive 
oil  the  same  occasion. 

Semble,  that  the  application  made  under  sec.  387,  although  made  to  a 
persona  designata,  being  made  in  pending  actions,  was  properly 
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an  application  in  Court,  or  at  any  rate  fell  under  the  provision  of 
Rule  10(2) ; and,  therefore,  there  was  a right  of  appeal. 

Per  Latchford,  C.J.: — The  application  was  premature.  Subsection  5 of 
sec.  387  must  be  taken  to  be  restricted  to  cases  where  the  liability 
of  a railway  company  is  limited  by  the  provisoes  to  subsec.  1.  The 
stay  or  consolidation  and  the  directions  which  the  Judge  is  by 
subsec.  5 empowered  to  make  apply  only  where  the  amount  of 
liability  is  lessened  under  the  provisions  of  subsec.  1 by  establishing 
that  the  company  has  used  modern  and  elRcient  appliances  and  has 
not  otherwise  been  negligent.  Should  the  plaintiffs  fail  to  establish 
any  but  the  statutory  liability  on  the  part  of  the  defendants,  it  will 
then  be  proper  for  the  trial  Judge  to  make  the  order  applied  for  by 
the  defendants. 

Appeals  by  tlie  defendants  in  the  above  and  other  actions 
from  the  order  of  Eiddell^  J.,  in  Chambers,  ante  114. 

Leave  to  appeal  was  given  by  Eosb,  J.,  in  Chambers. 

December  4.  The  appeals  were  heard  together  by  Latchford, 
C.J.,  Middleton,  Hasten,  and  Ordb,  JJ.A. 

H.  S.  White,  K.C.,  for  the  appellants,  desired  the  Court  to 
direct,  under  the  power  given  it  by  Eule  233,  that  the  actions  and 
all  issues  raised  in  respect  thereof,  having  regard  to  sec.  387  of  the 
Dominion  Eailway  Act,  9 & 10  Geo.  Y.  ch.  68,  sec.  387,  should  be 
tried  together  in  order  that  the  railway  companies  might  the  more 
conveniently  defend  them,  as  was  proper,  and  expressed  willingness 
to  pay  into  Court  the  sum  of  $5,000,  for  which  they  admitted  lia- 
bility under  the  same  statutory  provision. 

George  Bell,  K.C.,  for  the  plaintiff  Fawcett,  and  J.  W.  Pichup, 
for  the  plaintiff  White,  respondents,  contended  that  where  negli- 
gence on  the  part  of  the  railway  companies  has  been  alleged,  as  in 
this  case,  the  plaintiffs  are  entitled  to  have  their  actions  tried 
separately,  after  which  the  railway  companies  may  apply,  under  the 
provisions  of  the  Act  referred  to,  for  a trial  of  the  issues  as  to  the 
facts  which  may  entitle  them  to  limitation  of  their  liability  to 
$5,000.  The  plaintiffs’  common  law  rights  are  enlarged  by  the 
statute,  in  that  the  railway  companies  are  made  liable  in  this 
amount  whether  guilty  of  negligence  or  not;  but,  by  sec.  387(7), 
their  common  law  rights  are apecifioally  preserved  where  negligence 
on  the  part  of  the  railway  companies  has  been  alleged.  The  plain- 
tiffs would  be  prejudiced  if  the  questions  relating  to  the  limitation 
of  the  railway  companies’  liaibility  should  be  first  determined. 
Deference  to  Kuula  v.  Moose  Mountain  Ltd.  (1912),  26  O.L.E. 
332;  Williams  v.  Township  of  Raleigh  (1890).  14  P.E.  50. 

December  19.  Middleton,  J.A.  : — The  actions  are  for  the  re- 
covery of  damages  for  the  destruction  of  timber  by  fire  in  the 
months  of  July  and  August,  1923. 
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The  writ  in  the  action  by  Fawcett  was  issued  on  the  18th  June, 
1924.  In  a statement  of  claim  the  plaintiff  alleges  the  ownership 
of  certain  lots  in  the  township  of  Madora  and  the  fact  that  one  of 
the  defendant  companies  operated  a railway  through  that  township 
and  that  the  fire  was  started  by  a locomotive  used  in  the  operation 
of  the  railway.  The  fire  destroyed  property,  and^the  plaintiff  sus- 
tained damage,  amounting  to  $1,800. 

Section  387  of  the  Eailway  Act  is  referred  to  as  the  basis  of  the 
plaintiff ^s  action. 

There  was  not  in  the  statement  of  claim  as  originally  filed  any 
allegation  of  liability  by  reason  of  the  failure  of  the-company  to  use 
modern  and  efficient  appliances  or  of  negligence. 

The  defendants  delivered  a statement  of  defence  admitting 
ownership  of  the  lands  and  the  operation  of  the  railway  and  that 
fire  was  started  by  the  operation  of  the  locomotive,  and  alleging 
that  damage  was  caused  to  other  property  than  the  plaintiff’s.  The 
defence  also  alleges  the  use  of  modern  and  efficient  appliances  and 
the  absence  of  negligence. 

Thereupon  the  plaintiff  amended  the  statement  of  claim  by  alleg- 
ing the  failure  of  the  defendants  to  use  modern  appliances  and  also 
by  alleging  negligence. 

In  the  White  action,  the  writ  was  issued  on  the  11th  July,  1924. 
Five  thousand  dollars  are  claimed.  The  statement  of  claim  alleges 
negligence  not  merely  in  the  origin  of  the  fire  hut  also  in  failing 
properly  to  watch  and  control  the  same.  The  defendants  filed  a 
statement  of  defence  similar  to  that  in  the  Fawcett  case. 

Section  387  of  the  Eailway  Act  makes  a railway  company  liable 
for  damages  occasioned  by  fire,  whether  guilty  of  negligence  or  not, 
but  provides  that,  if  the  company  shew  that  it  has  used  modern 

and  efficient  appliances  and  has  not  otherwise  been  guilty  of 

negligence,  then  (subsec.  1)  ^Hhe  total  amount  of  compensation 
recoverable  from  the  company  under  this  section  in  respect  of  any 
one  or  more  claims  for  damage  from  a fire  or  fires  started  by  the 
same  locomotive  and  upon  the  same  occasion,  shall  not  exceed 
$5,000.”  Where  the  amount  recoverable  from  the  company  is 
limited  to  such  $5  000  and  such  sum  is  not  sufficient  to  pay  all  the 
claims  in  full,  it  shall  be  apportioned  among  the  claimants  pro  rata 
according  to  the  claims  established”  (subsec.  4).  The  Judge  is 

given  power  (by  subsec.  5)  to  make  such  order  as  he  deems  fit 

for  the  proper  determination  and  adjustment  of  all  such  claims  and 
of  the  liability  of  the  company,  and,  if  he  deems  proper,  may  stay 
or  consolidate  any  action  or  actions,  and  may  direct  advertisement 
for  such  claims  and  filing  and  adjudication  thereof  in  such  manner 
and  before  such  tribunal,  officer  or  person  as  he  deems  fit  . . .” 
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The  statute  further  provides  (subsec.  6)  that  ‘^except  under  or  in 
pursuance  of  such  an  order,  the  company  shall  not  be  entitled  to 
have  any  action  under  this  section  stayed  or  the  amount  recoverable 
therein  lessened  because  of  the  limitation  of  its  liability  to  $5,000 
as  aforesaid,  nor  shall  any  payment  made  by  the  company  to  any 
claimant  otherwise  than  under  or  in  pursuance  of  such  an  order  pre- 
judice the  right  of  any  other  claimant  to  receive  his  due  proportion 
of  such  $5,000.^^  Finally,  the  statute  provides  (subsec.  7)  that  the 
provisions  as  to  an  application  to  a Judge  and  his  order  shall  not 
prevent  or  prejudice  any  action  or  claim  against  the  company  for 
failure  to  use  modern  and  efficient  appliances  or  for  other  negli- 
gence.’^ 

There  being  a large  number  of  claims  made  for  damages  which, 
the  railway  companies  contend,  fall  within  the  provisions  of  this 
statute,  an  application  was  made  before  Mr.  Justice  Eiddell  for  an 
order  under  its  provisions.  The  learned  Judge  thought  that  be- 
cause the  plaintiffs  alleged  that  the  fires  were  occasioned  by  the 
failure  of  the  railway  companies  to  use  modern  and  efficient  appli- 
ances and  by  reason  of  negligence  on  the  part  of  the  railway  com- 
panies, the  order  sought  could  not  be  made. 

Upon  the  appeal  counsel  for  the  railway  companies  made  it 
plain  that  they  did  not  seek  to  escape  from  the  wide  liability  im- 
posed ^pon  them  if  it  is  found  as  a fact  that  they  failed  to  use 
modern  and  efficient  appliances  or  were  negligent,  but  that  their 
sole  desire  was  to  obtain  the  protection  afforded  by  the  legislation 
referred  to  where  they  are  able  to  establish  that  they  used  modern 
and  efficient  appliances  and  were  not  guilty  of  negligence. 

The  plaintiffs’  counsel  frankly  stated  that  they  are  relying  not 
only  upon  the  unlimited  liability  which  follows  from  the  failure  to 
use  modern  and  efficient  appliances  and  from  negligence,  but,  in  the 
alternative,  it  is  their  intention  to  assert  that  the  railway  companies 
are  under  the  narrower  liability  imposed  in  the  absence  of  any  such 
breach  of  duty  on  their  part. 

It  is  to  be  observed  that  under  the  provisions  of  the  statute, 
subsec.  6,  above  referred  to,  the  railway  companies  are  entitled  to 
take  advantage  of  this  restriction  upon  the  otherwise  unlimited 
liability  only  by  proceedings  taken  under  and  in  pursuance  of  an 
order  made  by  a Judge  under  the  provisions  of  subsec.  5.  The 
denial  of  the  motion  by  Mr.  Justice  Eiddell,  based  as  it  is  upon  the 
mere  allegation  of- the  failure  to  use  modern  and  efficient  appliances 
and  on  negligence,  amounts  to  a refusal  to  the  railway  companies 
of  any  protection  whatsoever  under  this  legislation,  and  ipso  facto 
Ttiakes  the  trial  of  the  issue  as  to  modern  and  efficient  appliances 
and  negligence  unnecessary.  ' 
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It  is,  I take  it^,  the  duty  of  the  Court  loyally  to  strive  to  give 
effect  to  the  limitations  upon  the  liability  of  the  railway  companies 
which  Parliament  has  expressed  in  this  statute,  and  to  d-evise  and 
make  such  order  as  will  enable  the  companies  to  secure  the  protec- 
tion to  which  they  are  entitled  if  they  can  establish  the  essential 
facts.  It  seems  to  me  that  the  Court  mnst  see  tout  that  the  plain- 
tiffs are  not  prejudiced  in  the  due  prosecution  of  the  claim  for  the 
unlimited  liability  in  the  event  of  it  being  shewn  that  the  railway 
companies  failed  to  use  modern  and  efficient  appliances  or  are  guilty 
of  negligence. 

I think  the  result  can  be  accomplished  by  allowing  the  actions 
to  proceed  to  trial  in  the  ordinary  course  at  the  Bracebridge  sit- 
tings, and  if  the  railway  companies  are  found  liable  by  reason  of  the 
f ailnre  to  use  modern  or  efficient  appliances  or  other  negligence 
there  should  be  no  further  difficulty.  For  the  protection  of  the 
railway  companies  I think  that  an  issue  should  be  directed  to  be 
tried  at  the  same  sittings,  in  which  the  railway  companies  shall  be 
plaintiffs  and  all  the  claimants  shall  be  defendants,  and  in  which 
the  plaintiffs  shall  be  taken  to  allege  and  the  defendants  to  deny : — ■ 
(a)  That  the  companies  have  used  modern  and  efficient  appli- 
ances and  have  not  otherwise  been  guilty  of  any  negligence  ; and 
(&)  That  the  claims  of  the  defendants  are  for  damages  from  a 
fire  or  fires  started  by  the  same  locomotive  upon  the  same  occasion. 

If  the  railway  companies  desire  an  advertisement  for  claims, 
then  a proper  advertisement  may  be  published,  but  if  the  railway 
companies  are  satisfied  that  all  claims  are  now  known,  the  claimants 
may  be  named  as  defendants  without  more. 

Where  an  action  has  been  brought  in  any  inferior  Court  by  any 
claimant  it  should  be  transferred  to  this  Court,  and  it  should  be 
ordered  to  be  tried  at  the  same  sittings. 

All  actions  should  be  directed  to  be  entered  for  trial  together, 
this  being  a type  of  consolidation  probably  meant  by  Parlia- 
ment, although  the  term  consolidation  ” is  not  used  accurately  in 
its  technical  sense.  At  the  hearing  of  the  actions  and  the  trial  of 
the  issue  the  claims  of  all  claimants  who  have  not  brought  actions 
shall  be  tried  and  determined,  and  the  trial  Judge  shall  give  all  the 
necessary  directions  for  the  apportionment  of  the  $5,000  if,  as  a 
result  of  the  trial,  it  is  determined  that  this  is  the  limitation  of  the 
liability  of  the  defendants. 

If  as  a result  of  the  trial  of  the  issue  it  should  be  found  that 
there  was  more  than  one  fire,  and  that  the  defendants  are  liable  for 
more  than  one  sum  of  $5,000,  the  Judge  may  deal  with  the  matter 
in  such  way  as  to  enable  him  to  do  complete  justice  in  the  premises. 
The  order  should  contain  a provision  that  if  at  the  trial  it  appears 
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to  be  necessary  that  any  other  fact  should  be  found,  or  question 
determined,  the  Judge  shall  have  the  power  to  amend  the  issue  to 
enable  all  necessary  findings  to  be  made  and  questions  to  be  deter- 
mined. 

The  costs  of  the  applications  to  Mr.  Justice  Riddell  and  to 
Mr.  Justice  Rose  and  of  this  appeal  should  be  dealt  with  by  the 
Judge  presiding  at  the  trial,  or,  failing  this,  by  any  member  of  this 
Court  after  the  trial  has  taken  place. 

The  question  of  the  right  to  appeal  this  case  was  not  argued, 
but  at  first  sight  presents  some  little  difficulty.  Apart  from  statute, 
there  is,  normally,  no  right  of  appeal  from  an  order  by  a 'persona 
designata.  I am  inclined  to  think  that  this  application,  being  made 
in  pending  actions,  is  properly  an  application  in  Court,  or  at  any 
rate  falls  under  the  provision  of  Rule  10(2),*  and  that,  therefore, 
there  is  a right  of  appeal. 

Mastejst  and  Cede,  JJ.A.,  agreed  with  Middleton,  J.A. 

Latcheoed^  C.J.  (after  briefly  stating  the  facts)  : — In  the  cases 
in  appeal  statements  of  claim  and  defence  are  in  evidence.  The 
actions  as  now  framed  allege  negligence  on  the  part  of  the  de- 
fendants and  failure  to  provide  their  locomotive  or  locomotives 
which  are  said  to  have  started  the  fires  with  modern  and  efficient 
appliances. 

The  defence  in  each  case  admits  that  fire  was  started  by  one  of 
their  locomotives  on  the  12th  July,  1923,  on  property  adjacent  to 
the  railway,  and  spread  thence  to  the  lands  of  the  plaintiffs.  It 
then  alleges  that  the  defendants  used  modern  and  efficient  appli- 
ances and  have  not  otherwise  been  guilty  of  any  negligence,  and 
concludes  with  denying  all  allegations  in  the  statement  of  claim  not 
specifically  admitted. 

The  object  of  the  dismissed  application  was  to  bring  the  plain- 
tiffs and  others  who  had  claimed  or  might  claim  damages  resulting 
from  the  fire  admittedly  started  by  the  defendants  within  the  pro- 
visions of  sec.  387  of  the  Railway  Act  of  1919,  which  in  certain  cir- 
cumstances limits  the  liability  of  a railway  company  for  damages 
caused  by  fire. 

The  purpose  of  the  motions  was  to  prevent  the  plaintiffs  from 
proceeding  to  prove  at  the  trial  that  the  defendants  had  not  used 
such  appliances  and  that  they  had  been  otherwise  negligent,  and  to 
restrict  them,  and  others  who  sustained  damages,  to  the  alternative 

*10.  (2)  When  by  any  statute  an  application  may  be  made  to  the 
Court  or  a Judge  in  a manner  therein  provided  such  application  may 
also  be  made  by  originating  notice,  but  any  security  required  by  such 
statute  shall  be  given. 
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claim,  where,  if  the  defendants  sncceed  in  shewing  that  they  used 
modern  and  efficient  appliances  and  were  not  otherwise  guilty  of 
negligence,  the  damages  recoverable  under  sec.  387(1)  are  limited 
to  $5,000  distributable  pro  rata  among  the  plaintiffs  and  the  other 
persons  who  may  establish  claims. 

The  defendants^  application  ignored  the  possibility  that  the 
plaintiffs  may  succeed  in  proving  negligence,  and  would  have  been 
made  with  entire  propriety  had  the  actions  been  based  wholly  on 
the  statutory  liability  imposed  by  sec.  387,  and  not,  as  the  fact  is, 
on  pleas  of  negligence  as  well.  The  motions  were,  to  say  the  least, 
premature,  and  were  in  my  opinion  rightly  dismissed. 

While  the  questions  raised  upon  the  appeal  are  important  and 
not  without  difficulty,  they  can,  I think,  be  resolved  by  a considera- 
tion of  sec.  387. 

Subsection  1 first  imposes  liability  whether  the  company  is 
guilty  of  negligence  or  not.  It  then,  by  a proviso,  lightens  the 
burden  so  imposed  by  enacting  that  if  it  be  shewn  that  the  company 
has  used  modern  and  efficient  appliances,  and  has  not  otherwise 
been  guilty  of  negligence,  the  total  amount  recoverable  under  sec. 
387  in  respect  of  any  one  or  more  claims  for  damage  from  a fire  or 
fires  started  by  the  same  locomotive  and  upon  the  same  occasion, 
shall  not  exceed  $5,000.  Another  proviso  relates  to  insurance  and 
need  not  be  considered  here.  Whether  a railway  company  has  or 
has  not  used  modern  and  efficient  appliances  and  whether  it  has 
not  been  otherwise  guilty  of  negligence  are  issues  that  can  be  de- 
termined only  by  a trial. 

Subsections  2 and  3 are  not  material  to  be  considered.  Subsec- 
tion 4 provides  that  where  the  amount  recoverable  is  limited  to 
$5,000,  and  that  sum  is  not  sufficient  to  pay  all  claims  in  full,  the 
amount  shall  be  distributed  pro  rata  among  the  claimants  entitled. 

Subsection  5 purports  first  to  enable  a Judge  to  make  such  order 
as  he  deems  fit  for  the  proper  determination  and  adjustment  of  all 
such  claims  and  of  the  liability  of  the  company.  Such  claims 
might  possibly  be  regarded  as  including  claims  where  the  liability 
was  unlimited  as  well  as  claims  where  the  liability  was  limited  to 
$5,000,  were  it  not  for  the  words  which  follow:  And,  if  he  ’’  (the 

Judge)  deems  proper,  may  stay  or  consolidate  any  action  or 
actions,  and  may  direct  advertisement  for  such  claims  and  filing 
and  adjudication  thereof  in  such  manner  and  before  such  tribunal, 
officer  or  person  as  he  deems  fit,  and  may  order  that  after  such 
advertisement  or  notice  as  he  direct  all  claims  not  filed  and  estab- 
lished as  directed  shall  thereafter  be  barred;  and  the  costs  of  any 
such  proceedings  shall  be  paid  as  such  Judge  directs.’^ 

The  next  subsection  confirms  the  view  that  subsec.  5 must  be 
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taken  to  be  restricted  to  cases  where  tho  liability  of  the  company 
is  limited  by  the  provisoes  to  snbsec.  1.  It  is  as  follows: — 

^^(6)  Except  under  or  in  pursuance  of  such  an  order,  the  com- 
pany shall  not  be  entitled  to  have  any  action  under  this  section 
stayed  or  the  amount  recoverable  therein  lessened  because  of  the 
limitation  of  its  liability  to  $5,000  as  aforesaid,  nor  shall  any  pay- 
ment made  by  the  company  to  any  claimant  otherwise  than  under 
or  in  pursuance  of  such  an  order  prejudice  the  right  of  any  other 
claimant  to  receive  his  due  proportion  of  such  $5,000.^^ 

The  stay  or  consolidation  and  the  directions  which  the  Judge 
is  empowered  to  make  by  the  preceding  subsection  apply  only  where 
the  amount  of  liability  is  lessened  under  the  provisions  of  subsec.  1 
by  establishing  that  the  company  has  used  modern  and  efficient 
appliances  and  has  not  otherwise  been  negligent. 

In  the  cases  now  before  the  Court  each  plaintiff  claims  damages 
under  the  liability  which  attaches  to  a railway  company  for  negli- 
gence, and  the  liability  which  attaches  when  it  has  been  shewn  that 
the  company  has  not  been  negligent  and  has  used  proper  appliances 
to  prevent  its  locomotive  from  starting  fires.  Should  the  plaintiffs 
fail  to  establish  any  but  the  statutory  liability  on  the  part  of  the 
defendants,  it  will  be  proper  for  the  trial  Judge,  and  indeed  his 
duty — assuming  that  the  enactment  purporting  to  empower  him  is 
intra  vires,  a question  not  raised  upon  the  motions  or  these  appeals 
— to  make  such  orders  as  were  moved  for  in  these  cases  and  as  are 
directed  to  be  made  by  subsec.  5.  In  the  meantime  he  should  not, 
I think,  be  subject  to  any  direction  of  this  Court. 

The  appeals,  in  my  opinion,  fail  and  should  be  dismissed  with 
costs  in  the  case  to  the  plaintiffs  in  any  event. 

Order  as  stated  hy  Middleton,  J.A.  (Latchfokd,  C.J.,  dissenting). 


[APPELLATE  DIVISION.] 

Mullen  v.  Millar. 

Company — U7isatisfied  Judgments  against — Whether  for  “ Wages  Due 
for  Services  Pei'formed  ”■ — Ontario  Companies  Act,  R.S.O.  ch. 

178,  sec.  98(1) — Actions  against  Directors — Services  to  he  Per- 
formed when  Instructions  Given  and  no  Actual  Service  Perfo7'med 
■ — Pleading. 

The  judgment  of  Riddell,  J.,  55  O.L.R.  563,  affirmed. 

The  difference  between  an  action  for  wages  for  services  performed  and 
an  action  for  refusal  to  receive  the  plaintiffs  into  the  employment  of 
the  company,  pointed  out  and  illustrated  by  reference  to  forms  of 
pleading  in  Bullen  & Leake’s  Precedents  ^nd  Chitty  on  Pleading. 
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Appeals  by  the  plaintiffs  in  this  and  another  action,  brought 
against  the  same  defendants,  from  judgments  of  Riddell,  J.,  dis- 
missing the  actions.  The  reasons  of  Riddell,  J.,  are  reported  in 
55  O.L.R.  563. 

December  5.  The  appeals  were  heard  together  by  Latchfoed, 
C.J.,  Middleton,  Hasten,  and  Orde,  JJ.A. 

W.  C.  LaMarsh,  for  the  appellants,  argued  that  in  reporting  for 
duty  in  accordance  with  contracts  made  by  them  with  the  company 
of  which  the  defendants  were  directors,  and  afterwards^  at  the  direc- 
tion of  the  company,  holding  themselves  in  readiness  to  perform  the 
services  for  which  they  had  been  engaged,  the  plaintiffs  had  thereby 
in  fact  served  the  company,  and  could  therefore  recover  their  wages 
from  the  defendants  as  directors,  under  the  Ontario  Companies 
Act,  R.'S.O.  1914,  ch.  178,  sec.  98  (1). 

H.  J.  Scott,  K.C.,  for  the  defendants,  respondents,  contended 
that,  as  the  company  had  been  still-born,  never  having  commenced 
business,  no  such  liability  rested  upon  the  directors.  One  Stauffer, 
who,  the  plaintiffs  alleged,  had  contracted  with  them  on  behalf  of 
the  company,  had  no  authority  to  contract  in  this  way  on  the  com- 
pany's behalf.  The  plaintiffs  had  performed  no  services  for  the 
company.  Any  judgment  which  might  be  given  against  the  com- 
pany must  be  for  damages  for  breach  of  contract,  not  as  compensa- 
tion for  services  rendered,  and  this  fact  was  sufficient  to  take  the 
case  out  of  the  section  of  the  Act  referred  to,  which  was  penal,  not 
remedial,  and  therefore  to  be  construed  strictly.  Reference  to  Lee  v. 
Friedman  (1909),  20  O.L.R.  49,  at  pp.  51,  56,  and  Welch  v.  Ellis 
(1895),  22  A.E.  255. 

December  19.  The  judgment  of  the  Court  was  read  by  Hasten, 
J.A. : — The  actions  are  brought  for  the  enforcement  of  rights 
alleged  by  the  plaintiffs  to  be  conferred  upon  them  by  sec.  98  of 
the  Ontario  Companies  Act.  In  the  spring  of  1921  the  plaintiffs 
were  employed  by  the  MacKenzie  River  Oil  Company  for  a period 
of  six  months  from  the  1st  Hay,  1921,  to  go  to  the  oil-fields  of  the 
company  in  the  Peace  River  district  for  the  purpose  of  boring  for 
oil  and  generally  carrying  on  development  work. 

The  company  failed  to  secure  sufficient  funds  to  enable  it  to 
float  its  enterprise,  with  the  result  that  the  plaintiffs,  who  were 
living  in  Western  Ontario  waiting  to  be  conveyed  to  the  Peace 
River  country,  were  put  off  by  the  company  from  time  to  time,  and 
were  never  taken  by  the  company  into  their  actual  employment  nor 
conveyed  to  the  Peace  River  District  for  the  purpose  of  exercising 
their  functions.  The  plaintiffs  sued  the  company  and  recovered  a 
judgment,  which  was  sustained  on  appeal  to  a Divisional  Court,  and 
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thereupon  writs  of  fi.  fa.  were  issued  against  the  company  on  the 
29th  December,  1922,  directed  to  the  Sheriff  of  the  City  of  Toronto, 
where  the  head  office  of  the  defendant  company  was.  These  writs 
have  been  returned  nulla  Iona.  Thereupon  the  plaintiffs  bring  the 
present  actions  against  the  directors  of  the  company,  pursuant  to 
the  provisions  of  sec.  98,  subsec.  1,  of  the  Ontario  Companies  Act, 
as  above  stated.  Subsection  1 provides  that  the  directors  of  the 
company  shall  be  jointly  and  severally  liable  to  the  labourers,  ser- 
vants and  apprentices  thereof  for  all  debts  not  exceeding  one  year’s 
wages  due  for  services  performed  for  the  company  while  they  are 
such  directors  respectively.” 

As  the  defendants  in  the  present  actions  were  not  parties  to  the 
action  against  the  company,  it  was  necessary  to  establish  as  against 
them  the  plaintiffs’  claims,  the  plaintiffs’  recovery  of  judgments 
against  the  company,  and  that  the  company  had* no  assets  to  satisfy 
the  judgment  against  it.  No  appeal  comes  before  us  on  these 
grounds.  The  only  ground  of  appeal  set  forth  in  the  notice  of 
appeal  and  argued  before  us  is,  that  the  learned  trial  Judge  erred 
in  finding  that  the  plaintiffs’  claims  were  not  for  services  rendered.” 

As  stated  by  the  learned  trial  Judge,  the  only  question  is  (using 
the  words  of  the  statute),  did  the  plaintiffs  recover  judgments 
against  the  company  for  wages  due  for  services  performed  for  the 
company,”  within  the  meaning  of  sec.  98. 

A claim  for  wages  predicates  a debt  due  on  an  executed  contract. 
In  Bullen  & Leake’s  Precedents,  2nd  ed.  (1862),  p.  192,  a count  for 
wages  is  thus  stated : Money  payable  by  the  defendant  to  the  plain- 

tiff for  the  work  and  services  of  the  plaintiff,  by  him  done  and 
rendered,  as  the  hired  servant  of  and  for  the  defendant,  and  other- 
wise for  the  defendant,  and  at  his  request,  and  for  wages  due  from 
the  defendant  to  the  plaintiff  in  respect  thereof.” 

I agree  with  the  learned  trial  Judge  that  the  MacKenzie  River 
Oil  Company  never  became  indebted  to  the  plaintiffs  for  wages  due 
for  services  performed  for  the  company.  In  order  that  the  company 
should  incur  a debt  for  wages,  the  services  called  for  by  the  agree- 
ment must  have  been  performed  by  the  plaintiffs.  But  to  wait  in 
Ontario  while  the  company  was  collecting  funds  is  not  a service 
performed  under  the  agreement.  The  services  called  for  by  the 
agreement  were  to  travel  to  the  Peace  River  district  and  there  to 
bore  for  oil.  Waiting  in  Ontario  was  something  entirely  outside 
the  contract. 

In  truth  the  action  against  the  company  was  for  breach  of  a con- 
tract wholly  executory,  the  company  never  having  received  the 
plaintiffs  into  its  employ,  and  the  plaintiffs  never  having  become 
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subject^  as  employees  or  servants,  to  the  orders  of  the  company  as 
their  master. 

In  such  cases  as  this,  light  is  sometimes  thrown  on  the  true 
character  of  the  legal  relation  by  an  examination  of  the  precedents 
of  pleading  which  were  formerly  employed.  I find  in  Chi  tty  on 
Pleading,  9th  Amer.  ed.  (1844),  p.  324-a,  the  form  of  a special 
count  in  a declaration  in  assumpsit  for  not  receiving  a hired  ser- 
vant into  the  defendant’s  service.  Adapting  this  precedent  to  the 
claim  against  the  MacKenzie  River  Oil  Company,  it  would  read 
substantially  as  follows: — 

For  that,  in  consideration  that  the  said  plaintiffs  at  the  special 
instance  and  request  of  the  said  defendant  had  agreed  with  the  said 
defendant  to  enter  into  the  service  of  the  said  defendant  and  at  the 
defendant  company’s  expense  to  travel  to  its  lands  in  the  Peace 
River  district  and  there  to  bore  for  oil  and  otherwise  perform  such 
services  as  may  be  required  of  them  by  the  defendant  company  and 
generally  to  serve  the  said  defendant  in  that  capacity  at  certain 
wages  after  the  rate  of— dollars  to  be  therefor  paid  by  the  said  de- 
fendant to  the  said  plaintiffs  during  their  continuance  in  such  ser- 
vice, the  said  company  undertook  and  then  and  there  faithfully 
promised  the  said  plaintiffs  to  receive  them  into  the  service  of  the 
said  defendant  company  in  the  capacity  aforesaid  and  to  retain  and 
employ  them  in  such  service  at  the  wages  aforesaid,  and  the  said 
plaintiffs  aver  that  they,  confiding  in  the  said  promise  and  under- 
taking of  the  said  defendant,  have  always  been  ready  and  willing  to 
enter  into  the  service  of  the  said  defendant  company,  in  the  capacity 
aforesaid,  and  to  serve  the  defendant  company  in  that  capacity  for 
the  wages  aforesaid.  And  although  the  said  plaintiffs,  afterwards, 
to  wit,  on  the  dates  and  times  aforesaid,  requested  the  said  de- 
fendant to  receive  the  said  plaintiffs  into  the  service  of  the  said 
defendant  company,  in  the  capacity  aforesaid,  and  to  retain  and 
employ  them  in  such  service  at  the  wages  aforesaid ; yet  the  said 
defendant,  not  regarding  its  said  promise  and  undertaking,  but 
contriving  and  fraudulently  intending,  craftily  and  subtly  to  de- 
ceive and  defraud  the  said  plaintiffs  in  this  behalf,  did  not  nor 
would,  at  the  said  time  when  it  was  so  requested  as  aforesaid,  or  at 
any  time  afterwards,  receive  the  said  plaintiffs  into  the  service  of 
the  said  defendant  company,  or  retain  or  employ  them  in  such  ser- 
\dce,  at  the  wages  aforesaid,  or  otherwise  howsoever,  but  wholly 
neglected  and  refused  so  to  do.” 

These  forms  indicate  more  clearly  than  anything  that  I can  say 
the  distinction  between  the  action  for  wages  for  services  performed 
and  the  action  for  refusal  to  receive  the  plaintiffs  into  the  employ- 
ment of  the  company. 
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I am,  therefore,  clearly  of  the  opinion  that  the  judgment  below 
is  right;  that  the  case  does  not  fall  within  the  purview  of  sec.  98  of 
the  Ontario  Companies  Act ; and  that  these  appeals  and  the  actions 
below  should  be  dismissed  with  costs. 

Appeals  dismissed. 


[APPELLATE  DIVISION.] 

Hunt's  Ltd.  v.  Hunt. 

Trade  Name — Use  of  Name  and  Device  'by  Plaintiff — Adoption  by  Person 
of  same  Name — Intent  to  Deceive — Fraudulent  Misleading  of  Public 
and  Injury  to  Plaintiff— Passing  off  Goods  as  those  of  Plaintiff- 
Title  to  Name. 

The  defendant  was,  at  the  suit  of  the  plaintiff  company,  restrained 
from  using  the  name  “ Hunt’s  ” or  any  colourable  imitation  thereof, 
and  especially  from  using  the  word  “ Hunt’s  ” in  the  form  of  a par- 
ticular scroll  adopted  and  used  by  the  plaintiff  company,  in  connec- 
tion with  the  sale  of  sweetmeats  and  confectionery,  and  from  other- 
wise passing  off  the  defendant’s  goods  as  those  of  the  plaintiff  com- 
pany. 

The  fact  that  the  defendant’s  name  really  was  “ Hunt  ” — he  being  a 
brother  of  the  president  of  the  plaintiff  company,  who  was  practically 
the  owner  of  the  company’s  business — did  not  aVail  the  defendant, 
his  use  of  the  name  being  for  a deceptive  purpose,  as  properly  found 
upon  the  evidence. 

The  suggestion — accepted  by  the  plaintiff  company — that  each  party 
should  add  to  the  name  on  the  scroll  distinctive  words  indicating 
proprietorship,  was  not  accepted  by  the  defendant,  and  that  was  a 
fair  test  of  his  honesty. 

Review  of  the  authorities. 

Per  Orde,  J.A.: — The  defendant  had  no  title  to  the  trade  name  “Hunt’s;” 
and,  in  so  far  as  he  used  that  name  in  a way  to  deceive  the  public  and 
injure  the  plaintiff  company,  he  stood  in  a position  in  no  way  differ- 
ent from  that  of  any  other  person,  notwithstanding  that  his  name 
was  Hunt. 

Appeal  by  the  defendant  from  the  judgment  of  Mekedith, 
C.J.C.P.,  of  the  15th  September,  1924,  restraining  the  defendant 
from  using  the  name  Hunt’s  ” or  any  colourable  imitation  there- 
of, and  especially  from  using  the  word  Hunt’s  ” in  the  form  of  a 
particular  scroll  adopted  and  used  by  the  plaintiff  company,  in  con- 
nection with  the  sale  of  caiidy  and  confectionery,  and  from  other- 
wise passing  off  his  (the  defendant’s)  goods  as  those  of  the  plaintiff 
company. 

December  2.  The  appeal  was  heard  by  Latchfoed,  C.J.,  IMid- 
DLETON,  Hasten,  and  Orde,  JJ.A. 

It.  T.  Harding,  K.C.,  for  the  appellant.  Since  the  dissolution  in 
1907  of  the  partnership  which  then  existed  between  G.  A\  D.  Hunt, 
the  appellant,  and  his  brother,  II.  W.  Hunt,  president  of  the  plain- 
tiff company,  the  appellant  had  never  fceen  without  the  right  to  use 
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the  name  “ Hunt’s  ” as  it  had  been  nsed  by  the  partnership,  and  in 
the  manner  now  complained  of,  as  freely  as  might  his  former  part- 
ner or  the  latter’s  successors.  Hunt’s  Ltd.  When,  in  1922,  the  appel- 
’*  lant  had  retired  from  the  concern  Bruce  Hunt  & Co.  Ltd.,  in  which 
he  had  been  a shareholder,  and  commenced  to  carry  on  business  on 
his  own  behalf,  using  the  name  Hunt’s  ” in  the  same  manner  as 
the  plaintiff  company,  he  had  received  the  right  to  do  so  from  Bruce 
Hunt  & Co.  Ltd.,  as  his  share  of  the  business  assets  of  that  com- 
pany, together  with  all  material  and  stock  in  trade  which  bore  the 
name.  The  name  was  his  own,  and  he  was  entitled  to  use  it  as  he 
did  in  the  circumstances,  and  should  not  be  asked  to  add  anything 
to  it  to  differentiate  his  business  from  that  of  the  plaintiff  company. 
Keferenoe  to  Turlon  v.  Turton  (1889)^  42  Ch.D.  128;  Levy  v. 
Walker  (1879),  10  Ch.D.  436;  Beatty  v.  Dickson  (1904-5),  3 
O.W.E..  2^  5 O.W.E.  568;  Aikins  v.  Piper  (1869),  15  Gr.  581; 
Kerly  on  Trade  Marks  and  Trade  Haines,  5th  ed.,  pp.  437,  438, 
587,  588. 

J.  M.  Bullen,  for  the  plaintiff  company,  respondents.  There  was 
a deliberate  attempt  on  the  part  of  the  appellant  to  misrepresent 
his  store  and  goods  as  being  connected  with  those  of  the  plaintiff 
company.  If  Bruce  Hunt  & Co.  Ltd.  had  the  right  to  use  the  name 
Hunt’s  ” in  the  manner  complained  of,  that  company  was  power- 
less to  assign  that  right  in  gross  unaccompanied  by  any  part  of  the 
goodwill;  Thorneloe  v.  HiM,  [1894]  1 Ch.  569;  Ullmann  & Co.  v. 
Cesar  Leuha,  [1908]  A.C.  443,  446.  The  plaintiff  company  was 
content  to  allow  the  defendant  to  continue  in  his  present  use  of 
the  name,  provided  he  added  soinething  to  distinguish  his  business 
and  products  from  those  of  the  plaintiff  company.  Only  the  aptness 
of  the  present  use  of  the  name  to  deceive  the  public  need  be  shewn 
— it  was  not  necessary  to  furnish  evidence  of  actual  deceit.  Eefer- 
ence  to  Ewing  v.  Buttercup  Margarine  Co.  Ltd.,  [1917]  2 Ch.  1,  10 ; 
Teofani  & Co.  Ltd.  v.  Teofani  (1912-13),  30  E.P.C.  77,  446,  457 
et  seq.;  May  v.  May  (1914),  31  E.P.C.  324;  A.  G.  Spalding  & Bros. 
V.  A.  W.  Gamage  Ltd.  (1915),  32  E.P.C.  273,  283;  W.  and  G.  Du 
Cros  Ltd.  V.  Gold  (1912),  30  E.P.C.  117. 

Harding,  K.C.,  in  reply.  What  the  appellant  had  intended  to 
do,  and  what  he  had  done,  was  to  buy  the  goodwill  of  the  business 
of  Bruce  Hunt  & Co.  Ltd.  in  so  far  as  it  had  to  do  with  the  use  of 
their  name  Hunt’s.”  There  was  no  fraud.  There  had  been  a 
division  of  the  assets. 

December  19.  Middleton,  J.A.-^This  litigation  is  particularly 
regrettable  owing  to  the  fact  that  the  plaintiff*  and  the  defendant 

* Meaning  the  president  and  principal  shareholder  of  the  plaintiff 
company. 
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are  brothers,  and  to  the  fact  that  the  defendant  refused  to  yield  to  App.  Div. 
the  suggestion  made  by  the  Court  greatly  to  his  advantage.  ^24. 

Many  years  ago,  about  1905,  the  plaintiff,  the  defendant,  and 
a half-brother  named  Bruce  embarked  in  the  candy  business  in  a ^ ^ 

small  way,  the  plaintiff  and  Bruce  alone  contributing  capital.  In  Hx^. 

connection  with  this  business  the  word  Hunt’s  ” was  designed  by  Middleton, 
a sign-painter  as  a sign  for  the  store  in  a peculiar  and  rather  effec- 
tive  scroll.  This  word,  appealing  to  the  popular  taste,  was  adopted 
as  distinctive  of  the  goods  manufactured  and  sold,  and  became,  in 
the  fullest  acceptance  of  the  term,  a trade  name.  In  1909  the  firm 
was  dissolved,  and  both  the  plaintiff  and  Bruce  used  the  name  in 
connection  with  businesses  separately  carried  on  by  them  from  1909 
to  1914.  The  defendant  had  some  business  connection  with  Bruce 
during  this  period.  From  1914  to  1917  the  businesses  were  car- 
ried on  by  the  plaintiff  and  by  Bruce  and  Hunt  (the  defendant) 
under  an  arrangement  by  which  the  plaintiff  manufactured  and 
supplied  candies  for  all  the  stores.  There  was  common  advertising, 
the  expense  being  divided.  This  arrangement  ending  in  1917,  each 
concern  apparently  used  the  box  and  name.  In  September,  1919, 

Bruce  and  the  defendant  formed  an  incorporated  company  called  ' 

Hunt’s  Limited and,  this  being  assumed  by  the  plaintiff  to  be 
an  infringement  of  his  rights,  as  he  was  carrying  on  business  under 
the  names  H.  W.  Hunt  & Co.”  and  Hunt’s,”  such  prcceedings 
were  taken  as  resulted  in  the  name  of  the  newly  incorporated  com- 
pany being  changed  to  Bruce  LIunt  & Company  Limited,”  by  sup- 
plementary letters  patent  issued  on  the  12th  November,  1919. 

Bruce  then  made  up  his  mind  to  carry  on  his  business  as  Bruce’s 
and,  this  not  being  agreeable  to  the  defendant,  he  then,  or  early  in 
1920,  started  a new  business  of  his  own. 

The  plaintiffs  business  had  so  grown  that  he  had  seven  stores 
in  different  parts  of  the  city,  all  equipped  and  decorated  on  a dis- 
tinctive plan,  and  bearing  as  a sign  the  large  legend  Hunt’s  ” in 
the  scroll  form. 

When  the  defendant  opened  his  store  he  used  nothing  to  indi- 
cate his  proprietorship  of  the  new  business  established,  and  so  de- 
signed, equipped,  and  advertised  his  store  as  to  lead  any  one  to 
suppose  the  store  opened  by  him  was  a new  branch  store  opened  by 
the  plaintiff.  He  used  the  name  “ Hunt’s  ” and  the  peculiar  form 
of  scroll  both  as  a sign  for  his  business  and  upon  the  boxes  in  which 
candies  and  similar  goods  were  sold,  and  in  advertising,  and  desig- 
nated his  shop  Hunt’s  New  Store.”  There  is  no  room  for  any 
difference  of  opinion  as  to  the  defendant’s  intention. 

The  learned  Chief  Justice,  impressed  by  the  desirability  of 
avoiding  litigation  of  this  type  between  members  of  a family,  did 
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his  best  to  bring  about  a settlement,  but  unsuccessfully.  He  then 
delivered  judgment  finding  the  defendant  guilty  of  passing  off, 
saying : He  endeavoured  to  profit,  and  to  some  extent  did  profit, 

by  representing  that  his  business  was  that  of  the  plaintiff,  by  adopt- 
ing something  which  the  plaintiff  had  adopted,  to  induce  his  cus- 
tomers to  become  his  own.  He  has  a right  to  use  his  own  name  just 
as  much  as  the  plaintiff  has,  but  nobody  has  a right  to  use  a name 
for  a deceptive  purpose.  No  one  has  a right  to  gain  a profit  by 
making  it  appear  that  he  is  another  person  ...  he  endeavoured 
to  mislead  the  buying  public,  and  he  succeeded  to  some  extent,  to 
purchase  from  him  in  the  belief  that  they  were  purchasing  from  the 
plaintiff.  In  this  way  he  did  a double  wrong.  He  wronged  the 
public  and  he  wronged  the  plaintiff  by  taking  from  him  that  to 
which  he  was  entitled.’^ 

I agree  with  the  Chief  Justice  both  upon  the  facts  and  the 
law. 

The  argument  before  us  turned  almost  entirely  upon  the  de- 
fendant’s supposed  right  to  use  his  own  name,  and  consequently 
to  describe  his  goods  as  “ Hunt’s,”  ignoring  the  fact  that  in  certain 
circumstances  this  might  amount  to  fraud. 

The  immortal  words  of  Knight  Bruce,  L.J.,  in  Burgess  v. 
Burgess  (1853),  3 DeG.  M.  & G.  896,  903,  904,  ^^All  the  Queen’s 
subjects  have  a right,  if  they  will^  to  manufacture  and  sell  pickles 
and  sauces  ...  in  their  own  names,  and  not  the  less  so  that 
they  bear  the  same  name  as  their  fathers,”  are  done  scant  justice 
when  quoted  without  the  words  that  follows : If  any  circum- 

stance' of  fraud,  now  material,  had  accompanied,  and  were  con- 
tinuing to  accompany,  the  case,  it  would  stand  very  differently.” 

The  same  exception  is  recognised  in  Dunlop  Pneumatic  Tyre 
Go.  Ltd.  V.  Dunlop  Motor  Co.  Ltd.  (1906-07),  23  E.P.O.  761,  24 
R.P.C.  572,  [1907]  A.C.  430,  where  Lord  Kyllachey,  after  a strong 
statement  vindicating  the  general  right  of  every  man  to  use  his 
own  name  in  the  conduct  of  his  own  business,  says,  “ Unless  there 
had  been,  in  addition  to  the  use  of  that  name,  some  overt  act 
. . . indicative  of  fraud — that  is  to  say,  of  dishonest  effort  to  pass 
off  his  own  goods  as  the  goods  of  another”  (23  E.P.C.  at  p.  770). 

So  much  has  been  written  upon, this  subject  in  such  a multitude 
of  cases  that  citations  from  many  would  be  wearisome.  In  A.  G. 
Spalding  & Bros.  v.  A.  W.  Gamage  Ltd.,  32  R.P.C.  273,  Lord 
Parker  delivered  a judgment,  accepted  by  all  the  other  Lords,  de- 
fining the  underlying  principle  on  which  the  judgments  of  the 
Court  are  founded : Nobody  has  any  right  to  represent  his  goods 

as  the  goods  of  somebody  else  ” (p.  283) . Nor  need  the  represen- 
tation be  fraudulently  made.  It  is  enough  that  it  has  in  fact  been 
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made,  whether  fraudulently  or  othei^wise,  and  that  damages  may 
probably  ensue  . . . The  representation  is  in  fact  treated  as  the 
invasion  of  a right  (p.  383).  The  passing  off,  it  is  pointed  out 
(p.  284),  is  seldom  based  on  express  misrepresentation.  The  repre- 
sentation is  more  generally  to  be  implied  from  the  use  or  imita- 
tion of  a mark,  trade  name,  or  get-up  with  which  the  goods  of 
another  are  associated  in  the  minds  of  the  public,  or  of  a particular 
class  of  the  public.  In  such  cases  the  point  to  be  decided  is 
whether,  having  regard  to  all  the  circumstances  of  the  case,  the 
use  by  the  defendant  in  connection  with  the  goods  of  the  mark, 
name,  or  get-up  in  question  impliedly  represents  such  goods  to  be 
the  goods  of  the  plaintiff,  or  the  goods  of  the  plaintiff  of  a par- 
ticular class  ...  or  ...  is  calculated  to  deceive.'’^ 

In  the  more  recent  case  of  Harrods  Ltd.  v.  Harrod  Ltd.  (1923), 
40-  Times  L.E.  195^  the  Court  of  Appeal  emphasised  the  view  that 
the  actions  of  a man  speak  louder  than  his  words,  and  that  where 
the  names  are  so  much  alike  as  to  be  calculated  to  deceive,  you  may 
draw  an  inference  of  an  attempt  to  defraud  the  public,^^  and  it  is 
the  duty  of  the  Court  in  such  cases  to  restrain  it.  “ If  I find  that 
a man,  taking  a particular  name  under  which  to  trade,  is  a knave, 
I give  him  credit  for  not  being  also  a fool,  and  I assume  that  there 
is  reasonable  probability  that  his  knavish  purpose  will  succeed.  I 
think  there  is  ample  evidence  on  the  part  of  the  plaintiffs  that  this 
is  not  an  honest  case  ...  It  was  a suitable  name  for  their  pur- 
pose, and  that  purpose  was  what  the  learned  trial  Judge  described 
as  an  impudent  attempt  to  pretend  they  are  that  which  they  are 
not  . . . When  you  have  facts  such  as  stare  one  in  the  face  in 
this  case,  it  does  not  require  very  much  evidence  to  assist  one  to 
arrive  at  a proper  conclusion.” 

It  is  also  trite  law  that  the  honesty  of  the  defendant  may  be 
judged  by  his  readiness  to  accept  a suggestion  so  to  distinguish  his 
goods  as  to  avoid  all  chance  of  confusion.  Cases  are  collected  in 
Kerly  on  Trade  Marks  and  Trade  Name,  5th  ed.,  p.  473. 

The  Court  here  suggested  that  each  party  should,  in  addition 
to  the  scroll,  add  conspicuous  words  indicating  proprietorship. 
This  the  plaintiff  was  ready  to  do,  but  the  defendant  declined,  rest- 
ing his  case  entirely  upon  his  assumed  right  to  use  the  name  with- 
out any  qualification  or  subsidiary  designation  of  the  proprietor- 
ship of  the  buisness. 

The  appeal  fails  and  should  be  dismissed  with  costs. 


App.  Div. 
1924. 

Hunt’s  Ltd. 

V. 

Hunt. 

Middleton, 

J.A. 


Orde,  J.A.  : — I have  read  the  judgment  of  my  brother  ^fiddle- 
ton,  in  which  I concur,  and  I desire  to  add  onlv  a few  words.  It 
is  clear  that,  unless  the  defendant  has  some  title  in  the  trade  name 
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App.Oiv.  in  question,  in  the  form  in  which  it  appears  to  the  public,  his  use 
^24.  of  it  in  that  form  is  in  fact  and  in  law  a fraud  upon  the  plaintiff 
— p-  company  and  ought  to  be  restrained. 

What  is  the  nature  of  his  alleged  title  ? It  must  necessarily  be 
based  upon  the  alleged  transfer  by  Bruce  Hunt  & Oo.  Ltd.  to  him- 
Orde,  J.A,  self,  when  he  ceased  to  have  any  interest  in  the  .business  of  that 
company.  Now  the  right  which  Bruce  Hunt  & Co.  Ltd.  had, 
whether  regarded  as  a mere  concession  from  the  plaintiff  company, 
or  as  a concurrent  right  derived  from  the  dissolution  of  the  earlier 
partnership  of  H.  W.  Hunt  & Co.,  must  in  the  nature  of  things 
have  been  associated  with  the  business  of  Bruce  Hunt  & Co.  Ltd. 
The  defendant's  interest  in  that  business  was  as  a shareholder  in 
the  company  and  not  otherwise.  He  parted  with  his  interest  in  the 
company  in  order  to  start  a new  business  for  himself.  He  acquired 
no  part  of  the  business  or  goodwill  of  the  company,  all  of  which 
it  retained.  Whatever  concurrent  right  it  had  with  the  plaintiff 
company  to  use  the  trade  name  Hunt^s  it  might  either  continue 
to  use  or  abandon.  But  it  ct)uld  not  assign  the  bare  right  to  use 
the  trade  name,  unaccompanied  by  the  goodwill  of  the  business 
itself:  Thornloe  v.  Hill,  [1894]  1 Ch.  569.  ^ 

The  defendant,  as  a partner  of  the  original  firm,  may  have  been 
entitled,  along  with  his  partner  Bruce,  to  continue  the  use  of  the 
trade  name  concurrently  with  the  use  of  it  by  H.  W.  Hunt,  who 
now  controls  the  plaintiff  company.  But,  when  the  defendant  and 
Bruce  transferred  the  goodwill  of  their  business  to  Bruce  Hunt  & 
Co.  Ltd.,  they  ceased  to  have  any  individual  proprietorship  in  the 
trade  name.  I am  unable  to  see  how,  merely  because,  between  the 
time  of  the  dissolution  of  the  original  firm  and  the  transfer  to 
Bruce  Hunt  & Co.  Ltd.,  the  defendant  had  some  concurrent  right 
to  use  the  trade  name,  his  position  is  in  any  way  strengthened  or 
is  different  from  that  of  any  other  person  so  as  to  enable  him  to 
acquire  from.  Bruce  Hunt  & Co.  Ltd.  any  right  to  the  trade  name 
in  gross.  He  and  Bruce  parted  with  their  concurrent  right,  along 
with  the  goodwill  of  their  business,  to  the  company.  He  cannot 
now  re-acquire  the  right  except  with  the  goodwill. 

Consequently,  in  so  far  as  he  uses  the  name  Hunt’s  ” in  a way 
to  deceive  the  public  and  injure  the  plaintiff  company,  he  stands 
in  a position  no  whit  different  from  any  other  person,  notwithstand- 
ing that  his  name  is  Hunt,  and  the  plaintiff  company  is  entitled  to 
the  injunction  granted  at  the  trial. 

Latchford,  C.J.  : — I agree  in  the  result. 

Hasten,  J.A. : — I agree  with  Middleton  and  Orde,  JJ.A. 


Appeal  dismissed  with  costs. 
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[APPELLATE  DIVISION.] 

Heller  v.  Niagara  Racing  Association. 

Contr'act — Purchase  of  Ticket  for  Admission  to  Race-course — Expulsion 
of  Purchaser — ''Rule  ” Printed  on  Ticket — Right  to  Remove  any 
Person — Evidence — Actual  or  Implied  Knowledge  of  " Rule  ” — 
License  not  to  de  Arbitrarily  Revoked. 

The  plaintiff  bought  from  the  defendants  a ticket  entitling  him  to 
admission  to  their  race-course,  was  admitted  upon  presentation  of 
the  ticket  when  a race-meeting  was  in  progress,  and  was  ejected  by 
the  defendants'  from  the  course,  whereupon  he  brought  this  action  for 
assault,  illegal  arrest,  and  wrongful  ejection.  The  defendants  did 
not  shew  any  cause  for  the  ejection,  but  relied  upon  a rule  printed 
on  the  ticket,  that  “ the  management  reserves  the  right  to  refuse 
admission  to  or  exclude  or  remove  from  the  grounds  any  person 
whatever:” — 

Held,  that  the  defendants  could  not  justify  under  the  “ rule  ” unless 
they  shewed  that  the  plaintiff  accepted  the  ticket  with  actual  or 
presumed  knowledge  of  the  rule;  whether  he  did  so  or  not  was  a 
question  of  fact;  and  the  finding  of  the  trial  Judge  in  his  favour 
could  not,  upon  the  evidence,  be  interfered  with — no  sufficient  evi- 
dence was  given  to  fix  the  plaintiff  with  knowledge  of  the  rule. 

The  license  granted  by  the  sale  of  a ticket  for  any  spectacle  includes  a 
contract  not  to  revoke  the  license  arbitrarily;  the  contract  entitles 
the  purchaser  to  stay  and  witness  the  whole  performance,  if  he  does 
not  misconduct  himself;  and  the  license  and  agreement,  if  given  for 
value,  bestow  an  enforceable  right. 

Hurst  V.  Picture  Theatres  Ltd.,  [1915]  1 K.B.  1 (overruling  Wood  v. 
LeadMtter  (1845)  13  M.  & W.  838),  and  Henderson  v.  Stevenson 
(1875),  L.R.  2 H.L.Sc.  470,  followed. 

Appeal  by  the  defendants  from  the  judgment  of  Rose,  J.,  at 
the  trial,  in  favonr  of  the  plaintiff^  for  the  recovery  of  $1,000  dam- 
ages in  an  action  for  assault,  false,  malicious,  and  illegal  arrest, 
and  ejection  from  a race-meeting. 

On  the  11th  August,  1923,  the  plaintiff  purchased,  at  a wicket 
near  the  entrance-gate  to  the  defendants’  race-course,  situate  at 
Fort  Erie,  a ticket  which  he  presented  at  the  gate,  and  on  presenta- 
tion of  which  he  was  permitted  to  enter  the  defendants’  premises 
for  the  purpose  of  viewing  the  racing  there  going  on. 

Owing  to  a mistake  as  to  the  identity  of  the  plaintiff,  the  de- 
fendants removed  the  plaintiff  from  their  race-course  ; whereupon 
he  brought  this  action. 

September  16.  The  appeal  was  heard  by  Mulock,  C.J.O., 
Magee^  Hodgins/ Ferguson,  and  Smith,  JJ.A. 

W.  M.  German,  K.C.,  for  the  appellants,  argued  that  the  admis- 
sion ticket  was  a license,  and  that  the  defendants  had  a legal  right 
to  remove  the  plaintiff  from  their  premises  if  he  refused  to  go  when 
requested.  He  relied  upon  Wood  v.  Leadhiffer  (1845),  13  if.  & W. 
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838.  But  for  Hurst  v.  Picture  Theatres  Ltd.,  [1915]  1 K.B.  1, 
this  authority  would  be  conclusive.  Though  the  latter  case  was 
said  to  overrule  the  former,  the  remarks  of  the  dissenting  Judge 
on  p.  16  of  the  report  should  be  considered.  Eeference  should  also  be 
made  to  Halsbury's  Laws  of  England,  vol.  27,  p.  408,  and  Banis- 
well  V.  National  Amusement  Co.  (1915),  23  D.L.E.  615.  Counsel 
also  contended  that  the  plaintiff  was  bound  by  a condition  which 
was  printed  on  the  ticket,  and  had  ample  notice  of  its  existence 
and  purport.  If  a racing  association  could  not  eject  without  spe- 
cific cause,  their  tracks  would  be  overrun  by  an  undesirable  class. 
He  also  urged  that  the  damages  were  excessive. 

W.  R.  Smyth,  K.C.,  and  W.  W.  Vichers,  for  the  plaintiff,  re- 
spondent, contended  that  the  damages  were  reasonable,  considering 
that  there  had  been  aggravation.  On  the  question  of  law  they  re- 
lied upon  the  Hurst  case^  which  had  especially  overruled  Wood  v. 
Leadbitter.  If  a racing  association  were  given  a free  hand  in  eject- 
ing people  without  cause,  the  most  respectable  persons  could  be 
summarily  ejected.  Eeference  to  David  Allen  Sons  Billposting 
Ltd.  V.  King,  [1915]  2 I.E.  213,  448.  It  was  not  a case  of  license, 
but  one  of  contract,  and  the  condition  was  not  reasonably  brought 
home  to  the  plaintiff:  Grand  Trunk  Pacific  Coast  Steamship  Co.  v. 
Simpson  (1922),  63  Can.  S.C.E.  361;  Waikins  v.  Rymill  (1883), 
10  Q.B.D.  178;  Henderson  v.  Stevenson  (1875),  L.E.  2 IT.L.  Sc. 
470. 

German,  K.C.,  in  reply. 

December  22.  Ferguson,  J.A.  : — On  the  11th  August,  1923, 
the  plaintiff  purchased,  at  a wicket  near  the  entrance-gate  to  the 
defendants’  race-course  situate  at  Fort  Erie,  a ticket  which  he  pre- 
sented at  the  gate,  and  on  presentation  of  which  he  was  permitted 
to  enter  the  defendants’  premises  for  the  purpose  of  viewing  the 
racing  there  going  on. 

Owing  to  an  unfortunate  mistake  as  to  the  identity  of  the 
plaintiff,  the  defendants  removed  him  from  their  race-course. 

This  action  was  brought  for  wrongful  ejectment  and  assault. 

In  their  pleadings  the  defendants  do  not  seek  to  justify  the 
removal  on  the  ground  that  the  plaintiff  was  an  undesirable  patron 
or  had  misconducted  himself.  They  plead  that  they  were  entitled 
by  law  to  revoke  the  license  granted  to  the  plaintiff,  and  to  remove 
him  from  their  premises  if  on  request  he  refused  to  go.  To  support 
this  defence  they  relied  upon  (1)  the  case  of  Wood  v.  Leadbitter, 
13  M.  & W.  838,  and  (2)  a rule  printed  in  small  type  on  a portion 
of  the  ticket  issued  to  the  plaintiff. 

The  reading  matter  on  the  ticket  is  divided  into  two  parts,  and 
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’ the  ticket  is  divided  into  two  coupons.  One  coupon  is  much  larger 
than  the  other  and  the  words  on  the  larger  coupon  are : — 

Grand  Stand  Enclosure. 

NIAGAEA  EACING  ASSOOIATION. 

Day  Gentlemen. 

7 Admit  One 

This  Day  Only. 

Drop  this  Coupon  in  Box. 

On  the  smaller  coupon  the  following  words  are  printed : — 
Grand  Stand  Enclosure. 

Day  Gentlemen. 

7 Patron  must  keep  this  coupon. 

Eule:  The  Port  Erie  race-course  and  grounds  are  private  pro- 
perty, and  the  management  reserves  the  right  to  refuse  admission 
to  or  exclude  or  remove  from  the  grounds  any  person  whatever. 


App.  Div. 
1924. 


HEI.LER 

V. 

Niagara 

Racing 

Associa- 

tion. 

Ferguson, 

J.A. 


The  action  was  tried  by  Eose,  J.,  at  Welland,  on  the  19th  May, 
1924,  and  he  awarded  the  plaintiff  $1,000  and  costs,  being  of  opin- 
ion that  he  must  apply  the  law  as  stated  in  Hurst  v.  Picture  The- 
atres Ltd.,  [1915]  1 K.B.  1,  and  in  Grand  Trunk  Pacific  Coast 
Steamship  Co.  v.  Simpson,  63  Can.  S.C.E.  361,  followed  by  this 
Court  in  Kerry  v.  International  Mercantile  Marine  Co.  (1923), 
23  O.W.K.  496. 

As  I read  the  Hurst  case^  it  determined  that  since  the  Judica- 
ture Act,  even  though  a ticket  granting  a license  to  enter  upon  pro- 
perty be  not  under  seal,  the  purchaser  of  such  a ticket  for  the 
purpose  of  entering  a theatre  or  race-track  has  the  right  to  enter 
and  stay  and  witness  the  performance  provided  he  behaves  himself 
properly.  Also  that  the  license  granted  by  the  sale  of  the  ticket 
includes  a contract  not  to  revoke  the  license  arbitrarily,  and  if  the 
purchaser  of  a ticket  is  physically  removed  without  adequate  reas- 
ons and  turned  out  of  a theatre  or  race-track,  he  may  bring  an 
action  for  ejectment  and  assault,  and  that  iYood  v.  Headhitter  is 
no  longer  to  be  followed. 

In  his  reasons  for  judgment,  the  learned  trial  Judge  says: — 
Mr.  German  admits  that  by  the  decision  in  Hiirst  v.  Picture 
Theatres  Htd.,  [1915]  1 K.B.  1,  I am  precluded  from  holding 
that,  apart  from  the  condition  printed  upon  the  ticket,  the  license 
to  enter  the  defendants^  track  was  revocable  at  the  pleasure  of  the 
defendants.^’ 

On  the  argument  of  the  appeal,  Mr.  German  urged  that  the 
Hurst  case  should  not  be  followed;  but,  on  it  being  pointed  out  to 
him  that  it  had  been  followed  in  numerous  cases  in  England  and  in 
this  country  (see  Cox  v.  Coulson,  [19t6]  2 K.B.  177;  Brllish 

24 — 56  O.L.R. 
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Actors  Film  Go.  Ltd.  v.  Glover,  [1918]  1 K.B.  299;  Said  v.  Butt, 
[1920]  3 K.B.  497;  Hulls  v.  Black  (1918),  44  O.L.E.  545),  Mr. 
Grerman  fell  back  npon  the  argument  that  the  plaintiff  was  bound 
by  the  condition  printed  upon  the  ticket,  and  that  the  learned 
Judge  erred  in  finding  that  the  plaintiff  had  not  notice  or  knowl- 
edge of  the  condition,  and  that  the  defendants  had  not  taken  all 
reasonable  means  to  bring  to  the  plaintiff^s  notice  the  fact  that  the 
license  was  conditional  or  the  fact  that  the  ticket  had  a condition 
printed  upon  it. 

It  was  in  this  Court  pointed  out  that  in  Said  v.  Butt  (supra) 
McCardie,  J.^  had  said  (p.  502)  : I may  point  out  that  a theatre 

stands  on  a wholly  different  footing  from  a public  inn,  or  a public 
service  such  as  a railway.  A public  inn,  for  example,  is  under  a 
common  law  duty  to  supply  to  all  who  come  provided  that  accom- 
modation exists;  and  provided  also  that  the  guest  is  of  proper 
character  and  behaviour.  But  a theatre  stands  upon  a wholly 
different  footing.  It  may  sell  or  refuse  to  sell  tickets  at  its  own 
option.  The  public  cannot  compel  a theatre  to  grant  admission;’^ 
and  it  was  by  the  Court  suggested  that  the  authorities  relied  upon 
by  the  trial  Judge  might  not  here  apply,  because  the  defendants  in 
the  Kerry  case  and  the  case  it  followed  were  common  carriers, 
bound  by  law  to  contract,  and  were  seeking  by  the  ticket  to  limit 
their  common  law  liability,  whereas  in  this  case  the  defendants 
were  not  bound  to  make  any  contract. 

At  the  conclusion  of  the  oral  argument^  counsel  were  given 
permission  to  file  written  arguments  dealing  with,  the  point  sug- 
gested, and  both  counsel  have  filed  further  arguments. 

In  his  written  memorandum,  counsel  for  the  appellants  cited 
and  relied  upon  the  following  authorities:  Frank  Warr  & Co. 

Ltd.  V.  London  County  Council,  [1904]  1 K.B.  713,  722;  Ameri- 
can & English  Encyc.  of  Law,  2nd  ed.,  vol.  18,  p.  1135;  Gilaud 
Y.  Great  Eastern  Railway  Co.,  [1920]  3 K.B.  689 ; and  Provident 
Savings  Life  Assurance  Society  of  Neio  York  v.  Mowat  (1902), 
32  Can.  S.C.E.  147. 

Counsel  for  the  respondent  cited  the  following  additional 
cases:  Watkins  v.  Rymill,  10  Q.B.D.  178;  Lewis  v.  McKee 

(1868),  L.E.  4 Ex.  58;  Henderson  v.  Stevenson,  L.E.  2 H.L.  Sc. 
470. 

I have  perused  and  considered  the  evidence  in  the  light  of  the 
argument,  and  see  no  reason  or  ground  for  disagreeing  with  the 
statements  and  findings  of  fact  of  the  learned  trial  Judge,  and  it 
therefore  becomes  necessary  to  consider  and  ascertain  the  prin- 
ciple underlying  Kerry  v.  International  Mercantile  Marine  Go., 
which  followed  Grand  Trunk  Pacific  Coast  Steamship  Go:  v.  Simp- 
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son,  and  thus  to  determine  whether  or  not  these  authorities  are 
applicable  in  this  case. 

I have  carefully  considered  the  cases  cited,  and  am  of  opinion 
that  they  did  not  turn  upon  the  fact  that  the  vendors  of  the  tickets 
were  common  carriers,  and  were  bound  to  contract,  and  were  seek- 
ing to  limit  their  common  law  liability,  but  are  based  upon  the 
law  of  contract  by  oSer  and  acceptance,  and  establish  that  if  the 
circumstances  surrounding  the  purchase  of  a ticket,  be  it  a theatre 
ticket,  a race-track  ticket,  a cloak-room  ticket,  railway  ticket,  or 
any  other  kind  of  ticket,  are  not  such  as  to  give  the  purchaser 
notice  of  the  fact  that  the  vendors  of  the  ticket  intend  it  to  be 
something  more  than  a mere  receipt  or  voucher,  evidencing  his 
right  to  enter  the  theatre  or  track,  or  to  be  carried,  or  in  the  case  of 
depositing  goods  in  a check-room  to  follow  and  identify  his  property, 
the  special  terms  and  conditions  on  the  ticket  are  not  binding  upon 
the  purchaser  unless  he  has  expressly  or  impliedly  assented  thereto, 
and  the  question  whether  he  has  so  assented  turns  on  his  accept- 
ance of  the  ticket  with  actual  or  presumed  knowledge  of  the  con- 
dition. Whether  the  purchaser  had  actual  knowledge  and  whether 
the  vendors  of  the  ticket  had  done  that  which  was  reasonably 
sufficient  to  give  the  purchaser  of  the  ticket  notice  of  the  condition 
or  that  the  ticket  had  conditions  on  it  limiting  his  rights,  so  that 
the  Court  may  presume  knowledge,  are  questions  of  fact  depend- 
ing on  the  circumBtances  of  each  case.  In  my  opinion  the  cases 
turn  upon  knowledge  and  assent,  express  or  implied,  and  the  rule 
laid  down  by  the  cases  is  based  upon  common  knowledge  that  per- 
sons to  whom  tickets  are  sold  at  a railway  ticket-office,  theatre 
box-office^  a check-room,  and  like  places,  do  not,  in  the  hurry  and 
bustle  usually  attendant  upon  such  transactions,  either  stop  or 
have  opportunity  to  stop  and  critically  examine  the  ticket  to  see  if 
any  special  terms  and  conditions  are  printed  or  stamped  thereon, 
and  because  it  cannot  be  presumed  that  when  a person  steps  up  to 
a mcket  and  asks  and  pays  for  a ticket  for  the  purpose  of  gaining 
admission  to  a theatre  or  a race-track  or  to  travel,  he  should  be 
taken  to  have  asked  for  and  should  expect  to  receive  a document 
setting  out  the  terms  of  a'  contract  between  the  parties,  or  any- 
thing more  than  a voucher  or  receipt  entitling  him  to  enter  the 
theatre  or  race-course  or  to  be  carried. 

In  Henderson  v.  Stevenson,  2 H.L.  Sc.  47'0,  Lord  Hatherley 
said  (p.  479)  7 

A ticket  is  in  reality  in  itself  nothing  more  than  a receipt  for 
the  money  which  has  been  paid.^^ 

Lord  OTIagan  said  (p.  481)  : — 

Wffien  a company  desires  to  impose  special  and  most  stringent 
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terms  upon  its  customers,  in  exoneration  of  its  own  liability,  there 
is  nothing  unreasonable  in  requiring  that  those  terms  shall  be  dis- 
tinctly declared  and  deliberately  accepted.^’ 

Lord  Cairns  said  (pp.  475,  476) 

My  Lords,  the  question  does  not,  as  it  seems  to  me,  depend 
upon  any  technicality  of  law  or  upon  any  careful  examination  of 
decided  authorities.  It  is  a question  simply  of  ^ common  sense. 
Can  it  be  .held  that,  when  a person  is  entering  into  a contract  con- 
taining terms  which  de  facto  he  does  not  know,  and  as  to  which 
he  has  received  no  notice,  he  ought  to  inform  himself  upon  them  ? 
My  Lords,  it  appears  to  me  to  be  impossible  that  that  can  be  held.^^ 
Lord  Chelmsford  said  (p.  477)  : — 

Assent  is  a question  of  evidence,  and  the  assent  must  be  given 
before  the  completion  of  the  contract.  The  company  undertake 
to  convey  passengers  in  their  vessels  for  a certain  sum.  The  moment 
the  money  for  the  passage  is  paid  and  accepted,  their  obligation  to 
carry  and  convey  arises.  It  does  not  require  the  exchange  of  a 
ticket  for  the  passage-money,  the  ticket  being  only  a voucher  that 
the  money  has  been  paid.  Or,  if  a ticket  is  necessary  to  bind  the 
company,  the  moment  it  is  delivered  the  contract  is  completed 
before  the  passenger  has  had  an  opportunity  of  reading  the  ticket, 
much  less  the  endorsement.  It  may  be  a question  whether,  if  a 
passenger  were  to  read  the  endorsement  and  decline  to  agree  to  the 
terms,  the  company  could  refuse  to  take  him  as  a passenger.  Hold- 
ing themselves  out  as  undertaking  to  convey  passengers  by  their 
vessels,  it  might  be  held  that  they  are  bound  to  carry  upon  the 
terms  of  their  common  law  liability  alone,  unless  a special  con- 
tract be  entered  into  with  the  passenger.  But  it  is  unnecessary 
to  consider  this  point. 

The  concluding  words  of  the  passage  quoted  from  the  opinion 
of  Lord  Chelmsford  indicate  that,  while  there  may  be  a greater 
obligation  on  carriers,  because  they  are  bound  to  contract,  than 
on  other  persons  not  so  bound,  yet  the  decision  in  that  case  did  not 
turn  upon  the  fact  that  the  carriers  were  bound,  to  contract,  but  on 
the  law  of  contract  by  offer  and  acceptance. 

Parker  v.  South  Eastern  Railway  Co.  (1876),  1 C.P.D.  618, 
2 C.P.D.  416,  was  not  a carrier  case.  That  case  arose  out  of  the 
deposit  of  goods  in  a check-room  of  a railway  station.  In  that  case 
Benjamin,  Q.C.,  counsel  for  the  defendants,  took  the  very  point 
that  we  are  now  considering.  He  argued  (2  C.P.D.  at  p.  418)  : — 
Henderson  v.  Stevenson,  L.E.  2 H.L.  Sc.  470,  was  not  a simi- 
lar case ; there  the  passenger  took  the  ticket  in  a hurry,  and  knew 
nothing  about  it.  Besides,  in  that  case  the  company  were  common 
carriers  bound  to  take  the  passenger  on  terms  fixed  by  law;  but 
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the  company  are  under  no  obligation  to  keep  a cloak-room,  and 
they  have  an  absolute  right  to  prescribe  the  terms  on  which  they 
will  accept  articles  left  there.  They  are  not  even  warehousemen, 
for  they  will  only  take  small  articles  for  the  convenience  of  pas- 
sengers.’^ 

Though  this  point  thus  taken  by  Mr.  Benjamin  was  not  dis- 
cussed in  the  opinions  of  the  learned  Lord  Justices  of  Appeal  who 
determined  the  Parker  case,  the  judgment  and  reasons  therefor, 
I think,  establish  that  the  purchaser  of  any  such  ticket  as  we  are 
here  considering  cannot  be  held  to  have  assented  to  and  is  thus 
not  bound  by  any  special  terms  and  conditions  printed  or  stamped 
on  the  ticket,  if  the  circumstances  surrounding  the  purchase  are 
such  as  to  justify  a court  or  jury  in  holding  that  the  purchaser 
had  not  knowledge  of  the  condition,  or  that  the  issuer  of  the  ticket 
had  not  done  that  which  was  reasonably  sufficient  to  give  the  pur- 
chaser notice  of  the  condition  relied  upon  or  at  least  notice  that  the 
ticket  purported  to  be  something  more  than  a mere  receipt  or 
voucher;  see  also  Gihaud  v.  Great  Eastern  Railway  Co.  (supra), 
following  Harris  y.  Great  Western  Raihvay  Co.  (1876),  1 Q.B.D. 
515,  both  of  which  were  cloak-room  cases. 

I think  I should  point  out  that  in  Said  v.  Butt  the  defence 
was  that  the  theatre  company  had  never  entered  into  a contract 
with  the  plaintiff,  who,  knowing  that  the  defendants  would  not  sell 
him  a ticket,  entered  the  defendants’  theatre  on  a ticket  purchased 
by  a third  person.  In  such  a case  an  inquiry  as  to  the  duty  or 
obligation  of  the  defendants  to  contract  was  very  pertinent  to  the 
issue. 

I think  the  appeal  must  be  dismissed. 

Mulock,  C.J.O.,  Magee  and  Smith,  JJ.A.,  agreed  with  Feii- 
GUSOH,  J.A. 

Hodgihs,  J.A : — It  appears  to  be  settled  law  in  England  that 
a license  granted  by  the  sale  of  a ticket  includes  a contract  not  to 
revoke  the  license  arbitrarily,  which  contract  entitles  the  purchaser 
to  stay  and  witness  the  whole  performance,  provided  he  behaves 
properly  and  complies  with  the  rules  of  the  management,  and  that 
this  license  and  agreement,  if  given  for  value,  is  an  enforceable 
right:  Hurst  v.  Picture  Theatres  Ltd.,  [1915]  1 K.B.  at  p.  10. 
There  is  no  reason  why  this  Court  should  not  adopt  what  seems  to 
be  a most  reasonable  view,  having  regard  to  modern  conditions. 

If  this  contract  arises  out  of  the  sale  of  the  ticket  for  a per- 
formance, it  may,  of  course,  be  varied  by  the  parties  and  may  be 
partly  written  and  partly  oral.  * 

If,  then,  the  seller  desires  to  impose  conditions  upon  the  pur- 
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chaser  other  than  those  which  arise  on  the  simple  sale  of  such  a 
ticket  as  stated  above,  he  must  'secnre  the  purchaser’s  assent  to 
these  further  stipulations.  Whether  he  does  so  or  not  is,  in  each 
case,  a question  of  fact:  Grand  Tmn'k  Pacific  Steamship  Co.  v. 
Simpson,  63  Can.  S.C.R.  361;  Hood  v.  Anchor  Line  {Henderson 
Brothers)  Ltd.,  [1918]  A.C.  837. 

In  the  case  at  bar  no  sufficient  evidence  was  given  to  fix  the 
plaintiff  with  knowledge  of  the  arbitrary  rule  printed  on  the  ticket. 
I think  the  appeal  fails  and  must  be  dismissed  with  costs. 

Appeal  dismissed  with  costs. 


[APPELLATE  DIVISION.] 

Canadian  Flexible  Skate  Co.  Ltd.  v.  Monaech  Brass  Manu- 
facturing Co.  Ltd. 

Damages — Breach  of  Contract  for  Manufacture  and  Delivery  of  Goods 
— Delivery  of  Portion  only — Additional  Cost  of  Procuring  Goods 
elsewhere  — Loss  Caused  ty  Delay  — Loss  of  Profit  — Evidence  of 
AMlity  to  Resell  at  Profit — Duty  to  Minimise  Damages — Offers  to 
Purchase — Inquiry  as  to  Goods  actually  Contracted  for. 

By  a judgment  of  the  Court  the  defendants  were  declared  to  have  been 
guilty  of  breaches  of  a certain  contract  in  failing  to  deliver  to  the 
plaintiffs  5,000  pairs  of  skates  before  the  1st  November,  1919,  and 
10,000  pairs  before  the  1st  March,  1920,  and  a reference  was  directed 
to  a Master  to  fix  the  damages  sustained  by  reason  of  such  breaches. 
By  a subsequent  judgment  it  was  declared  that  the  damages  to  which 
the  plaintiffs  were  entitled  were  the  additional  cost,  if  any,  of  having 
the  skates  made  by  other  manufacturers  and  any  actual  loss  caused 
by  delay,  including  loss  of  profit,  if  any.  No  skates  having  been 
made  by  other  manufacturers,  the  plaintiffs  were  confined  to  actual 
loss  by  delay,  including  loss  of  profit,  if  any,  and  were  also  confined 
to  loss  by  failure  to  supply  skates  of  the  kind  contracted  for — namely, 
flexible  (or  jointed)  skates,  nickel-plated,  with  aluminum  toe  and  heel. 
The  plaintiffs  sold  about  7,250  pairs  of  skates  of  various  kinds  in 
1919  and  1920;  but  it  was  said  that  only  about  one-third  of  these 
came  within  the  description  in  the  contract,  and,  even  of  that  num- 
ber, many  were  the  subject  of  conditional  or  defeasible  contracts:  — 

Held,  that  these  sales  demonstrated  ability  to  sell,  and  proved  the 
profit  which  could  be  got  on  flexible  skates,  at  all  events  to  the 
extent  of  the  sales  of  this  kind  of  skate,  and  at  the  same  time 
shewed  that  if  they  had  been  delivered  on  the  1st  November,  1919, 
or  even  by  the  1st  March,  1920,  the  result  would  have  been  delivery 
by  the  plaintiffs  to  the  purchasers  from  them;  and  this  afforded 
evidence  of  certainty  of  profit  which  could  not  be  rejected. 

Possession  by  the  plaintiffs  of  dies  and  patterns  in  the  hands  of  the 
defendants  was  essential  to  a new  contract  with  other  manufac- 
turers, and  the  defendants,  knowing  this,  refused  to  part  with  them. 
A few  days  after  the  23rd  December,  1919,  the  defendants  definitely 
refused  to  manufacture  unless  they  were  paid  $2.68  per  pair  instead 
of  $1.50,  and  also  demanded  an  immediate  cash-advance  or  a loan:  — 
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Held,  that,  while  it  was  the  duty  of  the  plaintiffs  to  mitigate  the  dam- 
ages, they  were  not  required,  in  order  to  put  themselves  in  a position 
to  make  a contract  with  others,  to  comply  with  the  defendants’  de- 
mands, or  to  bring  an  action  against  them  for  the  dies.  Offers'  made 
to  the  plaintiffs  by  two  firms,  and  relied  upon  by  the  defendants,  did 
not  appear  to  have  been  such  as  would  have  resulted  in  a firm  con- 
tract by  a person  who  could  be  depended  upon  to  complete  the  dies 
and  the  skates — both  offers  were  in  fact  expressly  conditional  upon 
getting  the  dies  and  patterns. 

Payzu  Ltd.  v.  Saunders,  [1919]  2 K.B.  581,  explained  and  distinguished. 
The  plaintiffs  were  entitled  to  recover  for  loss  of  profits  to  the  extent 
only  to  which  the  orders  taken  by  them,  before  or  after  breach, 
afforded  evidence  of  certainty  of  profit,  and  there  was  no  ground 
for  the  inquiry  whether  they  would  have  lost  money  had  the  whole 
number  contracted  for  been  delivered. 

Williams  Brothers  v.  Agius  Ltd.,  [1914]  A.C.  510,  522,  523,  referred  to. 
The  defaulting  party  cannot  refuse  to  complete  and  then  claim  rights 
which  are  necessarily  based  upon  the  consequence  of  his  complete 
performance. 

Joyner  v.  Weeks,  [1891]  2 Q.B.  31,  referred  to. 

The  damages  should  be  calculated  at  the  rate  of  $2  per  pair  of  skates, 
and  there  should  be  an  inquiry  to  ascertain  the  number  of  skates 
actually  contracted  for  which  complied  with  the  contract,  and  to 
what  extent  and  in  what  way  orders  including  them  were  not  firm 
orders. 

Ferguson,  J.A.,  dissenting,  was  unable,  upon  the  evidence,  to  arrive 
with  any  degree  of  certainty  at  the  conclusion  that  any  large  num- 
ber of  these  skates  could  have  been  marketed,  or  marketed  at  a 
profit,  or  at  the  conclusion  that,  had  the  defendants  performed  the 
contract,  the  pecuniary  position  of  the  plaintiffs  would  have  been 
bettered. 

An  appeal  by  the  defendants  and  a cross-appeal  by  the  plaintiffs 
from  the  report  of  an  Assistant  Master,  dated  the  25th  Angnst, 
1923. 

December  3 and  5,  1023.  The  appeal  and  cross-appeal  were 
heard  by  Oede,  J.,  in  the  Weekly  Court,  Toronto. 

A.  C.  McMaster,  K.C.,  for  the  defendants.. 

C.  W.  Plaxton^  for  the  plaintiffs. 

April  14,  1924.  Cede,  J.  : — By  the  judgment  of  the  Appellate 
Division  of  the  22nd  May,  1922,  the  defendants  were  declared  to 
have  been  guilty  of  breaclms  of  a certain  contract  in  failing  to  de- 
liver to  the  plaintiffs  5,000  pairs  of  skates  before  the  1st  November, 
1919,  and  10,000  pairs  before  the  1st  March,  1920,  and  a reference 
was  directed  to  the  Master  in  Ordinary  to  tlx  the  damages  sustained 
by  reason  of  such  breaches  and  to  take  all  necessary  accounts  be- 
tween the  parties,  including  what,  if  anything,  was  due  to  the 
defendants  on  their  counterclaim. 

The  judgment  also  ordered  that  certain  dies,  patterns,  jiggs, 
and  other  appliances,  and  certain  stampings  or  partly  manufactured 
skates,  should  be  handed  over  by  the  defendants  to  tlie  plaintiffs 
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upon  the  plaintiffs  furnishing  the  defendants  security  in  the  sum 
of  $1,200  to  pay  the  balance,  if  any,  which  might  be  found  due  by 
the  plaintiffs  to  the  defendants  for  debt  or  costs. 

By  his  report  of  the  6th  January,  1923,  the  Master  in  Ordinary 
found  the  plaintiffs^  damages  for  the  breaches  of  contract  in  ques- 
tion to  be  $29,794,  and  also  that,  upon  taking  the  accounts  between 
the  parties,  there  was  a further  sum  of  $1,076.04  due  the  plaintiffs, 
making  in  all  $30,870.04,  which  he  found  to  be  due  the  plaintiffs 
by  the  defendants. 

The  defendants  appealed  from  this  report  to  Mr.  Justice  Logie, 
and  by  his  judgment  (24  O.W.N.  1)  the  report  was  referred  back 
to  the  Master  to  re-assess  the  damages  on  the  lines  set  out  in  the 
reasons  for  judgment,^^  and  there  was  also  a variation  of  $100  in 
the  amount  found  due  on  the  accounts.  From  this  judgment  the 
plaintiffs  appealed  to  the  Appellate  Division,  and  by  its  judgment 
of  the  25th  April,  1923  (24  O.W.N.  236),  the  order  of  the  25th 
February,  1923,  issued  under  the  judgment  of  Logie,  J.,  was  varied 
so  as  to  direct  that  the  damages  to  which  the  plaintiffs  are  entitled 
are  the  additional  cost,  if  any,  of  having  the  skates  made  by  other 
manufacturers  and  any  actual  loss  caused  by  delay,  including  loss  of 
profit,  if  any,  and  that  such  damages  are  to  be  so  assessed. In  other 
respects  the  plaintiffs’  appeal  was  dismissed. 

By  his  report  of  the  29th  August,  1923,  made  upon  the  reference 
back,  the  Master  in  Ordinary  (now  the  Assistant  Master),  though, 
according  to  his  reasons  for  judgment,  proceeding  upon  the  prin- 
ciple directed  by  the  Appellate  Division,  fixed  the  plain-tiffs’  dam- 
ages for  the  breaches  of  contract  at  exactly  the  same  figure  as  be- 
fore, namely,  $29,794. 

The  defendants  have  now  appealed  from  the  last  mentioned 
report.  The  plaintiffs  have  also  served  notice  to  the  effect  that, 
while  they  are  content  with  the  report  if  it  is  allowed  to  stand,  they 
desire  by  way  of  cross-appeal  to  urge  that  the  damages  be  assessed 
in  accordance  with  the  judgment  of  Logie,  J.,  of  the  25th  Feb- 
ruary, 1923,  and  of  the  Appellate  Division  of  the  25th  April,  1923, 
under  certain  headings  set  out  in  that  notice. 

At  the  outset  the  fact  that  the  Assistant  Master,  whose  first 
assessment  of  damages  was  found  to  have  been  based  upon  a wrong 
principle,  should  again  fix  them  at  exactly  the  same  amount  as 
before,  naturally  provokes  some  comment.  One  wonders  how  he 
managed  to  do  it.  When  his  reasons  for  judgment  are  examined 
it  will  appear  that,  instead  of  proceeding  to  assess  the  damages  upon 
the  principles  laid  down  by  the  judgment  of  Logie,  J.,  and  as 
directed  by  the  judgment  of  the  Appellate  Division,  the  Assistant 
Master  seemed  to  think  that  it  was  open  to  him  to  disregard  Mr. 
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Justice  Logie’s  judgment  or  to  shew  that  the  principles  laid  down 
by  him  were  not  applicable  to  the  present  case — all  with  a view  of 
justifying  his  previous  report.  For  example,  notwithstanding  that 
Mr.  Justice  Logie  held  that  it  was  the  duty  of  the  plaintiffs  to  mini- 
mise their  loss,  the  Assistant  Master  says,  Defendant,  and  not 
plaintiff,  Avas  the  party  avIio  ought  to  have  minimised.”  The 
Assistant  Master  had  no  authority  under  the  judgment  referring  the 
matter  back  to  disregard  the  express  ruling  of  the  Court  which  had 
declared  that  he  had  erred  in  this  respect  in  his  earlier  report. 

The  Assistant  Master  seems  to  have  thought,  for  some  reason 
which  I find  it  difficult  to  understand,  unless  it  is  the  desire  to 
justify  his  first  report,  that  the  Appellate  Division  did  not  affirm 
Mr.  Justice  Logie’s  reasons  for  judgment,  and,  as  he  expresses  it, 
opened  up  the  Avhole  subject  of  damages  in  all  its  bearings.” 
Mr.  Justice  Logie  held  that  it  was  the  plaintiffs’  duty  to  mitigate 
the  damages  by  haAdng  the  skates  manufactured  elsewhere.  The 
variation  in  the  Avording  of  the  order  issued  under  Mr.  Justice 
Logie’s  judgment,  ordered  by  the  Appellate  Division,  is  not,  as  1 
read  it,  a reversal  of  Mr.  Justice  Logie’s  ruling  that  it  Avas  the 
plaintiffs’  duty  to  mitigate,  but  is  really  predicated  upon  it.  If 
the  plaintiffs  did  not  endeavour  to  minimise  the  loss  by  having 
the  skates  manufactured  elseAARere,  then  there  could  be  no  addi- 
tional cost  to  Avhich  the  plaintiffs  were  put,  and  no  damages  fell 
to  be  assessed  upon  that  footing. 

Under  the  judgments  of  Logie,  J.,  and  of  the  Appellate  Div- 
ision, it  can  no  longer  be  open  to  consider  Avhether  or  not  the 
circumstances  Avere  such  as  to  require  the  plaintiffs  to  minimise 
their  loss  by  having  the  skates  manufactured  elsewhere.  Those 
judgments  have  determined  that  the  circumstances  did  require  it, 
and  that  the  plaintiffs  failed  to  perform  the  duty  cast  upon  them 
in  that  regard. 

The  plaintiffs,  in  effect,  did  nothing,  and  by  their  failure  elim- 
inated from  all  further  consideration  those  skates  Avhich  they  might 
have  had  manufactured  elseAvhere. 

The  defendants  manufactured  and  delivered  only  103  pairs  out 
of  the  15,000  pairs  contracted  for.  As  the  plaintiffs  never  had 
any  skates  manufactured  elseAvhere,  there  AA^as  in  fact  no  additional 
cost  of  manufacture  to  Avhich  the  plaintiffs  Avere  put  which  the 
Assistant  Master  could  assess  under  that  heading. 

All  that  remained  for  the  Assistant  Master  Avas  to  find  the 
actual  loss  caused  by  delay,  together  Avith  any  loss  of  profit.  Noav, 
it  could  not  have  been  intended  that  under  this  direction  the 
Assistant  Master  could  give  to  the  plaintiffs  damages  based  upon  a 
calculation  of  Avhat  profit  the  plaintiffs  might  have  made  if  the 
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whole  15,000  pairs  had  been  delivered  within  the  stipulated  time. 
There  might  have  been  circumstances  in  which  such  damages  would 
have  been  proper.  If  the  plaintiffs  had  procured  orders  from  cus- 
tomers for  the  whole  15,000  pairs  calling  for  delivery  during  a 
period  terminating  before  it  would  have  been  possible  to  have  had 
them  manufactured  elsewhere,  then  the  circumstances  would  have 
been  such  as  to  have  precluded  any  such  judgment  as  that  of 
Logie,  j.,  or  of  the  Appellate  Division,  as  to  the  plaintiffs^  duty 
to  minimise  their  loss.  That  judgment  was  not  founded  upon  any 
mere  theory  as  to  the  plaintiffs^  duty  to  mitigate  the  damages,  but 
upon  the  fact  that  in  the  present  case  they  had  failed  to  do  so. 

What  were  the  circumstances  calling  for  the  performance  of 
that  duty?  The  plaintiffs  in  fact  procured  orders,  for  delivery  in 
1919  and  the  early  part  of  1920,  for  464  pairs  of  skates  only. 
Prompt  and  energetic  action  by  the  plaintiffs  immediately  upon 
the  defendants’  default  would  have  enabled  the  plaintiffs  to  have 
had  the  skates  made  in  ample  time  for  the  next  autumn  and  winter 
sales.  And  it  was  because  the  plaintiffs  failed  to  take  effective 
steps  to  procure  the  skates  elsewhere  that  the  Court  has  held  that 
they  are  not  entitled  to  any  damages  in  respect  thereof. 

I am  unable  to  see  on  what  theory,  in  view  of  the  judgment  of 
Logie,  J.,  and  the  Appellate  Division,  the  plaintiffs  can  recover 
any  damages  in  respect  of  14,536  pairs  (that  is,  the  difference 
between  the  15,000  contracted  for  and  the  464  for  which  the  plain- 
tiffs procured  orders  in  1919).  As  to  them  there  could  be  no 
additional  cost  of  manufacture  elsewhere,  because  they  were  never 
manufactured  at  all,  nor  any  actual  loss  caused  by  delay  or  any  loss 
of  profit,  because,  if  procured  elsewhere,  there  might  have  been  na 
such  loss.  That  Toss  was  the  very  loss  which  the  plaintiffs  were 
called  upon  to  minimise  by  taking  steps  to  manufacture  the  skates 
elsewhere. 

So  that  the  plaintiffs  are  necessarily  limited  to  those  damages 
arising  from  their  inability  to  fill  the  orders  for  464  pairs,  by 
reason  of  the  defendants’  default  in  not  delivering  more  than  103 
pairs — ^that  is,  in  respect  of  361  pairs  only. 

The  Assistant  Master  has  calculated  that  the  loss  of  profit  aver- 
aged about  $2  per  pair.  The  method  of  arriving  at  this  figure  was 
rather  complicated,  and  I am  not  sure  that  it  is  not  too  high,  as 
contended  by  counsel  for  the  defendants.  It  was  also  urged  that 
some  of  the  orders  were  for  skates  not  covered  by  the  defendants’' 
contract,  but  whether  this  objection  referred  to  the  orders  for  later 
deliveries,  or  included  some  of  the  464  pairs,  was  not  made  clear 
to  me  on  the  argument.  On  the  assumption  that  the  464  pairs- 
were  within  the  present  contract,  and  that  the  $2  profit  was  not. 
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unfair  to  the  plaintitfs,  the  actual  loss  sutfered  by  the  plaintiffs  for 
the  defendants’  breach  would  be  $2  per  pair  for  361  pairs,  or  $722, 
and  I assess  the  damages  at  that  sum,  unless  the  defendants  prefer 
to  have  the  matter  again  referred  back  to  fix  the  damages  on  a 
lower  footing  than  $2  per  pair  or  in  respect  of  a lesser  number 
than  361  pairs.  That  reference  the  defendants  may  have  if  desired, 
but  at  the  risk  of  paying  the  costs  of  the  further  reference  if  they 
should  fail  to  make  any  substantial  reduction  in  the  amount  just 
mentioned.  To  that  amount  ought  to  be  added  interest  allowed 
by  way  of  damages,  calculated  thereon  at  5 per  cent,  per  annum 
from  the  1st  ISrovember,  1919,  to  the  date  of  this  judgment. 

I see  no  occasion  for  a reference  to  the  Master  to  assess  damages 
under  any  of  the  headings  suggested  by  the  plaintiffs  in  their 
notice  of  cross-appeal. 

By  the  4th  clause  of  the  judgment  of  the  Appellate  Division 
of  the  22nd  May,  1922,  the  defendants  were  ordered  to  hand  over 
to  the  plaintiffs  certain  dies,  patterns,  etc.,  upon  the  plaintiffs 
furnishing  security  for  the  amount  then  alleged  to  be  due  by  the 
defendants  on  their  counterclaim,  j^o  security  was  ever  given,  and 
the  dies  are  still  in  the  possession  of  the  defendants.  As  on  the 
taking  of  the  accounts  the  defendants  are  found  indebted  to  the 
plaintiffs,  and  as  I understand  that  the  cost  of  making  the  dies  has 
been  allowed  to  the  defendants  in  the  accounts,  the  dies,  etc.,  be- 
come the  property  of  the  plaintiffs  and  should  be  delivered  up  to 
them  by  the  defendants,  and  the  judgment  will  so  direct. 

The  costs  of  the  appeal  to  Logie,  J.,  and  of  the  appeal  from 
his  order  to  the  Appellate  Division,  are  dealt  with  by  the  respective 
orders.  Dnder  the  judgment  of  the  Appellate  Division  of  the  22rd 
May,  1922,  all  the  remaining  costs  fall  to  be  dealt  with  on  this 
motion.  These  cover  the  trial,  the  first  appeal  to  the  Appellate 
Division,  the  two  references,  and  this  appeal  and  cross-appeal. 

The  plaintiffs  are  entitled  to  the  eosts  of  the  action  and  of  the 
counterclaim  up  to  and  including  the  trial,  but  the  defendants 
should  get  the  costs  of  their  appeal  from  the  trial- judgment  to 
the  Appellate  Division.  As  to  the  first  re-^erence,  its  great  length 
was  largely  due  to  the  extravagant  demand  of  tlie  plaintiff's  for 
damages  which  they  have  now  failed  to  recover.  Had  the  defend- 
ants brought  into  -Court  a sum  sufficient  to  cover  the  damages  now 
allowed  and  the  balance  found  due  on  the  taking  of  the  accounts, 
they  would  be  entitled  to  the  costs  of  that  reference.  As  they  did  not 
do  so,  I think  each  party  should  pay  its  costs  of  the  first  reference. 
The  costs  of  the  second  reference  were  wholly  due  to  the  plaintiffs’ 
persistence  in  their  demand,  and  ought  to  go  to  the  defendants. 
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The  defendants  will  also  get  the  costs  of  the  present  appeal  and 
cross-appeal  from  the  Assistant  Master^s  report. 

The  plaintiffs  appealed  from  the  judgment  of  Oede^  J. 

October  1 and  2,  1924.,  The  appeal  was  heard  by  Mulock, 
C.J.O.^  Magee,  Hodgins,  Feeguson^  and  Smith,  JJ.A. 

Plaxton,  for  the  appellants.  The  contract  was  to  deliver  15,000 
pairs  of  skates.  This  contract  was  broken  by  the  defendants,  and 
on  a reference  to  fix  the  amount  of  damages  which  the  appellants 
had  suffered^  the  Master  found  that  they  could  have  sold  the  skates 
at  a profit  of  $2  per  pair,  and  their  damages  were  therefore  $30,000. 
Orde,  J.,  reduced  this  amount  considerably,  saying  that  the  plain- 
tiffs were  entitled  only  to  loss  on  skates  which  they  had  actually 
sold  at  the  time  of  the  breach,  because  they  should  have  taken  steps 
to  mitigate  their  damages,  which  they  had  not  done ; it  was  a specu- 
lative venture,  and  all  the  skates  sold  after  the  breach  were  upon 
contingent  orders,  and  did  not  shew  any  certainty  of  profit.  The 
appellants  contended  that  there  was  a certainty  of  profit ; the  orders 
were  taken,  and  if  the  appellants  had  had  the  skates^  they  could 
have  sold  them.  The  defendants  had  prevented  the  appellants  from 
mitigating  their  damages  by  refusing  to  hand  over  the  dies.  Counsel 
referred  to  Consolidated  Plate  Glass  Co.  v.  McKinnon  Dash  Co. 
(1917),  41  O.L.R.  188;  Dunhirh  Colliery  Co.  v.  Lever  (1878),  9 
Ch.  D.  20;  Pteinacker  v.  Squire  (1913),  30  O.L.R.  149;  Chitty  on 
Contracts,  17th  ed.,  p.  949;  Benjamin  on  Sale,  6th  ed.,  p.  1108; 
Mayne’s  Treatise  on  Damages,  9th  ed.,  pp.  170^  171. 

McMaster,  K.C.,  and  J.  M.  Bullen,  for  the  defendants,  respond- 
ents, said  that  they  had  been  willing  to  allow  the  appellants  dam- 
ages to  the  amount  of  $2  per  pair  on  the  number  of  pairs  of  skates 
sold  up  to  the  time  of  the  breach.  But  the  appellants  had  gone 
out  and  taken  orders  after  the  breach,  and  accentuated  rather  than 
mitigated  their  loss,  because  they  had  not  tried  to  have  the  skates 
made  elsewhere.  At  any  rate  there  was  no  certainty  of  profit  on 
these  latter  orders,  because  the  skates  were  a new  kind,  untried, 
and  many  of  the  orders  were  contingent — to  be  returned  if  no 
demand.  Counsel  referred  to  Pullan  v.  Jones  (1911),  3 O.W.N. 
361;  Payzu  Lid.  v.  Saunders,  [1919]  2 K.B.  581. 

Plaxton,  in  reply. 

December  22.  Hodgihs,  J.A.  : — As  this  is  the  sixth  hearing  by  a 
Court,  a short  explanation  is  necessary  to  make  clear  the  issues. 

The  learned  trial  Judge  and  the  First  Divisional  Court  on 
appeal  held  the  plaintiffs  entitled  to  damages  for  breach  of  two 
contracts  as  follows: — 
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(1)  For  failing  to  deliver  to  the  plaintiffs  5,000  pairs  of 
skates  of  the  kind  and  sizes  specified  in  the  said  contract  on  or 
before  the  1st  da}^  of  hlovember,  1919;  and 

(2)  In  failing  to  deliver  to  the.  plaintiffs  10,000  pairs  of 
skates  of  the  kind  and  sizes  specified  in  the  said  contract  on  or 
before  the  1st  day  of  March,  1920d^ 

The  contracts  referred  to  are  dated  the  3rd  March,  1919,  and 
describe  the  skates  in  this  way : Flexible  skates  of  the  different 

sizes  from  a good  grade  of  skate  steel,  to  be  oiled,  tempered,  poL 
ished,  and  nickel-plated,  and  fitted  with  aluminum  toe  and  heel 
plates  of  approved  design/’ 

The  sizes  referred  to  were  91/2,  10,  and  11,  and  the  price  was 
to  be  $1.50  per  pair  f.  o.  b.  the  defendants’  factory.  There  was  an 
additional  contract  for  dies,  etc.,  without  which  the  skates  could 
not  have  been  manufactured.  The  learned  trial  Judge  and  the 
First  Divisional  Court  on  appeal  limited  the  damages  for  breach 
of  that  contract  to  $1.  This  has  not  been  in  any  way  disturbed 
throughout. 

The  Assistant  Master  made  his  finding  under  the  last  men- 
tioned judgment.  It  was  appealed  against,  and  finally  reached  the 
Second  Divisional  Court.  By  the  judgment  of  that  Court,  dated 
the  25th  April,  1923,  the  measure  of  damages  which  the  Assistant 
Master  was  to  apply  was  definitely  settled  as  follows: — 

This  Court  doth  order  that  the  order  appealed  against  be 
varied  so  as  to  direct  that  the  damages  to  which  the  plaintiffs  are 
entitled  are  the  additional  costs,  if  any  ...  of  having  the 
skates  made  by  other  manufacturers,  and  any  actual  loss  caused  by 
delay,  including  loss  of  profit,  if  any/' 

This  measure  of  damages  is  binding  upon  us,  and  was  binding 
upon  the  Assistant  Master,  and,  as  no  skates  were  made  by  other 
manufacturers,  the  plaintiffs  are  to  recover  for  actual  loss  by  de- 
lay, including  loss  of  profit,  if  any.  On  this  appeal  it  is  sought  to 
restore  the  Master’s  finding,  and  to  reverse  that  of  Mr.  Justice 
Orde. 

The  definite  breach  as  to  both  the  5,000  skates  and  the  10,000 
skates  occurred  on  the  12th  January,  1920,  and  was  accepted  as 
such  by  the  plaintiffs  on  the  3rd  and  6th  February,  1920. 

As  is  stated  in  the  judgment  of  the  First  Divisional  Court,  and 
indeed  as  is  obvious,  the  loss  is  to  be  confined  to  failure  to  supply ' 
the  kind  of  skates- contracted  for,  namely,  flexible  (or  jointed) 
skates,  nickel-plated,  with  aluminum  toe  and  heel.  It  is  asserted, 
and  not  denied,  that  in  the  damages  given  by  the  Assistant  Master 
there  is  included  loss  of  profit,  at  the  rate  attributable  to  flexible 
skates,  on  a very  considerable  number  of  skates  which  do  not  come 
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within  this  description,  bnt  are  of  a different  and  lower  grade, 
without  the  fittings  and  plating  specified,  and  not  constructed  on 
the  flexible  principle.  Purthemiore,  that  many  of  the  orders  them- 
selves were  subject  to  recall  or  to  the  return  of  the  unsold  skates, 
and  otherwise  conditional,  and  that  damages  were  allowed  as  if 
these  were  firm  orders.  This  is  manifestly  wrong,  and  would  en- 
tirely unsettle  the  basis  of  the  judgment  of  the  Assistant  Master, 
although  it  might  not  affect  that  of  Mr.  Justice  Orde.  It  will  be 
necessary  to  direct  the  Assistant  Registrar^  Mr.  Bell,  to  ascertain 
the  number  of  skates  actually  contracted  for  which  comply  with 
the  contract,  and  to  what  extent  and  in  what  way  orders  including 
them  are  not  firm  orders.  This  will  enable  us  to  fix  the  number  of 
skates  on  which  damages  may  be  given,  and  to  what  amount. 

Mr.  Justice  Orde  did  not  reduce  what  was  allowed  by  way  of 
profit,  and  allowed  $2  per  pair,  as  did  the  Master,  and  I see  no 
reason  for  not  accepting  their  conclusion  in  that  respect,  unless  the 
total  must  be  cut  down,  on  the  ground  that  the  plaintiffs  could 
and  should  have  minimised  it.  Frima  facie  the  plaintiffs  are  en- 
titled to  have  damages  for  delay,  and  for  whatever  are,  with  rea- 
sonable certainty,  shewn  as  probable  profits.  They  in  fact  sold 
skates  of  various  kinds  in  1919  and  1920  to  the  amount  of  about 
7,250  pairs.  As  I have  pointed  out,  of  this  number  it  is  said  that 
only  about  one-third  were  under  these  contracts,  and,  even  of  that 
number,  many  were  the  subject  of  conditional  or  defeasible  con- 
tracts. These  sales  actually  demonstrate  ability  to  sell,  and  prove 
the  profit  which  could  be  got  on  flexible  skates,  at  all  events  to 
the  extent  of  the  sales^  and  at  the  same  time  shew  that  if  the  skates 
had  been  delivered  on  the  1st  RTovember,  1919,  or  even  by  the 
1st  March,  1920,  the  result  would  have  been  delivery  under 
these  contracts.  This  affords  evidence  of  certainty  which  cannot 
be  rejected,  and  is  sufficient,  to  the  extent  I have  indicated,  under 
the  cases  cited,  though  it  is  an  expensive  way  of  securing  that 
result.  It  cannot  be  ignored,  however  : Findlay  v.  Howard  (1919), 
58  Can.  S.C.R.  516,  and  Bwllfa  and  Merthyr  Dare  Steam  Col- 
lieries Ltd.  V.  Pontypridd  Waterworks  Co.,  [1903]  A.C.  426. 

On  the  contention,  so  strongly  urged,  that  the  plaintiffs  could 
and  should  have  mitigated  the  loss,  I am  not  satisfied  that  the 
defendants  can  take  advantage  of  either  of  the  offers  which  they 
say  the  plaintiffs  should  have  accepted. 

A perusal  of  the  defendants^  letter  of  the  23rd  December, 
1919,  makes  it  very  clear  that  the  making  of  this  novel  jointed 
skate  involved  unusual  construction  and  careful  handling,  and 
necessitated  very  considerable  initial  preparation  and  expense.  It 
further  tends  to  convince  me  that  the  plaintiffs  might  very  well 
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have  doubted  the  defendants’  assurance  that  they  were  then  in  a 
position  to  proceed  forthwith  to  make  and  deliver  the  skates.  A 
few  days  after  it  was  written,  there  came  a definite  refusal  to  manu- 
facture unless  the  defendants  were  paid  $2.68  per  pair  instead  of 
$1.50,  coupled  with  a condition  that  an  immediate  cash-advanoe 
or  a loan  of  $1,500  should  be  made  to  them.  The  letter  I have 
referred  to  was  written  when  not  only  was  the  nature  of  the  difficul- 
ties known,  but  the  difficulties  were  said  to  have  been  overcome,  and 
when  the  dies  were  completed,  and  the  letter  was  calculated  to  im- 
press the  plaintiffs  with  the  difficulty  of  getting  these  skates  made 
elsewhere.  If  the  defendants,  who  then  indicated  that  they  were  in  a 
position  to  complete  the  contract,  found  that  they  could  not  do  so  for 
less  than  $2.68  per  pair,  I think  no  other  firm  could  have  done 
it  for  less.  Certainly  the  defendants  have  not  the  right  to  assert 
the  contrary.  No  other  concern  could  have  undertaken  the  contract 
without  going  through  the  same  history  of  trouble  and  difficulty, 
nor  without  preparing  new  dies.  The  utmost  that  can  be  urged  is 
that  the  plaintiffs’  damages  should  be  limited  to  $1.18  per  pair 
instead  of  $2.  But  I am  of  opinion  that  this  argument  must  fail. 

From  my  perusal  of  the  evidence  and  correspondence,  I believe 
the  plaintiffs  were  anxious,  and  were  in  good  faith  attempting,  to 
get  possession  of  the  dies  and  patterns,  though  it  is  difficult  to  see 
why,  as  a matter  of  business,  they  did  not  pay  the  $410  admittedly 
due  upon  them.  But  I am  not  at  all  convinced  that  the  offers  so 
much  relied  upon  during  the  argument,  viz.,  those  of  Charles  and 
Die-Robb,  would  ever  have  resulted  in  a firm  contract  by  a person 
who  could  be  depended  upon  to  complete  the  dies  and  the  skates. 
Both  offers  were  in  fact  expressly  conditional  upon  getting  the 
dies  and  the  patterns. 

While  the  duty  of  mitigating  the  damages  is  one  clearly  incum- 
bent on  the  plaintiffs,  I have  not  found  any  case  requiring  them, 
in  order  to  put  themselves  in  a position  to  make  a contract  with 
others,  to  comply  with  a demand  of  such  a nature  as  that  made  by 
the  defendants^  or  to  bring  an  action  against  them  for  the  dies. 
Possession  of  dies  and  patterns  was  essential  to  a new  contract  mth 
other  manufacturers,  and  the  defendants,  knowing  this,  refused  to 
part  with  them.  This  alone,  to  my  mind,  prevents  them  from 
asserting  with  any  degree  of  plausibility  that  the  plaintiffs  were 
in  a position  to  arrange  promptly  with  others  for  these  skates.  I 
do  not  believe  that  these  others  could  have  manufactured  them  for 
less  than  the  defendants  demanded.  But  their  offer  or  demand 
was  not  a straight  offer  to  manufacture  at  the  price  of  $2.68;  it 
was  coupled  with  a wholly  unwarranted  condition,  namely,  an  ad- 
vance or  an  immediate  loan  of  $1,500>. 
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The  case  of  Payzu  Ltd.  v.  Saunders,  [1919]  2 K.B.  581  (C.A.), 
does  not  go  so  far  as  to  include  an  offer  to  perform,  coupled  with 
an  unwarranted  precedent  condition.  It  only  decides  that  wLue 
a firm  offer  is  made  by  one  of  the  parties  to  the  contracl,  aftei 
repudiation,  to  perform  it,  if  paid  in  cash,  instead  of  on  credit,  as 
provided  in  the  contract,  that  offer  can  be  taken  into  consideration 
in  dealing  with  the  question  of  mitigation.  If  that  case  can  be 
taken  as  an  aathority  for  treating  an  offer  to  do  the  work  at  an 
increased  price  in  a similar  Avay,  I am  not  inclined,  under  the  cir- 
cumstances, to  extend  it  further  or  to  carry  the  principle  so  far 
as  the  defendants  contend.  To  do  so  would  mean  that  a party  can 
break  a contract,  and  then  hold  up  the  other  party  by  demanding 
an  increased  price  or  a loan  or  bonus,  and,  in  answer  to  a demand 
for  damages,  claim  that  he  has  thereby  limited  his  liability. 

It  was,  however,  suggested  that,  as  compensation  is  the  basis  of 
damages  for  breach  of  contract,  and  not  punishment,  the  defend- 
ants are  entitled  to  assert  that  if  they  had  delivered  all  the  skates 
on  the  days  stipulated  their  purchasers  could  not  have  sold  the 
whole  of  them  at  a profit,  but  would  have  made  a loss. 

The  answer  to  this  is,  I think,  that,  as  the  plaintiffs  can  recover 
the  loss  of  profits  to  the  extent  only  to  which  the  orders  taken  by 
them,  before  or  after  breach,  afford  evidence  of  certainty  of  profit, 
there  is  no  ground  for  the  inquiry  as  to  whether  they  would  have 
lost  money  had  the  whole  number  contracted  for  been  delivered. 
It  can,  however,  be  of  no  concern  to  the  defendants  whether  the 
plaintiffs  would  sell,  or  retain,  or  give  away  the  remainder  of  the 
skates  if  delivered.  Even  if  they  had  resold  the  expected  balance 
at  a loss,  by  a forward  contract,  the  plaintiffs  could  not  use  that 
loss  as  evidence  in  their  favour. 

“ Where  there  is  no  delivery  of  the  goods  . . . the  buyer 

never  gets  them,  and  he  is  entitled  to  be  put  in  the  position  in 
which  he  would  have  stood  if  he  had  got  them  at  the  due  date. 
That  position  is  the  position  of  a man  who  has  goods  at  the  markef 
price  of  the  day — and,  barring  special  circumstances,  the  default- 
ing seller  is  neither  mulct  in  damages  for  the  extra  profit  which  the 
buyer  would  have  got  owing  to  a forward  resale  at  over  the  market 
price  . . . nor  can  he  take  the  benefit  of  the  fact  that  the 

buyer  himself  has  made  a forward  resale  at  under  the  market 
price  per  Lord  Dunedin  in  Williams  Brothers  v.  Agius  lAd., 
[1914]  A.C.  510,  at  pp.  522,  523. 

Whether  there  is  a market  and  the  plaintiffs^  damage  is  to  be 
estimated  on  the  due  dates  of  delivery,  or  whether,  in  case  there  is 
no  market,  their  damages  are  assessed  at  the  date  of  the  breach, 
makes  no  difference  in  the  application  of  this  principle.  The  de- 
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faulting  party  cannot  refuse  to  complete  and  then  claim  rights 
nEich  are  necessarily  based  upon  the  consequence  of  his  com- 
plete performance.  Such  an  argument  has  been  rejected  in  the 
case  of  Joyner  v.  ^Yeehs,  [1891]  2 Q.B.  31.  It  is  founded  on  the 
fallacy  that  the  plaintiffs  can  recover  no  damages  or  less  damages 
as  flowing  from  the  breach  which  actually  happened,  because,  if 
the  contract  had  been  performed,  they  would  have  lost  more.  This 
consequence  is  too  remote.  It  would  be  a curious  assumption  which 
obliterates  an  actual  loss  caused  by  the  breach,  by  an  imaginary  one 
which  never  happened. 

I would  therefore  direct  the  inquiry  I have  indicated,  and  upon 
the  footing  of  its  result  would  direct  judgment  for  the  damages 
calculated  at  the  rate  of  $2  per  pair.  I would  not  disturb  Mr. 
Justice  Orders  order  as  to  the  costs,  except  as  to  the  costs  of  the 
appeal  and  cross-appeal  to  him,  the  incidence  of  which,  with  the 
costs  of  this  appeal,  will  be  decided  when  final  disposition  is  made 
of  this  appeal. 

Mulook,  C.J.O.,  and  Magee  and  Smith,  JJ.A.,  agreed  with 
Hodgihs,  J.A. 

Feegusoh,  J.A. : — The  plaintiffs  did  not  attempt  to  prove  that 
after  the  defendants^  default  they  had  had  the  skates  manufac- 
tured at  a cost  exceeding  the  contract  price,  or  that  they  had 
attempted  to  have  the  skates  manufactured  but  could  not  have 
them  manufactured  except  at  a cost  exceeding  the  contract  price, 
and  their  claim  is  not  for  the  difference  between  the  contract  price 
and  what  they  paid  or  would  have  been  obliged  to  pay  to  get  the 
skates. 

It  is  admitted  that,  though  the  defendants’  breach  of  contract 
occurred  in  Januar}^  1920,  no  skates  have  yet  been  manufactured, 
and  the  evidence  adduced  by  the  plaintiffs  was  directed  to  shewing 
that  they  could  not  get  them  manufactured.  The  defendants  con- 
tend that  this  evidence  establishes  that  the  plaintiffs  could  have 
bad  the  skates  manufactured,  and  at  a cost  equal  to  or  better  than 
the  contract  price,  had  they  had  either  capital  or  credit. 

I do  not  think  it  is  now  necessary  to  determine  why  the  plain- 
tiffs have  not  had  the  skates  manufactured,  for  the  claim  they  put 
forward  is  that,  had  the  defendants  fulfilled  their  contract  the 
plaintiffs  would  have  been  in  a better  pecuniary  position  than 
they  were  placed  by  the  defendants’  default.  They  did  not  seek 
to  establish  a market  by  proving  a contract  for  resale  of  the  goods 
at  a profit,  but  by  proving  orders  for  skates,  some  obtained  prior 
to  the  default  and  some  after  default;  the  number  is  not  very 
definitely  shewn ; and,  upon  the  opinion-evidence  of  several  wit- 
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nesses  to  the  effect  that  the  skates  would  prove  a marketable 
article,  the  plaintiffs  contend  that  it  is  established  with  reasonable 
certainty  that,  had  the  defendants  not  defaulted,  the  plaintiffs 
would  have  paid  for  the  skates  and  sold  them  at  the  profit  indi- 
cated by  the  orders  received,  that  is  $2  per  pair. 

As  I see  it,  the  result  of  this  appeal  turns  on  whether  we  can 
and  should^  on  the  evidence,  read  in  the  light  of  the  attendant  cir- 
cumstances, and  particularly  of  the  fact  that  the  articles  which 
were  to  be  manufactured  were  new  and  untried,  and  the  fact  that 
the  plaintiffs  have  not  yet  attempted  to  manufacture  and  sell  the 
skates,  arrive  with  any  degree  of  certainty  at  the  conclusion  that, 
had  the  skates  been  delivered,  the  plaintiffs  could  have  sold  them 
so  as  to  realise  not  only  the  purchase-price  of  the  whole  15,000 
skates,  but  a profit. 

I have,  in  the  light  of  the  argument  of  counsel  and  the  attend- 
ant circumstances,  read  and  considered  those  parts  of  the  evidence 
which  counsel  asked  us  to  consider,  with  the  result  that  I am  un- 
able to  arrive  at  the  conclusion,  with  any  degree  of  certainty,  that 
any  large  number  of  these  skates  could  have  been  marketed,  or 
marketed  at  a profit,  or  at  the  conclusion  that,  had  the  defendants 
performed  the  contract,  the  pecuniary  position  of  the  plaintiffs 
would  have  been  better  or  even  as  good  as  it  is  by  reason  of  what 
did  happen. 

The  defendants  have  not  appealed  against  the  award  of  Mr. 
Justice  Orde,  and  it  becomes  unnecessary  to  consider  whether  the 
plaintiffs  are  entitled  to  even  the  sum  for  which  they  now  have 
judgment. 

I would,  for  these  reasons,  dismiss  the  appeal  with  costs. 

I should,  perhaps,  point  out  that  it  was  not  argued  that  the 
damages  claimed  were  too  remote : see  Waters  v.  Totvers,  8 Ex. 
403;  Watson  v.  Gray  (1900),  16  Times  L.R.  308;  and,  on  my 
reading  of  the  order  of  Mr.  Justice  Logie  as  amended  by  the 
Second  Divisional  Court,  the  point  is  not  open. 

Order  lelow  varied  (Ferguson,  J.A.,  dissenting). 
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[APPELLATE  DIVISION.] 
lioVTTH  V.  McFaJ{LAIsE. 

Will — Establishment  of  Lost  Will — Evidence  of  Draftsman — Proof  of 
Contents — Execution  in  Acco7'dance  with  Requirements  of  Wills 
Act  — Con'oboration  — Statements  of  Testatrix  — Admissibility  — 
Evidence  to  Sheiv  Non-revocation  — Findings  of  Trial  Judge  — 
Appeal. 

The  deceased  executed  a will  shortly  before  her  death,  but  it  was  not 
witnessed  in  the  manner  required  by  the  Wills  Act,  and  was  not 
admitted  to  probate.  An  earlier  will  which  had  been  lost  was  admit- 
ted to  probate,  upon  the  evidence  of  the  plaintiff,  who  had  drawn  it 
and  was  present  at  its  execution  and  was  named  as  executor  in  it. 
He  testified  that  the  lost  will  had  been  executed  in  accordance  with 
the  requirements  of  the  Wills  Act,  and  proved  the  contents  by  the 
production  of  his  memorandum  of  instructions  and  a carbon  copy  of 
the  will,  which  he  verified,  and  he  was  corroborated,  it  was  held,  by 
many  facts  and  circumstances  in  evidence. 

Statements  made  by  the  deceased  after  the  execution  are  admissible  to 
corroborate  a witness  who  has  deposed  to  the  execution  with  all  the 
formalities  required  by  the  Wills  Act. 

Review  of  the  authorities. 

Re  Young  (18%),  27  O.R.  698,  706,  707,  approved. 

Upon  the  evidence,  the  conclusion  of  the  trial  Judge  that  the  deceased 
did  not  destroy  the  lost  will  with  the  intention  of  revoking  it,  or 
otherwise  revoke  it  in  manner  required  by  the  Act  and  authorities, 
was  right. 

The  authorities  upon  the  question  as  to  what  evidence  is  necessary  to 
establish  revocation,  collected  in  Bell  v.  Matheson  (1920),  48  O.L.R. 
364,  and  In  re  Sykes  (1907),  23  Times  L.R.  747,  considered. 

Appeal  by  the  defendant  Charles  Stanley  McFarlane  from  a 
judgment  of  Weight,  J.,  dated  the  23rd  May,  1924,  whereby,  after 
determining  that  a document  dated  the  24th  November,  1923, 
purporting  to  be  a will  of  Agnes  Fullerton  McFarlane  West, 
should  not  be  admitted  to  probate  because  it  had  not  been  executed 
in  manner  required  by  the  Wills  Act,  he  adjudged  that  the  de- 
ceased had,  on  the  7th  November,  1922,  executed,  in  accordance 
with  the  Wills  Act,  a will  which  had  not  been  revoked,  and  tliat 
the  same  be  admitted  to  probate.  The  will  of  the  7th  November, 
1922,  was  not  produced,  yet  the  learned  trial  Judge,  accepting  the 
evidence  of  the  plaintiff,  found  that  it  had  been  duly  executed, 
and  that  its  provisions  were  the  same  as  those  appearing  in  a type- 
written document  which  was  put  forward  as  and  found  to  be  a 
carbon  copy  of  the  will  before  execution. 

October  2'8.  The  appeal  was  heard  by  Mulock,  C.J.O.,  Magee, 
Hodgins,  Feeguson,  and  Smith,  JJ.A. 

A.  E.  Fripp,  K.C.,  for  the  appellant,  argued  that  statements  of 
the  deceased,  made  after  the  date  of  the  alleged  execution  of  the 
will,  were  not  admissible  to  prove  the  execution  of  the  will:  Ail'in- 
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App.  Div.  son  V.  Morris,  [1897]  P.  40  ; In  the  Goods  of  Phihhs  (1917),  86 
L.J.P.  81 ; Stewart  v.  Walker  (1903),  6 O.L.E.  495 ; Sugden  v.  Lord 

St.  Leonards  (1876),  1 P.D.  154.  Omitting  such  evidence,  the  evi- 

dence  of  execution  was  insufficient. 

McFarlane.  p Henderson,  K.C.,  for  the  Official  Guardian,  representing 

Agnes  W.  McFarlane,  an  infant,  respondent,  contended  that  the 
statements  of  the  deceased  could  be  used  to  corroborate  the  evidence 
of  the  plaintiff  in  regard  to  the  execution:  Barry  v.  Butlin  (1838), 
2 Moo.  P.C.  480;  In  the  Estate  of  Jessop  (1924),  40  Times  L.E. 
800.  Even  leaving  out  the  statements  of  the  deceased,  the  evidence 
of  the  plaintiff  was  corroborated  by  other  facts  and  circumstances. 

G.  E.  Kidd,  K.C.,  for  the  plaintiff,  the  executor  and  trustee 
named  in  both  wills,  respondent. 

The  other  parties  were  not  represented. 

December  22.  The  judgment  of  the  Court  was  read  by  Fer- 
guson, J.A.  (after  setting  out  the  facts  as  above)  : — The  plaintiff, 
named  as  executor  and  trustee  in  the  document  of  the  24th 
November^  1923,  and  in  the  lost  will  dated  the  7th  November, 
1922,  was  the  first  witness  called  at  the  trial.  His  evidence  was 
directed  to  establishing:  (a)  that  the  lost  will  had  been  executed 
1 in  accordance  with  the  requirements  of  the  Wills  Act;  (b)  the 

4'-  ~ contents  of  the  will;  (c)  that  the  lost  will  had  not  been  revoked. 

The  plaintiff^s  evidence,  if  corroborated  and  if  believed,  is  in 
F”;  ' itself  sufficient  to  establish  all  three  propositions  (see  Flood  v. 

Russell  (1891),  29  L.E.  Ir.  91;  Sugden  v.  Lord  St.  Leonards,  1 
P.D.  154;  Stewart  v.  Walker  (1902-3),  1 O.W.E.  489,  6 O.L.E. 
495)  ; so  that  at  the  trial  the  task  of  the  persons  supporting  the 
lost  will  resolved  itself  into  one  of  strengthening  or  corroborating 
the  plaintiff^s  testimony,  while  the  task  of  those  opposing  the  pro- 
bate resolved  itself  into  an  endeavour  to  discredit  the  plaintiff^s 
testimony.  The  learned  trial  Judge  has  accepted  and  acted  on  the 
plaintiff^s  testimony,  which  testimony,  in  my  opinion,  is  corrobor- 
ated by  many  facts  and  circumstances  appearing  in  evidence. 

The  plaintiff  testified  that  the  lost  will  was  drawn  by  him; 
that  he  prepared  it  from  instructions  given  him  in  June,  1920; 
that  he  had  kept  his  written  memorandum  of  instructions  and  a 
carbon  copy  of  the  will,  and  he  produced  the  instructions  (exhibit 
1)  and  the  carbon  copy  (exhibit  2).  The  plaintiff  also  testified 
that,  when  he  received  the  instructions  set  out  in  exhibit  1,  he 
discussed  with  the  deceased  who  would  draw  the  will;  that  she 
wanted  the  plaintiff  to  draM^  it;  that  he  told  her  that  he  had  no 
experience  in  drawing  wills  and  suggested  that  he  get  a lawyer  to 
draw  it,  and  that  the  deceased  instructed  him  to  employ  Mr.  Bray. 


Lvi.]  ONTABIO  LAW  EBPO-ETS. 

Mr.  Bray  gave  evidence  and  said  that  on  the  17th  June^  1920,  he, 
on  instructions  received  from  Howith,  drew  a will  for  the  de- 
ceased based  upon  HowitlBs  memorandum  (exhibit  1).  The  docu- 
ment dated  the  24th  November,  1923,  probate  of  which  has  been 
refused,  is  admittedly  the  draft  will  that  Mr.  Bray  prepared  in 
June,  1920,  and  the  devises  and  provisions  are  in  substance  the 
same  as  those  appearing  in  the  lost  will  (exhibit  2).  The  provi- 
sions of  both  documents  are  consistent  with  the  statement  that 
they  were  prepared  from  the  instructions  contained  in  exhibit  1. 

The  plaintiff  also  testified  that  in  June,  1920,  he  took  to  the 
deceased  the  Bray  draft  will  and  the  draft  will  which  he,  the  plain- 
tiff, had  prepared;  that  the  deceased  at  that  time  read  over  both 
drafts  and  said  she  preferred  the  draft  prepared  by  the  plaintiff; 
that  the  deceased  retained  both  documents  and  did  not  then  execute 
either;  that  in  the  fall  of  1921  the  deceased  had  consulted  Mr. 
Daly,  a solicitor,  and  had  him  prepare  another  draft  will;  that  the 
deceased  had  shewn  the  Daly  draft  will  to  the  plaintiff  and  had 
discussed  its  terms  with  him,  with  the  result  that  the  deceased, 
through  the  plaintiff,  gave  Mr.  Daly  instructions  for  the  prepara- 
tion of  a second  draft  will,  and  that  the  deceased  had  received 
Daly’s  second  draft  early  in  the  year  1922. 

The  plaintiff’s  testimony  in  reference  to  the  instructions  to 
Daly  for  the  Daly  will  is  confirmed  and  corroborated  by  the  evi- 
dence of  Mr.  Daly,  the  production  of  the  draft  will  (exhibit  3), 
and  the  memorandum  of  instructions  therefor  (exhibit  6).  The 
preparation  and  delivery  to  the  deceased  of  three  draft  wills,  the 
first  prepared  by  Howith,  the  second  prepared  by  Bray,  and  the 
third  prepared  by  Daly,  are  clearly  established. 

The  plaintiff  further  stated  that  on  the  7th  November,  1922, 
he  received  a telephone  message  to  go  to  the  residence  of  the  de- 
ceased on  important  business;  and,  according  to  his  recollection, 
the  person  who  telephoned  him  was  Agnes,  the  adopted  daughter  of 
the  deceased.  This  statement  is  corroborated  by  the  evidence  of 
Agnes. 

The  plaintiff  also  stated  that,  pursuant  to  such  telephone 
message,  he  attended  at  the  residence  of  the  deceased  on  the  7th 
November,  and  found  the  deceased  in  her  sitting-room  with  a Mr, 
and  Miss  Glazier;  that  Agnes,  the  adopted  daughter,  was  also  in 
the  house  at  that  time;  and  he  tells  of  then  making  a payment  of 
rent  to  the  deceased  and  getting  a receipt  therefor.  The  state- 
ment as  to  the  presence  of  the  Glaziers,  the  payment  and  the  re- 
ceipt, is  confirmed  and  corroborated  by  the  testimony  of  Agnes, 
as  is  also  the  further  statement  that  Agnes  was  sent  out  before  the 
deceased  began  to  talk  to  the  plaintifi^  and  the  Glaziers  about  a 
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App.  Div.  will.  The  plaintiff  says  that,  after  Agnes  was  sent  ont,  the  de- 
1924.  ceased  prodnoed  from  among  her  papers  the  draft  will  which  he, 
prepared  and  left  with  her  in  June,  1920,  and  told 
him  and  the  Glaziers  that  she  wanted  to  sign  her  will;  that  then 
McFablane.  and  there,  in  the  presence  of  Mr.  and  Miss  Glazier  and  the  plain- 
Ferguson,  Lff,  the  deceased  signed  the  draft  will  which  the  plaintiff  had  pre- 
])ared;  that  then  and  there,  in  the  presence  of  the  testatrix  and  in 
the  presence  of  each  other,  the  Glaziers  signed  the  wdll  as  witnesses, 
and  he,  Howith,  blotted  the  signatures,  and  that  the  deceased  kept 
the  document. 

That  the  Glaziers,  whose  residence  was  in  New  Brunswick, 
were  in  Ottawa  on  the  7th  November,  1922,  was  admitted  by  coun- 
sel for  the  appellant.  It  is  agreed  that  the  Glaziers  -are  both  dead, 
and  that  they  died  about  February,  1923. 

It  is  established  that  the  deceased  went  to  the  hospital  about 
3 p.m.  on  the  23rd  November,  1923,  and  was  operated  upon  on  the 
24th;  that  before  the  operation  the  deceased  signed,  at  the  hospi- 
Lal,  the  Bray  will,  in  the  presence  of  her  husband  and  Doctor  Hill, 
but  that  the  doctor  neglected  then  to  sign  as  a witness.  The  plain- 
tiff states  that,  on  the  day  the  deceased  went  to  the  hospital,  he 
received  a telephone  message  to  come  to  the  residence  of  the  de- 
ceased on  important  business ; that  the  message  was  telephoned  by 
the  adopted  daughter  Agnes;  that  he  went  to  the  house;  that  the 
deceased  then  told  him  that  she  had  been  ordered  to  the  hospital 
for  examination  and  probable  operation;  that  she  said  she  had  lost 
her  will,  but  that  she  would  take  with  her  to  the  hospital  the  Bray 
and  the  Daly  wills,  and  would  execute  one  or  other  before  the  opera- 
tion. The  plaintiff ^s  statements  that  he  received  the  telephone 
message  and  made  a visit  to  the  deceased  the  day  she  went  to  the 
hospital  are  corroborated  by  the  testimony  of  Agnes.  The  fad 
that  the  deceased  took  the  Bray  will  to  the  hospital  and  before  the 
operation  made  an  attempt  to  execute  it  in  accordance  with  the 
Wills  Act,  and  failed  through  no  fault  of  her  own,  also  corroborates 
the  plaintiff^s  story. 

I have  perused  every  line  of  the  plaintiff’s  testimony.  I have 
seldom  read  more  convincing  evidence;  and  the  learned  trial  Judge, 
who  saw  him  give  the  evidence,  believed  him.  His  story  is  clear 
and  consistent  and  is  corroborated  not  only  by  the  witnesses  and 
circumstances  I have  mentioned,  but  also  by  Mary  Smith,  who 
says  that  a short  time  prior  to  going  to  the  hospital  the  deceased 
spent  some  time  trying  to  locate  a paper  which  she  could  and  did 
not  find,  and  stated  that  as  a result  she  was  going  to  make  a will. 

In  addition  to  the  witnesses  I have  mentioned,  several  others 
were  called,  and  gave,  without  objection,  evidence  of  statements 
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made  by  the  deceased  that  she  had  made  a will  and  of  statements 
she  had  made  as  to  the  contents  of  the  will;  one  witness  testified 
that  she  had  told  him  the  Glaziers  were  the  witnesses  to  her  will. 

Mr.  Fripp  contended : — • 

(1)  That  statements  of  the  deceased  made  after  the  date  of  McFarlane. 
the  alleged  execntion  of  the  will  were  not  admissible  to  prove  the  Ferguson, 
execution  of  the  will,  and  cited  Atkinson  v.  Morris,  [1897]  P.  40; 

In  the  Goods  of  PhMs,  86  L.J.P.  81. 

(2)  That  statements  by  the  deceased  that  she  had  made  a 
will,  and  before  whom  she  had  execnted  it,  were  not  admissible 
for  any  purpose. 

(3)  That  while  in  Stewart  v.  Walker,  1 O.W.E.  489,  6 O.L.E. 

495j  and  Sugden  v.  Lord  Leonards,  1 P.D.  154,  statements  of  the 
deceased  were  permitted  to  be  given  in  evidence  for  the  purpose 
of  proving  the  contents  of  a will,  the  execution  of  which  had  been 
established,  such  statements  could  not  be  received  or  considered  as 
evidence  on  the  question.  Was  the  alleged  will  executed  with  all 
the  formalities  required  by  the  Wills  Act? 

(4)  That,  if  the  statements  of  the  deceased  be  excluded  or 
their  use  limited  to  the  purposes  stated  by  him,  the  evidence  of 
execution  was  insufficient; 

(5)  The  plaintiff  being  an  interested  witness,  his  evidence 
should  be  viewed  with  suspicion,  and  was  not  of  such  a natui-e  as 
to  enable  the  Court  to  say  that  it  was  clear  and  convincing. 

Counsel  for  the  respondents  did  not  seriously  question  the  cor- 
rectness of  propositions  1,  2,  and  3,  but  contended; — 

(1)  That  the  statements  of  the  deceased  could  be  used  to  cor- 
roborate the  evidence  of  the  plaintiff,  who  had  given  substantial 
evidence  of  the  due  execution. 

(2)  That,  if  the  statements  of  the  deceased  be  entirely  excluded 
from  the  mind  of  the  Court  when  considering  and  dealing  with 
the  question  will  or  no  will? — it  should  be  found  that  the  evidence 
of  the  plaintiff  is  corroborated  by  other  facts  and  circumstances, 
and  is  so  clear  and  convincing  as  to  justify  the  Court  in  acting 
6n  it. 

I have  studied  the  authorities  cited  by  Mr.  Fripp,  and  am  of 
opinion  that  none  of  them  is  authority  for  the  proposition  that 
statements  of  the  deceased  as  to  having  executed  a will  and  the 
circumstances  of  such  execution  cannot  be  received  and  consid- 
ered by  the  Court  for  the  purpose  of  arriving  at  a conclusion  as  to 
the  credit  to  be  given  to  other  evidence  already  in,  going  to  ]u’ove 
execution  in  manner  required  by  the  Wills  Act. 

The  cases  on  which  the  decision  in  Atkinson  v.  Morris  is 
founded  were  considered  and  discussed  in  Sugden  v.  Lord  St. 
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App.  Div.  Leonards,  1 P.D.  154,  and  their  effect  is  stated  by  Cockbnrn,  C.J., 
1924.  P-  iii  these  words : What  it  comes  to  is,  that  the  declara- 

Ho^h  ^ testator  cannot  be  used  to  prove  that  the  execution  of 

the  will  was  such  as  to  give  effect  to  it.^^ 

McFarlane.  ^ careful  perusal  and  consideration  of  the  reasons  of  -the  learned 


Ferguson, 

J.A. 


Lord  Justices  of  Appeal  who  delivered  opinions  in  Atkinson  v. 
Morris  leads  me  to  the  conclusion  that  the  meaning,  effect,  and 
scope  of  that  decision  is  accurately  expressed  in  the  following 
statement  taken  from  the  opinion  of  Lord  Eussell,  C.J.,  [1897]  P. 
at  p.  48 : — 

There  is  no  case  to  be  found  which  goes  the  length  of  saying 
that  statements  made  by  a testator  to  the  effect  that  he  has  exe- 
cuted a will  are  admissible  evidence  in  substitution  for  the  proper 
and  regular  evidence  of  the  fact  of  the  execution  of  the  will  con- 
formably to  and  with  the  formalities  enjoined  by  the  Wills  Act.^^ 

This  statement  of  Lord  Russell,  it  seems  to  me,  is  something 
very  different  from  the  proposition  that  such  statements  are  not 
admissible  to  corroborate  a witness  whose  evidence,  if  believed, 
establishes  that  the  will  was  executed  in  the  manner  and  with  all 
the  formalities  required  by  the  Wills  Act.  I have  endeavoured 
and  failed  to  find  a statement  in  any  text-book  or  case  which  goes 
the  length  of  saying  that  statements  made  by  the  deceased  after 
the  execution  are  not  admissible  to  corroborate  a witness  who  has 
deposed  to  the  execution  with  all  the  formalities  required  by  the 
Wills  Act.  On  the  contrary,  I have  found  statements  in  text-books 
and  in  cases  that  seemed  to  me  strongly  to  support  the  proposition 
that  such  statements  are  admissible  for  the  purpose  of  assisting 
the  Court  in  arriving  at  a conclusion  as  to  the  credit  to  be  given 
to  other  evidence  of  execution. 

Before  quoting  one  or  more  of  these  statements,  I think  it  well 
to  say  that,  had  I not  found  these  statements,  I should,  in  the 
absence  of  authority  to  the  contrary,  have  arrived  at  the  conclu- 
sion that  such  statements  should  be  received  at  least  for  the  pur- 
pose of  strengthening,  confirming,  and  corroborating  evidence  al- 
ready given  of  execution  of  the  will  in  accordance  with  the  Wills 
Act.  In  Be  Young  (1896),  27  O.R.  698,  at  pp.  706  and  707,  the 
late  Sir  John  Boyd,  in  discussing  what  evidence  may  be  received 
and  acted  upon  for  the  purpose  of  establishing  the  execution  of  a 
lost  will,  said  : — 

RTow  there  is  a line  of  cases  in  Ireland  which  quite  justifies 
the  establishment  of  a will  in  the  absence  of  direct  evidence  and 
without  actual  proof  of  the  handwriting  of  either  of  the  subscrib- 
ing witnesses.  I do  not  dwell  on  them  beyond  giving  the  cita- 
tions: Clarke  v.  Clarke  (1879),  3 L.R.  Ir.  306,  affirmed  in  appeal 
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by  a strong  Court  in  5 L.E.  Ir.  47  ; In  the  Goods  of  Matins  (1887), 

19  L.E.  Ir.  331 ; and  Flood  v.  Russell,  39  L.E.  Ir.  91.  The  case  which 
goes  furthest  in  England  appears  to  be  Harris  v.  Knight  (1890), 

15  P.D.  170,  where  the  proposition  is  laid  down  as  to  presump- 
tion of  proper  execution.  ^ The  maxim  Omnia  prcesuinuntur  McFaelane. 
rite  esse  acta is  an  expression,  in  short  form,  of  a reasonable  pro-  Ferguson, 
bability,  and  of  the  propriety  in  point  of  law  of  acting  on  such 
probability.  The  maxim  expresses  an  inference  which  may  rea- 
sonably be  drawn  when  an  intention  to  do  some  formal  act  is 
established;  when  the  evidence  is  consistent  with  that  intention 
having  been  carried  into  effect  in  a proper  way;  but  when  the 
actual  observance  of  all  due  formalities  can  only  be  inferred  as  a 
matter  of  probability  per  Lindley,  L. J. 

It  is  objected  that  the  letters  dated  after  the  will  cannot  be 
used  to  establish  the  due  execution  of  the  instrument.  I under- 
stand the  cases  cited,  In  the  Goods  of  Ripley  (1858),  1 Sw.  & Tr. 

68,  and  Doe  d.  Shallcross  v.  Palmer  (1851),  16  Q.B.  747,  which 
are  commented  on  iw  Bug  den  v.  Lord  8t.  Leonards,  1 P.D.  154, 
to  establish  the  rule  of  evidence,  that  in  the  case  of  a lost  will  the 
statement  of  a testator  that  he  had  duly  executed  it  will  not  be 
received  as  evidence  of  its  due  execution^  i.e.,  his  mere  assertion  is 
not  enough  to  prove  the  document ; something  more  is  needed ; but 
the  Court  may  regard  post-testamentary  statements  in  writing  of 
the  deceased  to  assist  in  coming  to  a right  conclusion.  That  course 
was  followed  by  Warren,  J.,  in  In  the  Goods  of  Malins,  and  it  is 
not  opposed  to  In  the  Goods  of  Ripley,  for  there  the  document  was 
a mere  copy  to  which  no  signature  of  any  kind  was  attached,  and 
the  mere  assertion  Of  the  testator  was  insufficient.  In  old  phrase 
these  letters  of  the  testator  are  of  adminicular  assistance,  and  are 
not  to  be  rejected  in  toto  where  the  will  itself  is  in  evidence  with 
the  testator’s  and  witnesses’  signatures  thereon.” 

The  same  subject  is  dealt  with  in  40  C}n.,  pp.  1314,  1315. 

There  many  cases  are  cited,  most  of  them  American,  many  of  them 
English,  and  one  of  them.  Re  Young,  Canadian,  and  their  effect  is 
stated  in  these  words : — 

The  declarations  of  a testator  made  after  the  execution  of  his 
will  are  admissible  to  prove  the  existence  and  contents  of  a lost 
will.  While  this  is  true,  such  declarations  are  not  of  themselves 
sufficient  to  prove  the  execution  and  contents  of  the  will,  but  are 
received  only  in  corroboration  of  other  evidence.” 

In  Mamn  v.  Balfour  (1905),  187  iMissouri  390.  tlie  Appellate 
Division  of  the  Supreme  Court  of  IMissouri  states  the  law  in  these 
words  (p.  305)  : — 

Where  substantial  evidence  has  been  adduced  to  shew  the  due 


381 

App.  Div. 

19'24. 

Howith 

V. 


382 


ONTARIO  LAW  REPORTS. 


[vOL. 


Howith 

V. 


J.A. 


App.  Div.  execution  of  the  will^  that  it  has  been  lost,  that  it  was  not  revoked^ 
1924.  contents,  it  is  then  admissible  to  prove  in  corroboration  of 

the  other  evidence  what  the  testator  himself  said  about  it.  [1  Un- 
derhill on  Law  of  Wills,  sec.  277;  1 Jarman  on  Wills  (6  Am.  ed.), 
McFablane.  159,  note  U;  Southivorih  v.  Adams  (1882),  11  Biss.  256;  In  re' 
Ferguson,  Lamhie’s  Estate  (1893),  97  Mich.  49;  Conoly  y.  Gayle  (1878),. 

61  Ala.  116;  McDonald  v.  McDonald  (1895),  142  Ind.  55;  In  re 
Valentine’s  Will  (1896),  93  Wis.  45.]^ 

I have  read  many  of  the  cases  cited  in  the  foregoing  quota- 
tions and  in  the  foot-note  to  the  proposition  quoted  from  40  Cyc., 
and  have  reached  the  conclusion  that,  while  the  declarations  of  the 
deceased  are  of  no  avail  to  establish  execution  of  a will  in  accord- 
ance with  the  Wills  Act,  they  may  be  received  and  considered  for 
the  purpose  of  testing,  corroborating,  or  discrediting  evidence  of 
execution  already  in. 

Having  in  mind  the  danger  mentioned  in  several  of  the  cases 
incident  to  or  involved  in  admitting  to  probate  a document  that 
possibly  may  not  have  been  executed  in  accordance  with  the  A¥ills 
Act,  and  being  mindful  of  the  nature  of  the  evidence  necessary  to 
justify  such  a course,  which  subjects  were  discussed  by  Cotton, 
L.J.,  in  Harris  v.  Knight,  15  P.D.  179,  I have  no  hesitation  in 
agreeing  with  the  conclusions  of  the  learned  trial  Judge,  or  in 
saying  that  I would  have  arrived  at  the  same  conclusions  had  I 
been  of  the  opinion  that  the  declarations  of  the  testatrix  now 
objected  to  were  not  admissible. 

The  question  then  arises : Was  the  evidence  sufficient  to  justify 
the  finding  of  the  trial  Judge  that  the  will  had  not  been  revoked  ? 
The  transcript  of  the  proceedings  shews  that  the  evidence  taken, 
up  to  page  124,  had  satisfied  the  several  counsel  appearing  at  the 
trial,  other  than  Mr.  Fripp,  that  the  Howfith  or  lost  will  had  been 
duly  executed,  and  that  thereafter  the  trial  was  directed  to  the 
question  of  revocation;  yet  Mr.  Fripp  did  not,  in  his  notice  of 
appeal,  or  in  his  argument  before  this  Court,  appear  to  quarrel 
with  the  conclusion  of  the  learned  trial  Judge  on  that  question. 
However,  Mr.  Fripp  did  not  abandon  that  point,  and  I therefore 
think  it  well  to  deal  with  it  shortly. 

Many  of  the  authorities  dealing  with  the  evidence  necessary 
to  establish  revocation  are  collected  and  considered  in  Bell  v. 
Matheson  (1920),  48  O.L.R.  364,  and  In  re  Syhes  (1907),  23 
Times  L.R.  747.  These  authorities  clearly  establish; — 

(1)  That  revocation  cannot  be  established  by  statements  made 
by  the  testatrix. 

(2)  That  such  statements  are  admissible  to  prove  the  state  oi 
mind  of  the  testatrix. 
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(3)  Tlia.t  the  non-production  of  the  will  raises  a presumption 
in  favour  of  revocation. 

Eeading  the  evidence  in  the  light  of  these  authorities,  the  sur- 
rounding circumstances,  and  the  finding  of  the  learned  trial  Judge 
as  to  whose  testimony  he  preferred  as  between  Howith  and  Marj 
Smith  upon  the  one  hand,  and  Stanley  McFarlane  and  his  wife  on 
the  other,  I have  no  hesitation  in  concluding  that  the  deceased  did 
not  destroy  the  Howith  will  with  the  intention  of  revoking  the 
same,  or  otherwise  revoke  it  in  manner  required  by  the  Act  and 
authorities. 

I would,  for  these  reasons,  dismiss  the  appeal  with  costs. 

Appeal  dismissed  with  costs. 


[APPELLATE  DIVISION.] 

Eby-Blain  Ltd.  v.  Matthews. 

Guaranty — Action  on  Fidelity  Bond — Failure  of  Emyloyee  to  Pay  over 
Moneys  Collected — Knowledge  of  Employer  of  Previous  Defalcor 
Hons  not  Disclosed  to  Guarantor  — Representation  hy  Silence  — 
Untruth  of — Intent  not  Material. 

A misrepresentation  may  be  made  by  silence. 

Because  it  is  not  to  be  expected  that  an  employer  will  continue  in  his 
employment  an  employee  whom  he  knows  to  be  dishonest,  an  offer  by 
an  employer,  who  has  knowledge  of  dishonesty  on  the  part  of  his  em- 
ployee, amounts  to  a representation  to  one  from  whom  he  seeks  or 
obtains,  without  disclosure,  a fidelity  guaranty,  that,  so  far  as  he 
is  aware,  the  employee  whose  fidelity  is  to  be  guaranteed  is  not 
dishonest. 

If  that  representation  is  untrue,  it  matters  not  that  the  employer’s 
failure  to  disclose  the  true  situation  was  not  wilful,  intentional,  or 
with  a view  to  advantage  to  himself. 

Railton  v.  Mathews  (1844),  10  Cl.  & F.  934,  London  General  Omnibus 
Co.  Ltd.  V.  Holloway,  [1912]  2 K.B.  72,  and  Ruthenian  Farmers  Ele- 
vator Co.  Ltd.  V.  Hryeak,  [1924]  3 D.L.R.  402,  followed. 

Upon  the  evidence  in  this  case,  it  was  found  that,  prior  to  the  execut- 
ing of  the  guaranty  sued  upon,  the  plaintiffs’  employee,  W.,  had  been 
dishonest,  to  the  knowledge  and  in  the  opinion  of  the  plaintiffs’ 
president;  and  that,  had  the  defendant  known  these  facts,  he  would 
not  have  executed  the  guaranty  sued  upon. 

The  action  upon  the  guaranty  was,  therefore,  dismissed. 

The  follotving  statement  is  taken  from  the  judgment  of  Fek- 
GusoN,  J.A. : — 

Appeal  by  the  defendant  from  a judgment  of  his  Honour 
Judge  Widdifield,  of  the  County  Court  of  the  County  of  York, 
dated  the  30th  June,  1924,  whereby  he  adjudged  that  the  plain- 
tiffs in  an  action  in  that  Court  recover  against  the  defendant 
$429.11  as  due  on  a guaranty  given  by  the  defendant  to  the  plain- 
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tiffs  to  secure  them  against  loss  in  allowing  one  of  their  travellers 
to  collect  moneys  owing  by  their  customers.  The  guaranty  (ex- 
hibit 1)  reads: — 

Toronto,  June  5th,  1922. 

“ Messrs.  Eby-Blain  Limited, 

“ Front  and  Scott  Sts., 

Toronto. 

Gentlemen : — 

''Understanding  that  Mr.  Joseph  T.  Willett,  of  the  city  of 
Toronto,  commercial  traveller,  has  terminated  his  engagement  with 
your  company  on  a basis  satisfactory  to  you,  and  that  he  wishes 
to  make  a re-engagement  on  a weekly  basis,  and  that  you  will  re- 
quire security  for  money  collected  from  time  to  time  from  cus- 
tomers, and  in  consideration  of  your  re-engaging  him  on  terms  to 
be  agreed  on  between  you,  I hereby  guarantee  payment  of  all 
moneys  due,  or  to  become  due,  by  Mr.  Joseph  T.  Willett,  to  you. 

" This  guaranty  shall  be  a continuing  guaranty  to  the  extent 
of  and  not  exceeding  $500  (five  hundred  dollars),  and  shall  con- 
tinue in  force  until  revoked  by  written  notice,  which  will  require 
to  be  acknowledged  before  becoming  effective. 

"R.  Matthev7S."'  (Seal.) 

The  defence  is  that,  in  the  course  of  the  previous  employment 
referred  to  in  the  foregoing  exhibit,  Willett  had  collected  moneys 
from  the  plaintiffs^  customers  and  wrongfully  used  these  moneys 
of  the  plaintiffs  for  his  own  private  use,  without  the  knowledge  or 
consent  of  the  plaintiffs;  that  Willett  only  made  good  these 
moneys  on  being  called  to  account;  and  that  thereupon  and  by 
reason,  among  other  things,  of  Willett^s  wrongful  act,  the  plain- 
tiffs dismissed  Willett  and  refused  to  re-employ  him  unless  and 
until  they  were  furnished  with  a bond  or  bonds  to  guarantee  and 
protect  them  against  loss  in  case  Willett,  in  the  future,  failed  to 
account  for  and  pay  over  moneys  collected  from  customers;  that 
the  plaintiffs  failed  to  communicate  these  facts  and  circumstances 
to  the  defendant;  that  the  defendant  executed  the  guaranty  sued 
upon  without  knowledge  of  the  previous  misconduct  of  Willett; 
that  the  omission  to  notify  the  defendant  of  WilletPs  previous  mis- 
conduct amounted,  in  the  circumstances  of  this  case,  to  a repre- 
sentation on  the  part  of  the  plaintiffs  that,  so  far  as  they  knew, 
Willett  was  honest;  that  such  representation  was  untrue  and  mis- 
led the  defendant  into  executing  the  guaranty. 


November  14.  The  appeal  was  heard  by  Magee,  Hodgins, 
Ferguson,  and  Smith,  JJ.A. 

J.  F.  Boland,  for  the  appellant,  argued  that  the  failure  of  the 
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plaintiffs  to  disclose  the  facts  of  the  traveller's  previous  misconduct 
amounted  to  a representation  that  the  man  was  honest,  which 
representation,  being  untrue,  misled  the  defendant  into  executing 
the  guaranty:  Bailton  v.  Mathews  (1844),  10  Cl.  & F.  934;  Stom 
V.  Compton  (1838),  5 Bing.  N.C.  142;  2 Sm.  L.C.,  12th  ed., 
p.  101;  Lee  v.  Jones  (1864),  17  C.B.  N.S.  482;  Davies  v.  London 
and  Provincial  Marine  Insurance  Co.  (1878),  8 Ch.  D.  469; 
Cashin  v.  Perth  (1859),  7 Gr.  340;  London  General  Omnibus  Co. 
Lid.  v.  Holloway,  [1912]  2 K.B.  72. 

^Yaldon  Lawr,  for  the  plaintiffs,  respondents,  contended  that 
there  had  been  no  fraudulent  misrepresentation  in  the  information 
as  to  the  traveller’s  previous  history  which  they  had  imparted  to 
the  defendant. 

December  22.  The  judgment  of  the  Court  was  read  by  Fee- 
GUSON',  J.A.  (after  setting  out  the  facts  as  above)  : — It  is,  I think, 
clear  from  the  evidence  of  Mr.  Eby  that,  in  his  opinion,  Willett’s 
use  of  the  plaintiffs’  money  for  his  own  private  purposes  was  an 
unjustifiable  and  dishonest  act.  Giving  evidence  in  chief,  Mr.  Eby 
says : — 

Q.  ETow,  Mr.  Eby,  how  long  did  Mr.  Willett  remain  in  your 
employ  under  the  first  agreement?  A.  Till  about  1st  of  June, 
1922. 

Q.  1st  of  June,  1922  ; and  then,  as  I understand,  that  agree- 
ment was  terminated?  A.  Yes. 

Q.  For  what  reason  ? A.  Well,  he  did  not  make  the  progress 
we  expected  that  he  would;  he  was  a new  man  on  the  road,  and 
he  used  some  of  the  moneys  he  collected  for  the  private,  his  private 
use  without  consulting  us. 

“ Q.  ETow  then,  this  was  brought  to  a head  in  June,  around  the 
1st  of  June,  1922  ? 

The  Court:  Q.  Moneys  he  collected  from  customers?  A.  Yes. 

Counsel  for  the  plaintiffs : Q.  In  what  way,  Mr.  Eby  ? A.  I 
do  not  get  that. 

Q.  I say  this  was  brought  to  a head,  the  termination  of  that 
first  agreement  around  the  1st  of  June,  1922,  in  what  way?  A. 
Well,  by  telling  him  that  he  would  have  to  turn  in  the  money  that 
was  in  arrears  and  when  he  turned  that  money  in  we  would  not 
re-engage  him  without  a bond  or  other  security  . . . 

“ Q.  What  did  you  tell  Mr.  Willett  you  required  from  him  be- 
fore you  would  re-engage  him?  A.  A bond. 

“ Q.  What  kind  of  bond?  A.  A guaranty  bond  or  guaranty 
from  two  responsible  people. 

Q.  You  were  to  get  either  bond  from  guarantee  company  or 
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guarantee  bond  from  two  individuals,  that  was  the  term  you  made 
with  him?  A.  Yes.^’ 

In  cross-examination : — 

"Y  . . Now  then,  what  authority  did  Mr.  Willett  have  to 

collect  money  from  customers  ? A.  He  had  no  written  authority, 
but  it  is  customary  for  travellers  to  collect  certain  amounts  from 
customers  that  want  to  pay  them;  rules  of  the  house  are  that  all 
money  collected  must  be  turned  in  promptly. 

The  Court : Q.  As  1 understand  the  rule  of  the  wholesale 

houses,  where  you  have  accounts  in  arrears,  when  they  go  out  they 
are  given  a list  of  these  small  accounts  and  they  collect  them  if  the}’ 
can  ? A.  Yes,  take  them  along  because  very  often  you  write  to 
customers  and  they  wonT  answer  your  letters,  but  travellers  come 
along  . . . 

Q.  How  much  of  this  was  shortage  for  defalcation,  that 
money  ? A.  There  was  none,  he  paid  up  all  his  collections. 

Q.  He  was  short  as  well  $200  and  some  odd  dollars?  A.  Yes, 

$294. 

Q.  I have  never  seen  the  statement,  hoAv  much  Avas  it?  A. 
290  odd  dollars. 

Q.  That  was  for  money  he  had  collected  and  put  in  hia 
pocket  ? A.  He  used  it  for  his  own  use  Avithout  our  permission. 

Q.  Yes,  without  your  permission,  yes;  and  then  he  turned 
that  money  in  ? A.  And  we  checked  him  up  on  it. 

Q.  He  turned  it  in  to  you  when  you  re-engaged  him  the 
second  time?  A.  Yes,  before  we  re-engaged  him  he  turned  that 
money  in. 

Q.  Was  it  not  at  the  date  you  re-engaged  him?  A.  No,  it 
was  turned  in  on  the  second  of  the  month  of  June.” 

The  appeal  is  based  on  the  tAvo  folloAving  propositions,  quoted 
from  Eowlatt  on  Principal  and  Surety  (1899),  pp.  155,  156, 
157:— 

( 1 ) A creditor  must  reveal  to  the  surety  eA^ery  fact  Avhich 
under  the  circumstances  the  surety  AAwld  expect  not  to  exist : for 
the  omission  to  mention  that  such  a fact  does  exist  is  an  implied 
representation  that  it  does  not.” 

(2)  So,  too,  where  a guarantee  is  taken  for  good  behaviour, 
the  employer  must  disclose  any  previous  misconduct  of  the  prin- 
cipal in  his  office  of  which  he  is  aA^^are.  For  it  is  not  naturally  to 
be  expected  that,  if  he  had  misconducted  himself  to  the  employer’s 
knowledge,  he  would  be  continued  in  the  office.” 

The  propositions  I have  quoted  from  Eowlatt  seem  to  be  amply 
supported  by  the  cases  cited  by  the  learned  author,  as  Avell  as  by 
subsequent  authorities : see  London  General  Omnibus  Co.  Ltd.  v. 
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Holloway,  [1912]  2 Iv.B.  72,  and  Ruthenian  Farmers  Elevator  Co. 
Ltd.  V.  HrycaJc,  [1921:]  3 D.L.E.  402. 

The  head-note  to  the  Holloway  case  reads  : — 

Where  the  employer  of  a servant,  when  taking  a bond  from 
another,  which  purported  to  make  him  responsible  as  surety  for  the 
fidelity  of  the  servant,  did  not  disclose  to  the  surety  the  fact, 
known  to  the  employer^  but  not  known  to  the  surety,  that  the  ser- 
vant had  previously  been  guilty  of  dishonesty  in  his  employment, 
the  employer  cannot  enforce  the  bond  against  the  surety  in  respect 
of  subsequent  dishonesty  of  the  servant,  although  the  non-dis- 
closure by  the  employer  of  the  previous  dishonesty  of  the  servant 
was  not  fraudulent.’^ 

The  judgment  appealed  from  is  based  upon  a finding  that  the 
non-disclosure  complained  of  was  innocent,  and  an  application  to 
the  facts  of  the  propositions  of  law  appearing  in  the  following 
quotation  from  the  reasons  of  the  learned  trial  Judge 

I think  the  truer  rule  is  as  stated  in  Davies  v.  London  and 
Provincial  Marine  Insurance  Co.,  8 Ch.  D.  469,  that  where  parties 
are  contracting,  either  of  them,  unless  he  is  under  a duty  to  an- 
other, may  keep  silence  even  as  to  facts  which  he  believes  would 
be  operative  on  the  mind  of  the  other.  Fry,  J.,  said : It  has  been 
argued  here  that  the  contract  between  the  surety  . . . and  the 

creditor,  is  one  of  those  contracts  which  I have  spoken  of  as  be- 
ing uherrimee  fidei,  and  it  has  been  said  that  such  a contract  can 
only  be  upheld  in  the  case  of  there  being  the  fullest  disclosure  by 
the  intending  creditor.  I do  not  think  that  that  proposition  is 
sound  in  law.  I think  that,  on  the  contrary,  that  contract  is  one 
in  which  there  is  no  universal  obligation  to  make  disclosure.’, 

It  is  argued  that  there  must  be  the  same  disclosure  from  an 
employer,  who  desires  the  fidelity  of  his  employee  guaranteed  by 
a third  party,  as  by  an  applicant  for  insurance  to  an  insurance 
company.  But  in  insurance  contracts  the  amount  of  the  appli- 
cant’s liability  is  a matter  of  contract,  and  it  will  be  found,  I 
think,  that  his  liability  is  determined  by  the  terms  of  his  written 
application,  which  is  always  made  a term  of  the  contract. 

There  will  be  judgment  for  the  plaintiffs  for  the  amount  sued 
for  and  interest.” 

I am  of  opinion  that  the  conclusion  stated  by  the  learned  trial 
Judge  does  not  necessarily  follow  from  his  finding  of  fact,  or  his 
propositions  of  law,  both  of  which  I think  are  correct ; for,  in  my 
opinion,  the  result  turns  not  upon  the  duty  of  the  plaintiffs  to 
make  a representation,  but  on  their  duty  not  to  make  a misrepre- 
sentation, and  as  I sec  it  the  questiops  here  for  determination 
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(1)  Can  a representation  be  made  by  mere  silence? 

(2)  If  so,  did  the  plaintiffs^  offer  to  re-employ  Willett,  with 
knowledge  of  his  previous  dishonest  acts,  amount  to  a representa- 
tion by  the  plaintiff's  to  the  defendant  that  so  far  as  they  were 
aware  Willett  was  not  dishonest  or  had  not  been  guilty  of  a dis- 
honest act? 

(3)  Would  such  a representation  be  untrue? 

(4)  Did  the  defendant  act  upon  such  a representation? 

(6)  Does  the  fact  that  the  non-disclosure  was  innocent  make  any 
difference  if  the  def endant  acted  upon  an  implied  representation  ? 

I am  of  opinion  that  the  cases  of  Bailton  v.  Mathews,  10  Cl.  & 
F.  934,  London  General  Omnibus  Co.  Ltd.  v.  Holloway,  supra,  and 
Ruthenian  Far7ners  Elevator  Co.  Ltd.  v.  Hrycak,  supra,  establish: 

(1)  That  a misrepresentation  may  be  made  by  silence. 

(2)  That,  because  it  is  not  to  be  expected  that  one  will  emploj/ 
or  continue  in  his  employment  a person  he  knows  to  be  dishonest, 
an  offer  by  one  who^has  knowledge  of  dishonesty  on  the  part  of  the 
person  to  be  guaranteed,  amounts  to  a representation  to  one  from 
whom  he  seeks  or  obtains,  without  disclosure,  a fidelity  guaranty, 
that  so  far  as  he  is  aware  the  person  whose  fidelity  is  to  be  g*uar- 
anteed  is  not  dishonest. 

(3)  That,  if  such  representation  is  untrue^  it  matters  not  that 
the  employer’s  failure  to  disclose  the  true  situation  was  not  wilful, 
intentional,  or  with  a view  to  advantage  to  himself. 

That  leaves,  for  our  consideration  and  determination  by  refer- 
ence to  the  evidence,  the  questions: — 

(1)  Had  Willett  been  dishonest? 

(2)  Did  the  plaintiffs  so  regard  his  acts? 

(3)  Would  the  defendant  have  executed  the  guaranty  bond 
had  he  known  that  Willett  was  dishonest  and  that  the  plaintiffs  so 
regarded  him  ? 

Eeading  the  evidence  of  Mr.  Eby,  part  of  which  I have  quoted, 
and  the  defendant’s  evidence,  particularly  at  pp.  48  and  49,  I can 
see  no  escape  from  the  conclusion  that,  prior  to  the  executing  of 
the  guaranty  sued  upon,  Willett  had  been  dishonest,  and  was,  in 
the  opinion  and  to  the  knowledge  of  Mr.  Eby,  dishonest;  also  that, 
had  the  defendant  known  these  facts,  he  would  not  have  executed 
the  guaranty  sued  upon. 

I Avould  allow  the  appeal  with  costs,  and  dismiss  the  action 
with  costs. 


Appeal  allowed. 
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[APPELLATE  DIVISION.] 

AIcKenna  V.  Peieur  and  Hope. 

stolen  Goods — Title  to — Motor  Vehicle — Purchase  for  Value  in  Province 
of  Quebec  from  Dealer  in  Motor  Vehicles — Bona  Fides — Replevin 
in  Ontario  — Laiu  of  Quebec  — Civil  Code,  art.  14S9  — Fvidence  ~ 
Counterclaim — Lien — Reclamation — Place  of  Contract — ‘‘  Sale.'* 

The  plaintiff’s  motor  car  was  stolen  from  him  in  Rhode  Island  in 
October,  1922.  In  December,  1922,  the  defendant  H.,  a dealer  in 
motor  cars,  purchased  the  car  from  one  M..  a dealer  in  second-hand 
cars,  carrying  on  business  in  the  Province  of  Quebec,  for  $1,400,  pay- 
ing M.  $800  in  cash  and  giving  him  another  car  in  payment  of  the 
balance.  The  plaintiff’s  car  was  shipped  by  M.  to  the  defendant  H. 
at  a place  in  Ontario,  received  by  H.  there,  and  the  transaction  com- 
pleted there.  In  April,  1923,  the  car  was  resold  by  H.  to  the  de- 
fendant P.  The  plaintiff  discovered  the  car  in  Ontario,  instituted 
this  action  against  P.  and  H.  for  its  recovery  and  damages  for  its 
detention,  and,  under  an  order  made  in  the  action,  replevied  it  from 
the  defendant  P.  The  purchase  by  H.  in  Quebec  v/as  found  to  have 
been  made  in  good  faith,  in  the  ordinary  course  of  business,  and 
without  notice  of  any  defect  in  the  title  of  M. 

Article  1489  of  the  Civil  Code  of  the  Province  of  Quebec  provides  that 
“ if  a thing  lost  or  stolen  be  bought  in  good  faith  in  a fair  or  market, 
or  at  a public  sale,  or  from  a trader  dealing  in  similar  articles,  the 
owner  cannot  reclaim  it,  without  reimbursing  to  the  purchaser  the 
price  he  has  paid  for  it.” 

The  plaintiff  having  retaken  the  car,  the  defendant  H.  counterclaimed 
for  the  $1,400  which  he  had  paid. 

Held,  applying  the  law  of  Ontario,  that  the  counterclaim  should  be 
dismissed,  and  that  the  plaintiff  should  have  judgment  for  possession 
of  the  car,  free  from  the  claims  of  the  defendants  or  either  of  them, 
and  $1  nominal  damages  for  detention. 

Per  Mulock,  C.J.O.: — Assuming  that  the  contract  of  sale  to  H.  was 
made  in  Quebec,  art.  1489  did  not  affect  the  title  to  what  was  stolen: 
the  effect  was  merely  to  declare  that  the  owner  should  not  be  entitled 
to  reclaim  it,  that  is,  to  repossess  himself  of  it,  until  he  had  reim- 
bursed the  purchaser  the  amount  which  he  paid  for  it.  In  that  view. 
H.  had  a possessory  lien,  which  would  continue  only  so  long  as  he  re- 
tained possession.  By  selling  and  giving  possession  to  P.,  H. 
destroyed  his  right  to  detain  the  car.  That  right  was  not  assignable; 
and  P.  had  no  right  to  detain  the  car  as  against  the  plaintiff,  the 
lawful  owner. 

Per  Magee  and  Ferguson,  JJ.A.: — The  time  and  place  at  whioh  title 
passes  under  a contract  for  sale  depend  upon  the  intention  of  the 
■parties,  and  that  intention  is  to  be  determined  by  the  Court  as  a 
question  of  fact.  The  parties  could  not  have-  intended  that  the  title 
to  the  car  should  pass  until  at  least  the  car  was  delivered  to  H.  in 
Ontario.  The  onus  of  establishing  a title  acquired  in  Quebec  was  on 
H. 

Semble,  that  the  word  “ sale,”  used  in  art.  1489,  itself  denotes  a trans- 
action involving  a change  of  title. 

Semble,  also,  that  in  a replevin  action  the  rights,  remedies,  and  relief 
to  which  the  defendant  is  entitled  upon  the  plaintiff’s  failure  to 
establish  his  right  to  possession  are  those  set  out  in  Rule  363,  and 
taking  possession  under  a replevin  order  was  not  such  a reclamation 
of  the  car  as  entitled  the  Court  to  direct  that  the  plaintiff  should 
pay  to  H.  what  H.  had  paid  to  M. 

26 — 56  o.L.R.-l- 
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Per  Hodgins,  J.A.: — “Sale”  in  art.  1489  means  a real  sale  such  as  is 
effected  by  payment  and  delivery  so  that  the  property  passes.  In  that 
sense,  the  sale  was  one  wholly  effected  in  Ontario,  and  the  law  of 
Ontario  was  applicable. 

Per  Smith,  J.A.: — By  the  law  of  Ontario  the  purchaser  of  stolen  goods 
obtains  no  title  to  them  by  such  purchase;  and  the  plaintiff,  having 
found  his  stolen  car  in  Ontario,  was  entitled  to  recover  possession 
of  it,  unless  the  defendants,  or  one  of  them,  had  acquired,  under  art. 
1489,  the  right  to  retain  possession.  That  article  does  not  give  to 
the  purchaser  a lien  on  the  goods  purchased;  it  purports  only  to 
restrain  the  owner  from  reclaiming  his  property  till  he  reimburses 
the  purchaser,  and  is  not  effective  to  restrain  the  plaintiff  from 
exercising  his  right  of  ownership  over  property  the  title  to  which 
was  admittedly  vested  in  him,  and  which  was  in  Ontario  when 
replevied  in  this  action. 

Action  by  the  owner  of  a motor  car  which  had  been  stolen 
from  him  in  a foreign  country  and  afterwards  purchased  in  Mont- 
real by  the  defendant  Hoj)e  from  one  McDermott^  who  sold  cars 
there,  and  then  sold  by  Hope  to  the  defendant  Prienr,  to  recover 
the  car,  for  a declaration  that  the  plantiff  was  the  lawful  owner, 
and  for  damages  for  injury  to  the  car.  Tinder  an  order  made  in 
the  action,  the  car  had  been  replevied  by  the  plaintiff. 

The  action  and  a counterclaim  and  a claim  by  the  defendant 
Prieur  over  against  the  defendant  Hope  were  tried  by  Lennox,  J., 
without  a jury,  at  Cornwall. 

G.  A.  Stiles  and  D.  A.  McDonald,  for  the  plaintiff. 

G.  I.  Gogo  and  F.  T.  Costello,  for  the  defendants. 

. July  7.  Lennox,  J.  : — The  action  arises  out  of  the  theft  of 
the  plaintiff’s  Hodge  sedan  motor  car,  and  the  subsequent  sale 
thereof  by  one  McDermott  at  his  garage  in  Montreal.  The  where- 
abouts of  McDermott  and  his  wife,  who  was  apparently  connected 
with  the  business,  cannot  be  ascertained.  The  business  was  adver- 
tised as  McDermott’s  Mart  and  Garage,”  and  the  advertisements 
stated  that  cars  are  sold  on  commission  for  cash.” 

There  was  more  aimed  at  in  the  examination  of  witnesses,  but 
the  matter  in  the  end  narrowed  down  to  the  effect  of  arts.  1487  to 
1490,  inclusive,  of  the  Civil  Code  of  Quebec,  and  how  far,  if  at  all, 
these  articles  are  modified  by  the  subsequent  legislation  in  force 
before  the  defendant  Hope  purchased. 

Owing  to  the  absence  of  the  McDermotts,  the  evidence  is  not 
as  precise  and  full  as  it  might  and  otherwise  would  have  been,  but 
there  was  a good  deal  of  pertinent  evidence  as  to  the  character  and 
extent  of  the  business  carried  on  by  the  McDermotts.  There  are 
circumstances  in  evidence  that  I regard  as  faintly  suspicious,  but 
nothing  that  would  enable  me  to  find  that  the  purchase  by  the  de- 
fendant Hope  was  not,  as  he  .swears,  in  consideration  of  the  sum 
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of  $1,400  and  made  in  good  faith  in  the  ordinary  course  of  busi- 
ness and  without  notice.  The  defendant  Prieur  is  a quasi-owner, 
and  derives  such  title  as  he  has  from  his  co-defendant.  The  plain- 
tiff replevied  the  car,  and  no  doubt  gave  security — he  has  also 
probably  given  security  for  costs. 

Mr.  Chevalier,  avocat  (barrister  and  solicitor),  of  Montreal, 
testified  as  to  the  law  of  his  Province  touching  the  questions  aris- 
ing in  this  action,  and  the  effect  of  his  testimony  is  that  the  de- 
cision should  be  governed  solely  by  the  provisions  of  the  Code. 
The  articles  of  the  Code  referred  to  are  as  follows : — 

“ 1487.  The  sale  of  a thing  which  does  not  belong  to  the  seller 
is  null,  subject  to  the  exceptions  declared  in  the  three  next  follow- 
ing articles.  The  buyer  may  recover  damages  of  the  seller,  if  he 
were  ignorant  that  the  thing  did  not  belong  to  the  latter. 

1488.  The  sale  is  valid  if  it  be  a commercial  matter  or  if  the 
seller  afterward  became  owner  of  the  thing. 

1489.  If  a thing  lost  or  stolen  be  bought  in  good  faith  in  a 
fair  or  market,  or  at  a public  sale,  or  from  a trader  dealing  in 
similar  articles,  the  owner  cannot  reclaim  it,  without  reimbursing 
to  the  purchaser  the  price  be  has  paid  for  it. 

1490.  If  the  thing  lost  or  stolen  be  sold  under  the  authority 
of  law,  it  cannot  be  reclaimed.’^ 

As  to  the  questions  of  law  arising,  Mr.  Stiles  argued  that  the 
McDermotts  were  not  traders  (or  dealers)  in  autocars  (art. 
1489),  within  the  meaning  of  statutory  regulation  18  of  the  Motor 
Vehicles  Law  of  the  Province  of  Quebec  (exhibit  7),  a regulation 
passed  on  the  13th  February,  1920 — or,  I presume,  that  there  is 
no  evidence  that  the  McDermotts  effected  sales  such  as  are  de- 
scribed in  this  regulation.  There  are  obvious  difficulties,  both  of 
law  and  fact,  in  the  way  of  this  contention.  As  to  the  fact,  al- 
though there  is  no  direct  and  precise  evidence  as  to  the  extent  of 
the  McDermotts’  business,  yet,  sitting  as  a jury,  I do  not  think 
that  I can  escape  the  conclusion  that  the  sales  effected  in  a license- 
year  greatly  exceeded  what  is  defined  as  constituting  a dealer  within 
that  regulation;  and  the  legal  difficulty  appears  to  me  to  be  still 
more  serious.  Prima  facie,  I should  not  interpret  the  statute  and 
statutory  regulations  set  out  in  exhibit  7 as  amending  the  pro- 
visions of  the  Civil  Code  above  quoted — unaided  I should  think 
that  an  amendment  of  the  general  law  is  not  within  the  scope  and 
purview  of  the  Act  of  1920,  and  in  this  I am  confirmed  by  the 
view  expressed  by  Mr.  Chevalier.  I should  read  it  as  an  Act  hav- 
ing for  its  object  the  regulation  of  the  motor  vehicle  industry  and 
traffic  and  the  collection  of  a revenue.  » 

I understood  Mr.  Stiles  to  intimate  that  an  eminent  Judge  of 
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the  Province  of  Quebec,  in  an  unreported  ease,  had  come  to  the 
conclusion  that  this  Act  is  of  general  application.  I would,  of 
course,  cheerfully  he  guided  by  such  a decision,  but  I know  noth- 
ing of  it  beyond  this  vague  intimation ; and,  notwithstanding  what 
was  suggested,  Mr.  Chevalier  maintained  that  the  settled  law  of  the 
Province,  according  to  decisions,  was,  until  the  passing  of  14  G-eo. 
V.  ch.  24,  clearly  to  the  contrary,  and  that  that  Act  was  passed 
because  of  abuses  which  had  manifested  themselves  and  were  con- 
tinuing until  the  date  of  its  enactment,  namely,  the  15th  March, 
1924,  a date  subsequent,  of  course,  to  the  transaction  in  question. 

Counsel  for  the  defence  relied  upon  art.  1489.  I am  not  sure 
that  this  is  the  only  ground  upon  which  the  defence  might  be 
rested.  Article  1487  excepts  the  cases  provided  for  in  “the  three 
next  following  articles,”  and,  by  the  next  following  article  (1488), 
“the  sale  is  valid  if  it  be  a commercial  matter,”  and  I should  not 
think  it  could  well  be  argued  that  this  was  not  a commercial 
transaction. 

I am  not  in  this  case  tempted  to  a dogmatic  expression  of 
opinion,  and  it  may  be  as  well  to  say  that  there  was  nothing  in  the 
demeanour  of  the  witnesses  that  affords  me  any  advantage  in  de- 
ciding the  issue  that  would  not  be  available  to  a Judge  sitting  in 
review  upon  reading  the  evidence. 

I have  not  come  to  the  conclusion  to  which  I am  about  to  give 
effect  without  a good  deal  of  hesitation. 

Giving  the  evidence  and  the  questions  arising  in  the  action 
very  careful  consideration,  I am  of  opinion  that  the  action  fails, 
and  I shall  direct  that  judgment  he  entered  for  the  delendani 
Hope  upon  his  counterclaim  for  the  sum  of  $1,400,  with  costs  of 
defence  to  both  defendants,  and  judgment  for  the  defendani 
Prieur  against  his  co-defendant  for  the  aggregate  of  the  sums  he 
has  paid  under  his  contract  with  costs. 

After  writing  the  foregoing,  I received  a copy  of  the  judgment 
of  Mr.  Justice  Planneton  in  the  Quebec  case  above  referred  to. 
There  is  nothing  in  it  that  conflicts  with  the  conclusion  I have 
reached.  There  is  no  suggestion  that  the  articles  of  the  Civil  Code 
have  been  altered  or  modified  by  legislation — on  the  contrary,  art. 
•1489  is  referred  to  and  recognised  as  effective. 

The  plaintiff  appealed  from  the  judgment  of  Lennox,  J. 

October  29.  The  appeal  was  heard  by  Mulook,  C.J.O.,  Magee, 
Hodgins,  Feeguson,  and  Smith,  JJ.A. 

D.  A.  McDonald,  for  the  appellant,  challenged  the  applicability 
of  the  Quebec  Civil  Code,  but  contended  that,  if  it  did  apply,  Hope 
did  not  buy  from  a “trader  dealing  in  similar  articles”  within 
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the  meaning  of  art.  1489.  On  the  question  of  the  interpretation 
of  the  word  trader/^  he  referred  to  Goldsmith  Smelting  and  Re- 
fining Co.  V.  Roy  (1922),  Q.E.  34  K.B.  520.  He  also  contended 
that  arts.  1488  and  1489  did  not  give  title  to  the  purchaser  from 
a trader.  At  most  they  only  gave  him  a possessory  lien,  which  was 
not  assignable:  Hammonds  v.  Barclay  (1802),  2 East  227.  He 
also  argued  that  the  sale  took  place  in  Ontario,  and  Ontario  law 
governed:  Brown  v.  Canadian  Pacipx  Railway  Co.  (1887)^  4 Man. 
396. 

L.  A.  Landriau,  for  the  defendant  Hope,  respondent,  con- 
tended that  the  contract  had  been  made  in  Quebec,  and  the  law  of 
that  Province  governed.  He  urged  that  McDermott  was  a trader, 
and  the  rights  of  the  parties  were  determined  by  the  Code. 

The  defendant  Prieur  did  not  appear  by  counsel  nor  in  person. 

December  22.  Mulock,  C.J.O.: — This  is  an  appeal  from  the 
judgment  of  Lennox,  J.  The  action  was  brought  to  recover  a 
Dodge  sedan  car,  for  a declaration  that  the  plaintiff  was  the  lawful 
owner,  and  for  the  sum  of  $1,000  for  injury  to  the  car  when  in 
the  possession  of  the  defendants. 

The  plaintiff  was  the  owner  of  the  car  in  question,  which  was 
stolen  from  him  in  the  State  of  Ehode  Island,  ^on  the  27th  October, 
1922.  The  defendant  Hope,  a dealer  in  automobiles,  claims  to 
have  purchased  the  car  in  December,  1922,  from  one  George  Mc- 
Dermott, a dealer  in  second-hand  cars,  carrying  on  business  in  the 
city  of  Montreal,  for  $1,400,  paying  McDermott  therefor  $800  in 
cash,  and  giving  him  a Gray-Dort  car  in  payment  of  the  balance, 
viz.,  $600.  Hope  contends  that  the  contract  for  sale  and  purchase 
was  made  in  the  Province  of  Quebec,  that  he  bought  the  car  in 
good  faith,  and  that  at  the  time  of  such  purchase  McDermott  was 
a trader  dealing  in  similar  articles  ; and  that,  therefore,  even  if 
the  car  had  been  stolen,  he,  Hope,  is  entitled  to  be  reimbursed  the 
$1,400  paid  by  him  to  McDermott,  by  reason  of  art.  1489  of  the 
Civil  Code  of  Lower  Canada,  which  is  as  follows:- — 

“ If  a thing  lost  or  stolen  be  bought  in  good  faith  in  a fair  or 
market,  or  at  a public  sale,  or  from  a trader  dealing  in  similar 
articles,  the  owner  cannot  reclaim  it,  without  reimbursing  to  the 
purchaser  the  price  he  has  paid  for  it.’’ 

The  car  was  delivered  to  the  defendant  Hope  in  the  town  of 
Alexandria,  in  the  county  of  Glengarry,  Ontario;  and,  in  April, 
1923,  the  defendant  Hope  sold  it  to  the  defendant  Prieur  for 
$1,700,  Prieur  giving  him  a horse  and  buggy  and  harness,  valued 
at  $300,  on  account  of  the  purchase-money,  and  agreeing  to  pay 
the  remainder,  with  interest,  in  monthly  sums,  giving  Hope  lien- 
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notes  on  the  car  in  respect  of  the  unpaid  purchase-money.  There- 
upon the  ear  was  delivered  by  Hope  to  Prieur,  and  later  the  plain- 
tiff discovered  it  in  the  possession  of  Prieur  in  Alexandria,  and 
obtained  possession  thereof  in  replevin  proceedings. 

The  learned  trial  Judge  dismissed  the  plaintiff^s  action,  and 
gave  judgment  on  the  counterclaim  of  the  defendant  Hope  for 
$1,400,  and  ordered  the  defendant  Hope  to  pay  the  defendant 
Prieur  $724,  being  the  amount  paid  to  Hope  by  Prieur  on  account 
of  the  purchase-money.  The  appeal  is  by  the  plaintiff  from  the 
judgment  upon  the  defendant  Hope’s  counterclaim.  There  is  no 
appeal  by  Hope  from  the  portion  of  the  judgment  which  orders 
him  to  make  payment  to  Prieur. 

There  was  a controversy  before  us  as  to  whether  the  contract 
was  made  in  the  "Province  of  Ontario  or  Quebec.  Obviously,  if 
made  in  Ontario,  it  could  not  be  affected  by  legislation  of  the  Pro- 
vince of  Quebec,  and  Hope  must  fail  in  his  counterclaim.  Assum- 
ing, however,  in  Hope’s  favour,  that  the  contract  w^as  made  in  the 
Province  of  Quebec,  I now  proceed  to  consider  what  right,  if  any, 
Hope  has  to  reimbursement  by  reason  of  art.  1489.  This  article 
does  not  affect  the  title  to  what  was  stolen,  but  merely  enacts,  in 
effect,  that  the  owner  shall  not  be  entitled  ho  reclaim  it,  that  is,  to 
repossess  himself  of  it,  until  he  reimburses  the  purchaser  the 
amount  which  he  paid  for  it. 

In  other  words,  it  gives  to  the  person  who,  in  good  faith,” 
purchases  a stolen  article  from  a trader,”  etc.,  a possessory  lien, 
that  is,  the  right  to  retain  it  until  reimbursed  the  purchase-price. 
This  right  implies  the  purchaser  retaining  possession.  Thus  it 
follows  that  if  he  parts  with  possession  he  loses  the  right  to  reim- 
bursement. The  car  in  question  was  brought  into  Ontario,  and,  if 
that  right  still  continued,  Hope’s  position  in  Ontario  was  that  of 
a person  having  a possessory  lien  on  the  car.  Such  a lien  is  thus 
described  by  Orose,  J.,  in  Hammonds  v.  Barclay,  2 East  227 : — 

A right  in  one  man  to  retain  that  which  is  in  his  possession 
belonging  to  another,  till  certain  demands  of  him  the  person  in 
possession  are  satisfied.” 

If  the  person  entitled  to  and  in  possession  of  a chattel  so  dis- 
poses of  the  chattel  as  to  give  some  one  else  a right  of  pos- 
session, the  lien  is  destroyed:  MulUner  v.  Florence  (1878), 
3 Q.B.D.  484.  Here  Hope  sold  and  gave  possession  of  the 
car  to  Prieur,  thereby  destroying  his  (Hope’s)  right  to  detain 
it.  That  right  was  not  assignable;  and,  therefore,  Prieur  had 
no  right  to  detain  the  car  as  against  the  plaintiff,  the  lawful 
owner.  Prieur  is  not  the  purchaser  ” contemplated  by  art.  1489. 
“Purchaser”  means  the  person  who,  “ in  good  faith,”  purchases 
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the  chattel,  etc.,  from  the  “ trader  dealing,”  etc.,  who  in  this  case 
was  Hope. 

For  these  reasons,  I am  of  opinion  that  Hope  is  not  entitled  to 
succeed  on  his  counterclaim,  and  that  that  portion  of  the  judgment 
which  orders  the  plaintiff  to  pay  to  the  defendant  Hope  the  sum 
of  $1,400  and  which  dismisses  the  plaintiff’s  action  with  costs  to 
be  paid  to  the  defendants  should  be  set  aside,  and  that,  in  lieu 
thereof,  it  should  be  ordered  that  the  counterclaim  be  dismissed 
with  costs^  and  that  the  plaintiff  be  declared  entitled  to  possession 
of  the  car,  free  from  any  claims  of  the  defendants  or  either  of 
them,  and  to  $1  nominal  damages  for  detention  of  the  car,  and 
to  the  costs  of  this  action. 

It  is  impossible  from  the  evidence  to  determine  what  damages, 
if  any,  the  plaintiff  sustained  by  depreciation  in  the  value  of  the 
car  or  by  its  detention  by  the  defendants. 


App.  Div. 
1924. 

McKenna 

V. 

Prieur 
AND  Hope. 

Mulock. 

C.J.O. 


Hodgins,  J.A.  : — I think  this  case  must  largely  turn  upon  the 
view  to  be  taken  of  the  word  sale  ” in  the  Quebec  Code,  art.  1489. 
It  was  considered  in  City  Bank  v.  Barrow  (1880),  5 App.  Cas.  664. 
It  must  mean  a real  sale  such  as  is  effected  by  payment  or  its  equiva- 
lent and  delivery  so  that  the  property  passes.  A sale  in  market 
overt  or  by  public  auction  satisfies  this  conception  of  the  word, 
and  it  must  equally  be  the  meaning  of  the  word  when  describing  a 
purchase  from  a dealer  in  similar  articles.  The  right  of  reclama- 
tion on  payment  indicates  that  it  is  not  a mere  bargain  that  is 
meant. 

In  this  case,  while  the  verbal  bargain  took  place  in  Montreal, 
the  effective  transaction  was  in  Ontario. 

The  purchased  car  was  to  be  driven  by  McDermott  to  Alexan- 
dria, in  this  Province,  in  order  to  make  delivery;  but,  it  having 
been  arranged  afterwards  that,  owing  to  bad  xoads  and  snow,  it 
was  to  come  by  rail  to  Alexandria,  it  was  so  delivered.  The  cheque 
for  the  cash  payment  was  mailed  contemporaneously  by  Hope  at 
Alexandria,  addressed  to  McDermott  in  Montreal,  and  payment  of 
it  was  made  in  Alexandria. 

The  Gray  Dort  which  was  being  used  as  part  payment  re- 
mained in  Hope’s  possession  at  Alexandria  for  some  months,  when 
McDermott’s  man  came  to  Alexandria  for  it  and  received  it  there. 

The  sale,  in  the  sense  I have  indicated,  was,  therefore,  one 
wholly  effected  in  this  Province,  and  our  law  applies,  while  that 
of  Quebec  is  not  relevant,  the  law  of  the  place  of  sale  or  transfer 
being  what  governs.  The  plaintiff,  as  the  real  owner,  can,  under 
our  law,  seize  the  car  by  due  process  of  law,  and  on  the  defendants 
is  placed  the  burden  of  establishing  their  title.  This  they  cannot 
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do,  -anless  by  reference  to  Quebec  law,  which,  under  the  circum- 
stances, is  inapplicable  here. 

The  plaintiff  is  therefore  entitled  to  judgment. 

The  appeal  should  be  allowed  with  costs  and  the  trial  judgment 
set  aside,  and  in  its  place  there  should  be  judgment  for  the  plain- 
tiff with  nominal  damages  for  detention,  with  costs,  and  the  coun- 
terclaim should  be  likewise  dismissed  with  costs. 

Eergusok,  J.A. : — Appeal  by  the  plaintiff  from  a judgment  of 
Lennox,  J.^  dismissing  a replevin  action  brought  to  recover,  in 
Ontario,  a stolen  automobile.  The  defence  is  that  the  defendant 
Hope,  without  notice  or  knowledge  of  the  theft,  in  good  faith  pur- 
chased the  automobile^  in  the  Province  of  Quebec,  from  a trader, 
and  under  art.  1489  of  the  Quebec  code  thereby  obtained  a title 
to  the  automobile  or  such  title  thereto  as  enabled  him  to  hold  the 
automobile  until  repaid  his  purchase-money. 

The  trial  Judge  found  for  the  defendants,  and,  because  the  plain- 
tiff had,  under  a replevin  order,  obtained  possession,  the  learned 
Judge,  in  addition  to  dismissing  the  plaintiff’s  action,  directed  him 
to  pay  to  the  defendant  Hope  the  price  he  had  paid  for  the  auto- 
mobile. 

The  appeal  must  succeed  unless  the  defendant  Hope  establishes 
that  he  acquired,  in  the  Province  of  Quebec,  a title  to  the  auto- 
mobile. If  we  accept  Mr.  Chevalier’s  statement  of  the  law, 
that  a sale  under  thts  article  of  the  Code  does  not  effect  a transfer 
of  title  from  the  plaintiff  to  the  purchaser,  the  plaintiff,  I think, 
must  succeed. 

If,  as  appears,  by  Concha  v.  Murrieta  (1889),  40  Ch.  D.  543, 
to  be  permissible,  we  may  construe  and  interpret  art.  1489,  I 
would,  in  the  absence  of  binding  authority  to  the  contrary  (none 
cited),  incline  to  the  opinion  that  the  word  sale,”  used  in  this 
article,  itself  denotes  a transaction  involving  a change  of  title,  and 
I am  strengthened  in  that  opinion  by  the  reasons  for  judgment  in 
City  Bank  v.  Barrow,  5 App.  Cas.  664. 

However,  in  the  view  I take  of  the  meaning  and  effect  of  the 
evidence  relied  on  by  the  defendant  Hope  to  establish  a title  in  the 
Province  of  Quebec,  it  is  not,  I think,  necessary  to  determine  the 
meaning  and  effect  of  the  word  sale,”  as  used  in  art.  1489  ; for, 
as  I understand  the  law,  the  time  and  place  at  which  title  passes 
under  a contract  or  agreement  for  sale  depend  upon  the  intention 
of  the  parties,  and  that  intention  is  to  be  determined  by  the  Court 
as  a question  of  fact,  having  regard  to  all  the  terms  of  the  contract, 
the  conduct  of  the  parties,  and  the  circumstances  of  the  case.  See 
sec.  19  of  the  Ontario  Sale  of  Goods  Act;  sec.  17  of  the  English 
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Sale  of  Goods  Act  ; and  Cousineau  v.  Gagnon  (1914),  Q.R.  23 
K.B.  309,  and  Rice  v.  Shinner  (1923),  Q.R.  61  S.C.  487. 

The  evidence  establishes  that  the  bargain  was  made  in  the  city 
of  ^loiitreal;  that  the  consideration  for  the  sale  of  the  automobile 
here  in  question  was  to  be  paid  partly  in  money  and  partly  by  the 
transfer  of  another  automobile;  that  the  exchange  of  automobiles 
was  to  be  made  at  the  same  place  and  at  the  same  time. 

As  first  agreed,  the  vendor  was  to  drive  the  defendanPs  auto- 
mobile from  Montreal  to  Alexandria  and  there  receive  the  Gray 
Dort  car  that  he  was  getting  from  the  defendant  Hope  and  also 
the  purchase-price. 

Owing  to  weather  conditions,  the  vendor,  instead  of  driving  the 
car  to  Alexandria,  shipped  it  by  train  and  instructed  the  defendant 
Hope  to  deduct  the  freight  from  the  cash  payment,  send  him  the 
balance,  and  hold  the  other  automobile  till  the  vendor  called,  and 
the  transaction  was  completed  in  that  way. 

The  circumstances  are  not  such  as  to  convince  me  that  the 
parties  intended  that  the  title  to  the  automobile  replevied  should 
pass  before  at  least  the  automobile  was  delivered  at  Alexandria. 
That,  I think,  is  sufficient  to  defeat  the  defendant  Hope;  for,  in 
my  opinion,  the  onus  of  establishing  a title  acquired  in  the  Pro- 
vince of  Quebec  is  upon  the  defendant  Hope.  Acting  as  a juror, 
I should  find  that  the  parties  did  not  intend  that  the  ownership  and 
risk  of  loss  by  fire,  theft  or  destruction,  should  be  in  and  upon  the 
defendant  until  the  automobile  was  delivered  at  Alexandria.  Had  I 
reached  a different  conclusion,  I should  have  been  of  opinion  that  the 
defendant  was  not  entitled  to  hold  the  judgment  entered  below;  for 
I am  clear  that  in  a replevin  action  the  rights,  remedies,  and  relief 
to  which  the  defendant  is  entitled  upon  the  plaintiff^s  failure  to 
establish  his  right  to  possession  are  those  set  out  in  Rule  363,  and 
that  taking  possession  under  the  replevin  order  is  not  such  a 
reclamation  of  the  automobile  as  entitles  the  defendant  to  ask  for 
and  this  Court  to  direct  that  the  plaintiff  should  pay  to  the  de- 
fendant his  purchase-price. 

T would  allow  the  appeal ^with  costs  and  direct  judgment  to  be 
entered  for  the  plaintiff  with  costs. 

Magee,  J.A.,  agreed  with  Peeguson,  J.A. 

Smith,  J.A. : — The  facts  are  stated  in  the  judgment  of  my 
I.ord.  By  the  law  of  Ontario  the  purchaser  of  stolen  goods  ob- 
tains no  title  to  them  by  such  purchase,  and  it  was  admitted  that 
the  law  of  the  State  of  Rhode  Island  is  in  this  respect  the  same 
as  that  of  Ontario.  The  plaintiff,  therefore,  having  located  his 
stolen  automobile  in  Ontario,  is  entitled  to  recover  possession  of  it 
26 — 56  o.L.R. — a 


App.  Div, 
1924. 

McKenna 

V. 

Prieue 
AND  Hope. 

FergnsoD, 

J.A. 


398 


ONTAiEiIO  LAW  BEPOETiS. 


App.  Div. 
1924. 

McKenna 

V. 

Pbieur 
AND  Hope. 

Smith,  J.A. 


[vOL. 


in  this  action,  unless  the  defendants,  or  one  of  them,  has  acquired 
the  right  to  retain  pO'>ssession  by  virtue  of  art.  1489  of  the  Civil 
Code  of  Quebec. 

The  learned  trial  Judge  has  found  as  a fact  that  the  defendant 
Hope  did  buy  the  car  in  question  from  McDermott  in  good  faith; 
and,  notwithstanding  the  argument  against  this  ^finding,  I think 
we  are  bound  to  accept  it,  on  the  usual  ground  that  the  trial 
Judge  saw  the  witnesses  and  was  in  the  better  position  to  judge 
of  the  matter  of  good  faith. 

It  is  now  an  established  rule  of  English  law  that  an  assign- 
ment of  movable  goods,  giving  a good  title  thereto  according  to 
the  law  of  the  country  where  they  are  situate  at  the  time  of  the 
assignment,  is  valid:  Dicey,  Conflict  of  Laws,  3rd  ed.  (1922), 
pp.  561  to  564;  Oammell  v.  Sewell  (1858-60),  3 H.  & H.  617, 
5 H.  & H.  728,  and  other  cases  there  cited. 

The  defendants  seek  to  have  the  principle  of  this  rule  applied 
to  this  case. 

Alexandre  Chevalier,  an  advocate  of  the  Province  of  Quebec, 
was  called  to  testify  as  to  the  law  of  that  Province,  and  stated  that 
by  art.  1487  the  sale  of  a thing  which  does  not  belong  to  the  seller 
is  null,  subject  to  the  exceptions  declared  in  the  three  next  follow- 
ing articles.  The  only  exception  relied  on  by  the  respondent  is 
art.  i489.  Mr.  Chevalier  says  this  article  does  not  affect  the  title 
to  the  goods.  In  my  opinion,  it  does  not  purport  to  effect  any 
transfer  of  ownership,  and  should  not  he  interpreted  as  going  a 
step  farther  than  the  exact  language,  strictly  construed,  warrants, 
because  it  purports  to  restrict  the  ordinary  rights  of  the  owner  of 
property  by  reason  of  a transaction  to  which  he  is  not  a party. 

In  my  opinion,  this  article  does  not  give  to  the  purchaser  a lien 
on  the  goods  purchased.  A lien  is  a right  in  one  man  to  retain 
that  which  is  in  his  possession  belonging  to  another,  till  certain  de- 
mands of  him  the  person  in  possession  are  satisfied.’^  The  article  in 
question  does  not  say  that  the  purchaser  is  to  have  the  right  of  pos- 
session till  reimbursed  the  price  he  has  paid,  but  purports  only  to 
restrain  the  owner  from  reclaiming  his  property  till  he  reimburses 
the  purchaser,  and  this  restraint  is  not  made  dependent  on  the  pur- 
chaser’s possession  of  the  goods,  but  is  to  be  effective  no  matter 
who  has  possession.  I think  it  quite  clear  that  such  personal 
restraint  is  an  entirely  different  thing  from  a transfer  of  title  and 
entirely  outside  the  principle  of  the  rule  laid  down  in  Dicey  and 
cases  cited  by  him  to  which  I have  referred  ; and  that  art.  1489  is 
not  effective  to  restrain  the  plaintiff,  who  is  domiciled  outside  of 
Quebec,  from  exercising  his  rights  of  ownership  over  property,  the 
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title  to  which  is  admittedly  vested  in  him,  and  which  was  situate  in 
the  Province  of  Ontario  when  replevied  in  this  action. 

In  this  view  of  the  case^  it  is  not  necessary  to  express  any  opin- 
ion on  the  rights  of  the  parties  on  the  theory  that  this  article  of 
the  Code  puts  the  purchaser  in  the  position  of  having  obained  a 
lien  on  the  car  in  Quebec,  while  situated  there,  to  the  amount  of  the 
purchase-price ; but  it  may  be  noted  that  no  case  has  been  cited 
to  us  in  which  a mere  lien  on  a chattel,  obtained  under  the  law  of 
one  country  while  situated  there,  without  the  consent  of  the  owner 
domiciled  elsewhere,  was  held  to  attach  to  the  chattel  in  another 
country,  where  no  lien  would  arise  from  the  circumstances  under 
the  laws  of  that  other  country.  A lien  does  not  effect  any  transfer 
of  title,  and  the  principle  of  the  rule  laid  down  in  Dicey,  referred 
to  above,  would  have  no  necessary  application  to  the  case  of  a mere 
lien. 

There  should  be  judgment  for  the  plaintiff  declaring  him  en- 
titled to  possession  of  the  car  and  nominal  damages  of  $1,  with  the 
costs  of  the  action  and  of  this  appeal,  and  setting  aside  the  judg- 
ment against  the  plaintiff,  and  dismissing  the  counterclaim  with 
costs. 

Appeal  allotued. 


[RIDDELL,  J.] 


Township  of  Sandwich  East  v.  Union  Natural  Gas  Co. 

Constitutional  Laio — Powers  of  Provincial  Legislature — Natural  Gas 
Conservation  Acts,  1921  and  1922' — Power  to  Destroy  Contractual 
Rights  of  Persons  and  Corporations — Delegation  to  Irresponsible 
Bodies  of  Power  of  Selection  of  Members  of  Board  of  Reference — 
Fixing  Rales  for  Supply  of  Natural  Gas — Refusal  to  Pay  Increased 
Rates — Cutting  off  Supply — Injunction. 

The  validity  of  two  Acts  of  the  Legislature  of  Ontario,  the  Natural 
Gas  Conservation  Act,  1921,  11  Geo.  V.  ch.  17,  and  the  Natural  Gas 
Conservation  Act,  1922,  12  & 13  Geo.  V.  ch.  23,  being  questioned,  an 
action  was  brought  for  an  injunction  restraining  a natural  gas  com- 
pany from  cutting  off  the  supply  of  gas  to  the  inhabitants  of  a town- 
ship who  refused  to  pay  increased  rates  fixed  by  the  Board  of  Refer- 
ence appointed  under  the  said  Act. 

By  the  first  Act,  a Referee  was  given  a power,  not  possessed  by  any 
Court  or  Judge,  to  destroy  the  contractual  rights  of  any  person  or 
corporation  who  received  or  supplied  natural  gas  produced  in  the 
Province;  and,  by  the  second  Act,  a Board  of  Reference  was  vested 
with  the  powers  and  duties  of  the  Referee,  and  the  selection,  though 
not  the  formal  appointment,  of  the  members  of  the  Board,  was  dele- 
gated to  bodies  in  no  way  representing  either  the  Crown  or  the 
people: — ‘ 
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Held,  that  the  Legislature  had  power  thus  to  interfere  with  private 
contractual  rights,  and  could  validly  authorise  others  to  do  so. 

Review  of  the  authorities. 

Interim  injunction  dissolved. 

Motion  by  the  defendant  company  to  dissolve  an  interim  in- 
junction restraining  the  company  from  cutting  off  the  supply  of 
natural  gas  from  the  inhabitants  of  the  township  of  Sandwich  East. 

Subject  to  an  exception  in  regard'  to  a stated  case,  the  parties 
consented  to  this  application  being  regarded  as  a trial  of  the  action. 

The  motion  was  heard  by  Riddell,  J.,  in  the  Weekly  Court, 
Toronto. 

J.  G.  Kerr,  K.C.,  for  the  defendant  company. 

F.  D.  Davis,  K.C.,  for  the  plaintiff  corporation. 

Edward  Bayly,  K.C.,  for  the  Attorney-G-eneral  for  Ontario. 

December  22.  RiDDELL,  J. : — In  January,  1920,  the  defendant,  a . 
natural  gas  company,  took  over  the  business  of  a previous  com- 
pany—and  from  that  time  has  been  supplying  {inter  alia)  the 
residents  of  the  towmship  of  Sandwich  East  with  natural  gas.  This 
was  under  a franchise  whereby  their  predecessors  were  to  sup- 
ply gas  for  25  cents  per  thousand  cubic  feet  net. 

After  the  passing  of  The  Naturah  G-as  Conservation  Act, 

1921, ^^  11  Geo.  V.  ch.  17  (Ont.),  the  defendant  applied  for  an 
increase  in  price,  and  the  learned  Referee  made  an  order  on 
the  14th  July,  1921,  that  the  price  in  this  township  should  be  47 
cents  per  thousand,  with  a rehate  of  2 cents  for  prompt  payment. 
This  of  course  was  a most  serious  interference  with  the  rights  under 
the  original  franchise.’’ 

The  order  was  put  into  effect,  and  had  its  part  in  bringing 
about  the  enactment  of  The  Natural  Gas  Conservation  Act, 

1922, ”  12  & 13  Geo.  V.  ch.  23  (Ont.) 

In  view  of  sec.  9 of  this  Act,  the  company  reinstated  the  fran- 
chise prices  (except  as  to  some  consumers  who  had  made  special 
contracts),  and  these  prices  continued  until  after  the  passing  of 
^^The  Natural  Oas  Act,  1924,”  14  Geo.  V.  ch.  74  (Ont.) 

The  defendant  applied  to  the  Board  of  Reference,  and,  hy  the 
combined  effect  of  orders  of  the  5th  June  and  the  15th  July,  the 
Board  fixed  a higher  rate  (the  precise  increase  not  being  here 
material) . 

The  defendant  thereupon  charged  the  increased  rates  for  July 
and  August,  all  the  consumers  paying  them,  some  paying  under 
protest.  Certain  dissatisfied  customers -refused  to  pay  the  rates  so 
fixed,  for  September;  they  were  notified  that  if  they  did  not  pay, 
their  supply  would  be  cut  off.  Thereupon  the  writ  in  this  action  was  - 
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issued,  with  the  township  corporation  as  plaintiff — the  writ  tested 
the  6th  September,  1924.  On  the  same  day  an  interim  injunction  was 
granted  by  his  Honour  Judge  Smith  at  Windsor,  restraining  the 
cutting  off  of  the  gas,  etc.,  until  the  trial;  this  was,  on  the  13th  Sep- 
tember, extended  by  my  brother  Fisher;  when  the  matter  came  be- 
fore me  on  the  25th  September,  all  parties  agreed  to  allow  the 
motion  to  stand  until  the  final  disposition  of  the  application  by  the 
plaintiff  to  the  Board  for  a stated  case,  and,  in  case  a stated  case 
should  be  granted,  until  the  final  disposition  thereof ; and  an  order 
was  made  accordingly.  This  was,  however,  on  the  stipulation  by  the 
plaintiff  that  the  rates  as  fixed  by  the  Board  should  in  the  meantime 
be  paid  under  protest.  While  the  solicitor  acted  in  perfect  good 
faith,  it  now  appears  that  he  cannot  control  certain  of  the  con- 
sumers, and  they  refuse  to  implement  the  agreement.  The  defend- 
ant now  moves  to  dissolve  the  injunction. 

All  parties  are  desirous  of  a decision  upon  the  very  important 
question  raised,  and  have  consented  to  this  application  being  con- 
sidered a trial  of  the  action  (subject  to  an  exception  to  be  men- 
tioned later). 

That  the  defendant  is  within  its  rights  in  thus  moving  is  clear 
— instead  of  insisting  on  the  solicitor  carrying  out  his  undertaking, 
the  defendant,  recognising  that  the  object  of  the  Court  is  chiefly 
to  secure  honesty  of  conduct  in  its  officers  {In  re  Hilliard  (1845), 
2 D.  & L.  919,  at  p.  921,  14  L.  J.  Q.  B.  225,  at  p.  227),  and  that  the 
solicitor  acted  with  honesty  and  proper  caution,  took  the  other 
course  of  reverting,  itself,  to  its  former  position,  as  did  the  party 
in  Hiller  v.  Jones  (1823),  8 Moore  208. 

The  question  before  me  is  as  to  the  validity  of  the  legislation 
of  1921  and  1922 ; and  substantially  that  of  1922. 

Counsel  for  the  plaintiff  stated  his  objections  to  this  legislation 
as  twofold : — 

1.  That  the  matters  to  be  disposed  of  by  the  Board  are  matters 
for  a Judge. 

2.  That  the  Board  is  not  properly  constituted. 

To  discuss  these  objections  intelligently,  we  must  see  what  the 
statutory  provisions  are  and  their  effect. 

By  the  1921  Act  the  Minister  is  given  very  extensive  powers  in 
respect  of  natural  gas  produced  in  Ontario the  Eeferee,  under 
sec.  6,  may  make  orders  for  fixing  rates  to  be  charged  for  natural 
gas  . , . and  in  arriving  at  his  decision  he  “shall  have  regard 
to  ...  . any  agreement,  franchise,  bargain  or  arrangement  what- 
soever by  and  between •ivhomsoever  made  but  he  shall  have  power 
to  depart  from  or  vary  sueh  provisions  where  he  finds  by  inquiry 
that  such  action  is  necessary  for  conserving  the  supply  or  prolong- 
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ing  the  service  to  consumers  or  furthering  the  search  for  or  develop- 
ment of  new  sources  of  supply  of  natural  gas:”  sec.  3(1).  No 
order  shall  be  made  which  shall  have  the  effect  of  destroying  or 
suspending  or  limiting  the  contractual  rights  of  any  person  .... 
or  corporation  without  such  notice,  as  the  ....  Referee  may  deem 
proper  having  first  been  given  to  such  person  ....  or  corporation 
and  without  their  being  given  a reasonable  opportunity  to  present 
their  claims  to  the  ....  Referee:”  sec.  3(2). 

The  far-reaching  effect  of  this  legislation  is  obvious — an  officer 
is  given  a power,  not  possessed  by  any  court  or  judge,  to  destroy 
the  contractual  rights  of  any  person  or  corporation  who  receives 
or  supplies  natural  gas  produced  in  this  Province,  after  such  notice 
as  he  deems  proper,  if  he  thinks  this  destruction  is  necessary  for 
conserving  the  supply  or  furthering  development  of  new  sources  of 
supply — individual  rights  must  give  way  to  one  officer’s  views  of 
necessity,  and  the  individual  in  vain  cries,  Non  hmc  in  foedera  veni. 

The  other  objection  is  based  upon  the  special  provisions  of  the 
Act  of  1922.  By  this  Act  the  Referee  is  relieved  of  his  functions 
pro  hdc  vice,  and  a Board  of  Reference  is  vested  with  his  previous 
powers  and  duties  (12  & 13  Geo.  Y.  ch.  23,  sec.  3) — the  Board  is 
composed  of  three  members  who  are  appointed  by  the  Lieutenant- 
Governor  in  Council  (sec.  2(1)).  But  the  ^‘^constitutional  right” 
of  the  Lieutenant-Governor  in  Council  to  select  the  nominees  of 
the  Crown  is  taken  away  by  the  remaining  subsections  of  sec.  2. 
A meeting  of  representatives  of  the  companies  producing  or  dis- 
tributing natural  gas  is  called  by  the  Minister  of  Mines  by  regis- 
tered letter,  each  company  being  entitled  to  send  one  representative 
■ — that  meeting  nominates  a member  of  the  Board  of  Reference 
(sec.  2(2))  (by  a majority  vote,  it  is  to  be  presumed).  Then  a 
meeting  is  called  of  the  members  of  the  Legislative  Assembly  repre- 
senting certain  constituencies;  and  these  members  nominate  a 
member  of  the  Board  “ on  behalf  of  the  consumers  of  natural  gas  ” 
(sec.  2(3)).  If  either  meeting  fail  to  nominate  a member  of  the 
Board,  the  Minister  of  Mines  may  nominate.  The  two  nominated 
members  select  a third,  a disinterested  person,”  who  will  be  Chair- 
man of  the  Board — if  they  fail  within  a month  to  select  the  third 
member,  the  Minister  may  select  him. 

It  is  obvious  that  there  is  no  selection,  in  the  ordinary  sense, 
by  the  Crown,  the  Lieutenant-Governor  in  Council,  or  even  by  a 
responsible  Minister  of  the  Crown  who  must  answer  for  his  official 
acts  to  the  representatives  of  the  people  in  the  Assembly. 

The  objections  then  are  in  reality  twer:  that  no  power  exists 
thus  to  interfere  with  private  contractual  rights ; and,  if  power  does 
exist,  these  three  gentlemen,  thus  selected  by  bodies  in  no  way 
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representing  either  the  Crown  or  the  people,  cannot  legally  exercise 
snch  power. 

As  to  the  first  point,  it  alarms  some  who  have  been  taught  that 
private  rights  are  secure  under  our  system,  and  amazes  those  who 
have  a written  constitution  ensuring  them,  to  learn  that  in  matters 
of  private  rights  our  Legislature  is  supreme,  free  and  unfettered. 

A Dartmouth  College  case  decision  would  be  impossible  in  a 
Province  which  formed  the  University  of  Toronto;  and  the  Pro- 
vince of  Ontario  could  not  be  visited  with  a judgment  such  as  that 
in  Fletcher  Y.  Pech  (1810),  6 Cranch  87,  136. 

In  Florence  Mining  Co.  v.  Cobalt  Mining  Co.  (1908),  18  O.L.E. 
275,  I stated  the  merest  truism,  though  perhaps  in  novel  language 
and  with  unaccustomed  plainness,  when  I said : The  Legislature 

within  its  jurisdiction  can  do  anything  that  is  not  naturally  impos- 
sible, and  it  is  restrained  by  no  rule,  human  or  divine.  If  it  be  that 
the  plaintiff  acquired  any  rights  . . . the  Legislature  had  the  power 
to  take  them  away.  The  prohibition  ^ Thou  shall  not  steal  ^ has 
no  legal  force  upon  the  sovereign  body  (p.  279).  I placed  my 
judgment  squarely  and  solely  upon  what  I conceived  to  be  the 
undoubted  power  of  the  Legislature  of  the  Province.  The  Court 
of  Appeal,  while  holding  that  the  plaintiff  had  no  rights 
to  take  away,  yet  found  no  fault  with  the  statement  of  law 
and  held  the  Act,  complained  of  as  confiscatory,  to  be  valid  (pp. 
292,  293).  So,  too,  in  the  Judicial  Committee  (1910),  43  O.L.E. 
474,  at  p.  476,  their  Lordships  saw  “ no  reason  to  differ  from 
the  conclusion  of  the  Courts  below.^^  I think  then  that  it  is  too 
clear  for  argument  that  the  Legislature  has  the  power  to  inter- 
fere with  vested  rights  so  far  as  property  within  the  Province  is 
concerned,  whether  these  rights  be  in  respect  of  land  or  personalty, 
contractual  or  otherwise. 

The  Privy  Council  case  of  Royal  Bank  of  Canada  v.  The  King, 
[1913]  A.C.  283,  reversing  the  Alberta  Courts  (1912),  4 Alta. 
L.E.  249,  263,  is  not  in  point  — that  case  went  off  on  the  ground 
that  the  civil  right,  by  the  obnoxious  statute  proposed  to  be  taken 
away,  was  a civil  right  existing  and  enforceable  outside  the 
Province  ” — and  consequently  the  Alberta  Legislature  had  no 
power  to  derogate  from  that  right. 

.The  Ontario  legislation  of  1921  was  held  valid  in  Re  Hill  and 
Glenwood  Natural  Gas  Go.  (1923),  24  O.W.N.  299;  but  the  case  is 
not  reported  on  that  point,  as  we  disposed  of  it  upon  the  argument, 
and  often  the  maxim  de  non  apparentihus  et  non  existenlibus  eadem 
est  ratio  has  been  applied  to  decisions.  I am  bound  indeed  to  follow 
any  known  decision  ” — Ontario  Judicature  Act,  sec.  32 — reported 
or  otherwise;  and,  as  that  decision  is  known  to  me,  if  not  to  the 


Riddell,  J. 
1924. 

Township 

OF 

Sandwich 

East 

V. 

Union 
Natural 
Gas  Co. 


404 


ONTAEIO  LAW  REPOETS.  [vol. 


Riddell,  J. 
1924. 

Township 

OF 

Sandwich 

East 

V. 

Union 
Natural 
Gas  Co. 


profession  at  large^  I would  follow  it.  I think  it  better,  however,  to 
consider  the  question  as  though  it  were  at  large. 

In  Smith  v.  City  of  London  (1909),  20  O.L.R.  133,  it  was  held 
that  the  Legislature  might  take  away  a right  of  action  even  in  a 
case  already  begun;  in  Re  Goodhue  (1872),  19  Or.  366,  and  Re 
Hammond  (1921),  51  O.L.R.  149,  rights  under wills  were  held  to 
be  validly  affected  by  the  action  of  the  Legislature^  the  former 
under  special,  the  latter  under  general,  legislation. 

A sufficiently  good' working  rule,  disregarding  antiquated  form- 
ulae and  looking  at  facts,  is  that  all  property,  real  or  personal, 
within  Ontario,  is  at  the  disposal  of  the  people  of  Ontario — it  is 
thought  best  for  the  people  that  property  shall  be  in  the  hands 
of  individual  persons,  corporations,  etc.,  but  upon  the  implied  con- 
dition that  if  thought  best  for  the  people  it  may  be  taken  away 
and  if  thought  best  given  to  another.  As  two  millions  of  people 
cannot  act  together^  provision  is  made  for  representation  in  an 
Assembly — and  these  representatives  decide  on  all  such  matters. 

The  assent  of  his  Majesty  is  given  by  his  personal  representa- 
tive: In  re  Initiative  and  Referendum  Act,  [1919]  A.C.  935 — and 
it  is,  in  this  Province  at  least,  as  unthinkable  that  it  should  be 
refused  as  that  the  King  should  exercise  his  theoretical  power  of 
vetoing  a bill  passed  by  the  Houses  of  Parliament  at  Westminster — • 
a power  dead  as  and  with  Queen  Anne.  ( One  Province  indeed  has 
recently  seen  such  power  exercised). 

Supervisory  power  indeed  exists  in  the  Dominion — for  the  sake 
of  the  good  of  the  people  of  the  whole  Dominion,  the  Dominion  may 
within  a fixed  time  disallow  any  Act  of  the  Legislature  of  a Pro- 
vince. 


The  so-called  confiscatory  power  of  the  Province,  or  rather 
the  blunt  statement  of  it,  has  alarmed  some  who  hanker  after 
written  formulae  in  formal  terminology.  But  the  British  “ Consti- 
tution (at  least  in  that  regard)  is  satisfactory  to  those  who  live  in 
a country  where  it  prevails. 

How  this  power  is  to  be  exercised  rests  in  the  conscience  of  the 
Legislature,  and  the  Court  has  no  jurisdiction  in  the  premises. 

There  being,  in  my  view,  no  possible  doubt  that  the  Legislature 
can  destroy  private  rights  within  the  Province,  contractual  or  other- 
wise, if  and  when  it  thinks  proper,  it  remains  to  consider  whether 
it  can  validly  authorise  others  to  do  so — and  I can  have  no  doubt 
as  to  this. 


Having  got  rid  of  the  idea  that  our  Legislature  is  in  some  sense 
a delegate  of  the  Imperial  Parliament,  and  recognising  that  within 
its  jurisdiction  under  the  British  North  America  Act  the  local 
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legislature  is  supreme  and  has  the  same  authority  as  the  Imperial 
Parliament/^  it  necessarily  follows  that  it  may  employ  such  inferior 
agencies  as  it  sees  ht — “ how  far  it  shall  seek  the  aid  of  subordinate 
agencies  and  how  long  it  shall  continue  them,  are  matters  for  such 
Legislature  and  not  for  Courts  of  Law  to  decided’  Hodge  v.  The 
Queen  (1883),  9 App.  Cas.  117,  at  p.  132:  see  Regina  v.  Hodge 
(1881),  46  U.C.E.  141,  at  p.  146,  and  (1882)  7 A.E.  246. 

In  the  Hodge  case  the  Legislature  used  a Board  of  Commis- 
sioners, appointed  indeed  by  the  Crown  (E.S.O.  1877,  ch.  181,  sec. 
3) ; hut  I find  no  restriction  in  any  of  the  cases  requiring  the  sub- 
ordinate agencies  to  be  selected  by  the  Crown  or  by  the  Legislature 
itself. 


Riddell,  J. 
1924, 

Township 

OF 

Sandwich 

East 

V. 

Union 
Natural 
Gas  Co. 


In  Delamatter  v.  Brown  (1908-09),  13  O.W.E.  58,  862,  it  was 
held  that  the  power  given  to  fence-viewers  to  determine  the  fence 
to  be  put  up  on  the  boundary  between  two  adjoining  lots  was  validly 
given;  fence-viewers  are  appointed  by  the  municipal  council. 

Powers  are  given  to  officers  appointed  by  municipal  councils  in 
our  Assessment  Acts — and  I can  in  the  cases  find  no  restriction 
upon  the  manner  of  selecting  the  subordinate  agency  to  be 
employed. 

I am  pressed  by  the  authority  of  Re  McLean  Gold  Mines  Ltd. 
and  The  Attorney-General  for  Ontario  (1923),  54  O.L.E.  573,  but 
in  that  case  it  was  decided  that  the  obnoxious  legislation  was  taking 
away  from  the  jurisdiction  of  the  Superior  Courts  of  Law  presided 
over  by  Judges  appointed  by  federal  authorit}^  and  vesting  in  a 
tribunal  appointed  by  the  Province,  the  adjudication  of  certain 
rights. 

There  is  nothing  of  this  in  the  present  case — no  Court  and  no 
Judge,  Superior  or  Inferior,  'has  the  powers  given  to  this  Board — 
and  the  Courts  are  not  interfered  with  in  their  adjudication  upon 
contractual  rights. 

Such  cases  are  then  nihil  ad  rem.  I think  the  objections  taken 
are  invalid  and  untenable. 

A reserved  case  has  been  obtained,  but  it  lias  been  held  insuf- 
ficient by  the  Appellate  Division — another  and  a sufficient  case  is 
being  applied  for;  consequently  I do  not  dismiss  the  case  until  the 
result  of  such  application  is  known. 

But  the  injunction  will  be  removed  and  the  case  retained  until 
further,  order ; costs  will  be  disposed  of  in  the  subsequent  order. 

I have  read  all  the  numerous  cases  cited  to  me  on  the  argument 
(amongst  them,  those  cited  by  Mr.  Bayly,  Attorney-General  for 
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OntarioY.  Attorney-General  for  Canada,  [1912]  A.C.  571,  at  p.  581; 
Maritime  Bank  of  Canada  {Liquidators)  v.  Receiver-General  of 
New  Brunswick,  [1892]  A.C.  437,  at  p.  442;  Regina  v.  Bush 
(1888),  15  O.R.  398,  at  pp.  403  sqq;  Re  Judges  Act  (1922),  52 
O.L.R.  105;  Re  Race-Tracks  and  Betting  (1921),  49  O.L.R.  339, 
at  p.  349;  Valin  v.  Langlois  (1879),  5 App.  Cas.  115,  at  p.  118) ; 
but  do  not  think  it  necessary  to  ref  er  to  'any  but  the  above  cited. 


[HODGINS,  J.A.] 

Re  Matthews. 

Will — Construction — Power  of  Appointment — Exercise  of,  in  Favour 
of  Appointor — Family  Arrangement — Validity — Possible  Right  of 
Widow  {Appointor)  to  Enjoyment  of  Estate  in  Specie. 

i 

A testator  devised  and  bequeathed  to  his  wife  the  whole  of  his  estate 
“ for  her  own  use  and  benefit  during  her  lifetime  and  upon  her 
death  to  divide  the  same  in  such  manner  as  she  may  appoint  in 
writing  ” among  his  three  sons.  In  the  event  of  her  not  dividing 
the  estate  among  her  three  sons  before  her  death,  he  devised  and 
bequeathed  his  whole  estate  to  his  three  sons  share  and  share 
alike — “ this  bequest  and  devise  to  become  Operative  after  the 
death  of  my  wife  only  and  not  to  interfere  in  any  manner  with 
the  bequest  and  devise  of  my  property  to  my  wife  for  her  use 
benefit  and  support  during  her  lifetime.”  One  of  the'  sons  pre- 
deceased the  testator.  The  widow,  in  plirsuance  of  an  arrange- 
ment, appointed,  by  deed,  in  favour  of  the  two  surviving  sons  and 
the  infant  son  of  the  one  who  had  died — Jj)5  to  the  grandson  and 
half  of  what  remained  to  each  e’en.  The  sons  at  once  made  convey- 
ances of  their  appointed  shares  to  the  widow,  their  mother:  — 

Held,  that,  while  the  exercise  of  a power*  pursuant  to  an  arrangement 
by  which  the  appointor  benefits  is  generally  invalid,  the  appoint- 
ment, so  far  as  it  was  exercised  in  favour  of  the  two  sons,  should, 
in  the  circumstances  of  this  case,  be  supported  as  part  of  a family 
arrangement. 

The  principle  involved  in  such  cases  as  'Davis  v.  Uphill  (1818),  1 
Swanst.  129,  Re  Gossefs  Settlement  (1854),  19  Beav.  529,  and  later 
cases,  applied. 

If  it  could  be  said  that  the  widow,  under,  the  last  clause  of  the  will  (as 
quoted  above),  could  enjoy  the  estate  in  specie  and  so  spend  the 
money  for  her  own  benefit,  that  strengthened  the  case  for  upholding 
the  arrangement. 

Motioist  by  the  widow  of  David  Matthews,  deceased,  for  an 
order  for  payment  out  to  her  of  money  in  court. 

The  motion  was  heard  by  Hodgins,  J.A.,  in  the  Weekly  Court, 
London. 

Jared  Vining,  for  the  applicant. 

F.  C.  Betts,  for  the  Official  Guardian,  representing  an  infant 
grandson  (respondent). 
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December  27.  Hodgins^  J.A.  : — The  will  of  the  testator,  so  far 
as  material,  is  as  follows : — 

“ I give  devise  and  bequeath  to  my  wife  the  whole  of  my  estate 
of  every  nature  and  kind  and  wheresoever  situate  for  her  own  use 
and  benefit  during  her  lifetime  and  upon  her  death  to  divide  the 
same  in  such  manner  as  she  may  appoint  in  writing  among  my 
three  sons  Benjamin  Cecil  Matthews  Thomas  Clement  Matthews 
and  John  Lawrence  Matthews.  In  the  event  of  my  wife  not  divid- 
ing my  said  estate  among  my  three  sons  before  her  death  then 
I devise  and  bequeath  to  my  said  three  sons  share  and  share  alike 
my  estate  of  every  nature  and  kind  and  wheresoever  situate.  This 
bequest  and  devise  to  become  operative  after  the  death  of  my  wife 
only  and  not  to  interfere  in  any  manner  with  the  bequest  and 
devise  of  my  property  to  my  wife  for  her  use  benefit  and  support 
during  her  lifetime.’^ 

One  of  the  sons  predeceased  the  testator.  The  widow  appointed 
in  favour  of  the  two  surviving  sons  and  the  infant  son  of  the  one 
who  had  died,  $5  to  the  grandson  and  half  of  the  remainder  to  each 
son.  The  sons  at  once  made  conveyances  of  their  appointed  shares 
to  the  widow,  their  mother. 

The  appointment  is  under  seal,  the  conveyances  to  the  mother 
are  not,  but  are  probably  sufficient,  as  the  estate  is  now  all  in  money. 

In  view  of  the  evidence  given  by  the  widow  and  sons,  and  the 
scope  of  the  appointment  and  conveyances,  I think  the  appoint- 
ment, so  far  as  it  is  exercised  in  favour  of  the  two  sons,  may  be 
supported  as  part  of  a family  arrangement.  See  Davis  v.  Uphill 
(1818),  1 Swanst.  129;  Re  Gossefs  Settlement  (1854),  19  Beav. 
529;  Wright  v.  .Goff  (1856),  22  Beav.  207;  Shelton  v.  Flanagan 
(1867),  1 Ir.  E.  Eq.  362;  Halsbury’s  Laws  of  England,  vol.  23, 

p.  60. 

While  the  exercise  of  a power  pursuant  to  an  arrangement  by 
which  the  appointor  benefits  is  generally  invalid,  I think,  in  the 
circumstances  of  this  case,  the  principle  of  the  above  cases  may  be 
applied  here.  It  is  invalid  as  to  the  grandson,  who  however  would 
only  get  $5,  and  this  may  be  severed,  leaving  the  appointment 
valid  as  to  all  but  this  amount. 

As  the  two  surviving  sons  are  the  only  ones  to  whom  the  ])rop- 
erty  can  be  appointed  and  are  also  solely  interested,  if  the  devise 
to  them,  in  default  of  appointment,  is  a gift  to  a class,  there  is 
every  reason  for  upholding  this  very  natural  arrangement  be- 
tween a mother  and  sons.  There  is,  of  course,  so  far  as  the 
appointment  does  not  extend,  the  question  whether  the  gift,  in 
default  of  appointment,  is  not  such  as  to  let  in  the  infant.  But 
that  at  present  affects  only  a nominal  amount. 


Hodgins, 

J.A. 

1924. 

Re 

Matthews. 
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Hodigins,  The  practical  result  of  the  conveyances  is  that  the  widow  is 
entitled  to  virtually  the  whole  estate. 

1924.  It  was  not  argued  before  me  that  the  words  for  her  own  use 

and  benefit/^  coupled  with  the  provision,  the  “ bequest  and  devise  ” 
Matthews,  (to  the  sons)  “ to  become  operative  after  the  death  of  my  wife 
only  and  not  to  interfere  in  any  manner  with  the  bequest  and 
devise  of  my  property  to  my  wife  for  her  use  benefit  and  support 
during  her  lifetime/^  gave  the  widow  the  right  to  encroach  on  the 
corpus  for  her  use,  benefit,  and  support. 

IJpon  the  authority  of  what  is  said  in  such  cases  as  7n  re  Thom- 
son’s Estate  (1880),  14  Ch.  D.  263,  Re  BetJiune  (1904),  7 O.L.R. 
417,  In  re  Tuck’s  Estate  (1905),  10  O.L.R.  309,  Re  Cutter 
(1916),  37  O.L.R.  42,  51,  Re  Fox  (1890),  62  L.T.  762,  In  re 
Ryder,  [1914]  1 Ch.  865,  and  other  cases,  it  might  be  argued  that 
the  widow,  under  the  last  clause  of  the  devise,  could  enjoy  the  estate 
in  specie  and  so  spend  the  money  for  her  own  benefit. 

If  so,  this  forms  an  additional  argument  in  favour  of  the  order 
asked  for. 

An  order  may  go  declaring  that  the  interests  of  the  two  sons  in 
the  estate  is  vested  in  the  mother  and  for  payment  out  to  her  of 
the  money  in  Court,  less  $5.  Costs  of  all  parties,  including  the 
examinations,  out  of  the  estate. 

I grant  a stay  until  the  12th  January,  1925,  in  case  the  Official 
Guardian,  on  behalf  of  the  infant,  desires  to  appeal. 
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[IN  CHAMBERS.] 

Eobertson  V.  Boddington  and  Eobinson. 

Libel^Pleading — Statement  of  Defence — Qualified  Privilege — Belief  of 
Defendant  in  what  was  Told  him  and  Communicated  hy  him  to 
Employer  of  Plaintiff — Common  Interest — Facts  Inducing  Defend- 
ant to  Believe  Story  Told  to  him — Whether  Pleadal>le  and  Provable 
— Embarrassment. 

The  plaintiff  alleged  that  a letter  written  by  the  defendants,  employees 
of  the  J.  M.  Co.,  to  a railway  company,  the  employer  of  the  plaintiff, 
charging  the  plaintiff  with  endeavouring  to  obtain  from  the  defend- 
ants a commission  on  the  price  of  goods  to  be  supplied  by  the  J.  M.  Co. 
to  the  railway  company — which  would  be  a crime  under  the  Domin- 
ion Secret  Commissions  Act,  8 & 9 Edw.  VII.  ch.  33 — was  a libel.  The 
letter  also  stated  that  the  plaintiff  had  intimated  to  the  defendants 
that  he  had  secured  such  a commission  from  other  firms  in  the  same 
line  of  business.  The  defendant  R.  pleaded  (para.  5)  that  he  had 
been  told  by  the  defendant  B.  of  the  plaintiff’s  demand  for  a com- 
mission; also  that,  according  to  information  received  by  the  defendant 
R.,  the  plaintiff  had  committed  acts  of  dishonesty  in  his  employment; 
and  that,  knowing  these  facts,  he  (R.)  honestly  believed  that  what 
B.  had  said  to  him  was  true;  that  he  (R.)  acted  throughout  under 
a sense  of  duty  and  without  malice,  in  the  honest  belief  of  the  truth; 
and  he  claimed  privilege:  — 

Held,  that  the  occasion  is  privileged  when  the  defendant  has  an  interest 
in  making  the  communication  to  the  third  person,  and  the  third  per- 
son has  a corresponding  interest  in  receiving  it. 

In  this  case  the  defendant  R.  and  the  railway  company  had  a common 
interest. 

It  is  in  respect  only  to  what  the  defendant  knows  or  believes  that  the 
privilege  can  exist;  and  the  defendant  R.  might  be  called  upon  to 
give  evidence  that  he  believed  what  he  was  told  by  B.  The  belief  of 
R.  was  one  of  the  main  issues  in  the  action,  and  any  fact  tending  to 
prove  or  disprove  that  belief  was  pleadable.  Therefore,  R.  should  be 
allowed  to  prove  the  allegations  contained  in  para.  5,  and  that  para- 
graph should  not  be  struck  out  as  embarrassing. 

Review  of  the  authorities. 

Duryea  v.  Kaufman  (1910),  21  O.L.R.  161,  Stuart  v.  Bell,  [1891]  2 Q.B. 
341,  and  C.  v.  D.  (1924),  ante  209,  specially  referred  to. 

An  appeal  by  the  defendant  Eobinson  from  an  order  of  the 
Master  striking  ont  para.  5 of  the  statement  of  defence  of  the 
appellant. 

December  31,  1924.  The  appeal  was  heard  by  Eiddell,  J.,  in 
Chambers. 

8.  H.  Bradford,  K.C.,  for  the  appellant. 

J.  P.  MacGregor,  for  the  plain ti if. 

Jannary  2,  1925.  Eiddell,  J. : — This  is  an  action  for  libel. 
The  statement  of  claim  alleges  that  the  defendant  Boddington, 
with  the  connivance  and  assistance  of  the  defendant  Eobinson, 
wrote  to  the  Canadian  National  Eailway  Company  a letter  charging 
the  ])laintiff,  a plumber  in  the  employment  of  the  railway  company. 


1925. 
Jan.  2. 


27—56  O.L.R. 
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with  endeavouring  to  obtain  from  them  a commission  on  goods  to  be 
supplied  by  the  J.  M.  Co.,  the  employer  of  Boddington  and  Robin- 
son, to  the  railway  company — this  of  course  would  be  a crime  under 
our  Secret  Commissions  Act,  8 & 9 Edw.  YII.  ch.  33  (Dom.)  The 
letter  also  said  that  the  plaintiff  intimated  that  he  had  secured 
such  a commission  from  other  firms  in  the  same  line  of  business. 
Special  damage  is  claimed,  loss  of  employment,  etc. 

Robinson  pleads  that  the  plaintiff  interviewed  Boddington 
at  the  premises  of  the  J.  M.  Co. — ^that  thereafter  he,  Robinson, 
spoke  to  Boddington;  and,  on  Boddington  expressing  to  him  the 
opinion  that  the  J.  M.  Co.  could  not  get  the  railway  company  busi- 
ness it  was  tendering  for,  and  on  being  asked  why,  Boddington  said 
that  the  plaintiff  had  asked  if  any  amount  had  been  included  for 
commission  or  rebate,  and,  on  being  told  no,’^  he  said  that  he  had 
been  securing  a rebate  from  other  firms  in  the  same  line  of  busi- 
ness.” 

Then  follows  para.  5,  which  has  giver  rise  to  the  present  motion. 

Robinson  pleads  that: — 

(a)  In  1921,  the  plaintiff’s  box,  alleged  by  him  to  have  been 
lost  on  the  railway,  on  being  found  was  discovered  to  contain  cer- 
tain tools,  plumbing  material,  etc.,  belonging  to  the  Canadian 
National  Railway  Company,  which  had  been  reported  missing  from 
the  works  at  Hornepayne  of  the  Canadian  National  Railway  Com- 
pany, his  employers,  at  the  time  he  left  Horneypayne  for  Toronto. 

(b)  In  1923  the  defendant  was  informed  that  the  plaintiff, 
then  in  the  employment  of  the  Canadian  National  Railway  Com- 
pany, had  taken  some  property  of  his  employers  clandestinely  and 
kept  it. 

(c)  In  1924  the  plaintiff  submitted  to  his  superintendent  cer- 
tain figures  for  certain  materials  for  a named  building,  which  he 
said  were  the  lowest  he  could  obtain;  the  superintendent  shewed 
these  figures  to  the  defendant  Robinson  to  see  what  prices 
he  could  obtain;  the  defendant  Robinson  found  that  the  catalogue 
figures  of  the  J.  M.  Co.  were  substantially  lower,  and  so  told  the 
superintendent,  who  sent  for  the  plaintiff — and  the  plaintiff  asked 
the  superintendent  to  allow  him  to  withdraw  the  figures  he  had  sub- 
mitted ; and  subsequently  submitted  other  figures  substantially  the 
same  as  the  catalogue  prices  of  the  J.  M.  Co. 

The  defendant  Robinson  says  that,  knowing  these  facts,  he 
honestly  believed  that  what  Boddington  had  said  to  him  wis  true; 
he  says  that  he  acted  throughout  under  a sense  of  duty  and  with- 
out malice,  in  the  honest  belief  of  the  truth — and  accordingly  claims 
privilege. 
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On  motion  by  the  plaintiff,  the  learned  Master  struck  out  para. 
5,  and  Robinson  now  appeals. 

Actions  of  defamation  are  about  the  only  survivors  in  which 
regularity  of  pleading  is  insisted  upon — for  one  reason  because  in 
the  ordinary  case  an  amendment  at  the  trial  will  not  be  permitted 
without  consent  where  the  action  is  being  tried  with  a jury : C.  v.  D. 
(1924),  ante  209. 

But  at  the  same  time  care  must  be  exercised  that  the  parties 
are  permitted  to  allege  on  the  record  everything  which  they  have  the 
legal  right  to  allege. 

My  learned  brother  Middleton  in  Bristol  v.  Kennedy  (1912), 
4 O.W.N.  537,  compares  the  motion  to  strike  out  pleadings  to  the 
first  individual  who  gave  advice — and  the  badness  of  the  unasked- 
for  advice  can  be  pardoned  only  on  the  ground  that  it  was  not  paid 
for.  Without  attributing  any  diabolical  origin  to  the  motion  to 
strike  out  a pleading  or  any  satanic  intent  to  the  mover,  I have 
tried  to  lay  down  the  rules  to  be  followed  on  such  motions. 

In  Duryea  v.  Kaufman  (1910),  21  O.L.R.  161,  at  p.  168,  it  is 
said:  ‘‘Ko  pleading  can  be  said  to  be  embarrassing  if  it  allege  only 
facts  which  may  be  proved — ^the  opposite  party  may  be  perplexed, 
astonished,  startled,  eonfused,  troubled,  annoyed,  taken  aback,  and 
worried  by  such  a pleading — but  in  a legal  sense  he  cannot  be  em- 
barrassed. But  no  pleading  should  set  out  a fact  which  would  not 
be  allowed  to  be  proved — that  is  ‘^embarrassing:’  Stratford  Gas 
Co.  V.  Gordon  (1892),  14  P.R.  407;  Heugh  v.  Chamberlain  (1877), 
25  W.R.  7^2;  KnotolesY.  Roberts  (1888),  38  Ch.  D.  263 Any- 

thing which  can  have  any  effect  at  all  in  determining  the  rights  of 
the  parties  can  be  proved,  and  consequently  can  be  pleaded — but 
the  Court  will  not  allow  any  fact  to  be  alleged  which  is  wholly 
immaterial  and  can  have  no  effect  upon  the  result:  Rock  v.  Purs- 
sell  (1887),  84  L.T.J.  45.”  Subsequent  cases,  unnecessary  to  refer 
to,  have  stated  the  same  rule  in  different  terminology;  and  both 
parties  here  accept  the  law  as  there  laid  down. 

The  sole  question  to  be  determined  is  “ Would  the  defendant 
be  allowed  to  prove  the  allegations  contained  in  para.  5 ?” 

Admittedly,  the  alleged  facts,  if  proved,  would  form  no  defence 
to  the  action  in  the  way  of  justification.  Because  an  employee 
is  said  to  have  made  away  with,  conveyed,”  or  stolen  his  master’s 
property,  it  by  no  -means  follows  that  he  would  seek  a secret  com- 
mission from  those  supplying  his  master  with  goods.  His  criminal 
propensities,  if  he  had  any,  might  run  in  one  groove,  although  he 
'Svould  stand  Avatching.” 

Justification  is  not  pleaded  : what  is  set  up  is  privilege,  i.e., 
qualified  privilege.'  What  qualified  privilege  is  has  been  very  fully 
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discussed  in  the  text-books  and  cases — very  recently  in  C.  v.  D.,  ante 
209. 

It  is  sufficient  for  the  present  case  to  quote  Lopes,  L.J.,  in 
Stuart  V.  Bell,  [1891]  2 Q.B.  341,  at  p.  354:  ^^The  occasion  is  privi- 
leged . . . when  the  defendant  has  an  interest  in  making  the  com- 
munication to  the  third  person,  and  the  third  person  has  a corre- 
sponding interest  in  receiving  it.'’^  Much  the  same  language  is  used 
by  Lord  Campbell,  C.J.,  in  Harrison  v.  Bush  (1855),  5 E.  & B.  344, 
at  p.  348,  Lord  Esher/  M.R.,  in  Hunt  v.  Great  Northern  Railway 
Co.,  [1891]  2 Q.B.  189,  at  p.  191,  and  by  many  other  Judges.  And, 
as  I pointed  out  in  G.  v.  D.,  the  rule  is  being  broadened  in  the  Eng- 
lish Courts,  by  whose  judgments  I am  in  a sense  bound,  if  not  in 
some  of  the  American  Courts,  by  whose  judgment  I am  in  no  sense 
bound. 

It  seems  to  me  not  even  arguable  that  the  defendant  and  the 
Canadian  National  Railway  Company  have  not  a common  interest; 
the  railway  company  is  deeply  interested  in  having  goods  supplied 
at  "rock  bottom  prices  without  a commission,  rebate,  or  rake-off 
to  its  servant — ^the  defendant  is  deeply  interested  in  his  firm  having 
a chance  to  supply  its  goods  to  the  railway  company  without  com- 
mission, rebate,  or  rake-off  to  any  one. 

This  is  a much  stronger  case  than  Oddy  v.  Paulet  (1865),  4 F. 
& F.  1009;  Crisp  v.  Gill  (1857),  5 W.R.  494;  Sadgrove  v.  Hole, 
[1901]  2 K.B.  1;  and  the  like. 

Even  had  the  defendant  no  interest  in  the  matter,  I think 
it  the  part  of  an  honest  citizen  to  inform  a master  under  such 
circumstances  of  breach  of  trust  on  the  part  of  his  servant.  But 
it  is  not  necessary  to  place  the  judgment  on  this  ground. 

To  entitle  the  defendant  to  a verdict  on  the  ground  of  qualified 
privilege  he  'must  convince  the  jury  that  he  honestly  believed  in 
the  truth  of  what  he  wrote — or  at  least  the  plaintiff  must  fail  in 
the  attempt  to  prove  the  reverse — it  is  only  in  respect  to  what  the 
defendant  " knows  or  believes  ” that  the  privilege  can  exist : Gerhold 
V.  Baker,  [1918]  W.N.  368,  at  p.  369.  " If  a man  is  proved  to  have 

stated  that  which  he  knew  to  be  false,  no  one  need  inquire  further  P 
Brett,  L.J.,  in  Clark  v.  Molyneux  (1877),  3 Q.B.D.  237,  at  p.  247; 
Royal  Aquarium  and  Summer  and  Winter  Garden  Society  v.  Park- 
inson, [1892]  1 Q.B.  431,  at  p.  443. 

Consequently,  the  defendant  may  be  called  upon  to  give  evi- 
dence that  he  believed  what  he  was  told  by  Boddington — and  in 
any  case  he  would  be  permitted  to  do  so  even  if  it  were  not  strictly 
necessary  for  him : Duryea  v.  Kaufman,  21  O.L.R.  at  p.  168. 

To  prove  belief,  which  is  after  all  subjective  and  except  to  the 
individual  himself  a matter  of  inference,  the  existence  of  good 
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grounds  for  a belief  is  evidence  of  belief.  The  existence  of  facts  Riddell,  J. 
which  would  induce  a reasonable  man  to  believe  a statement  can  be 

proved.  When  the  inquiry  is  whether  a particular  person  actually  

so  believes,  the  absence  of  such  facts  is  evidence  of  the  non-existence 
of  the  belief.  The  uniformity  of  nature  and  of  human  nature  is  a Boddington 
presumption  in  law — not  p'esumptio  juris  et  de  jure,  for  there  are  j^omnson 
awful  fools  and  extraordinarily  wise  men  — and  ad  ea  quce  fre- 
q uentius  accidunt  jura  adaptantur. 

Whether  the  reasons  are  good  or  not  is  for  the  jury — because  a 
court  might  think  them  insufficient  it  does  not  follow  that  they 
are  not  to  be  given:  Tomhinson  v.  South-East  era  Railway  Co. 

(1887),  57  L.T.  358,  per  Kay,  J.,  at  p.  360— holding  that  the 
practice  does  not  require  a reason  to  “ be -struck  out  merely  because 
it  is  a bad  reason.” 

What  the  defendant  says  is  substantially : — 

1.  I wrote  what  I did  because  both  the  Canadian  National 
Railway  Company  and  I had  an  interest  in  what  I wrote. 

2.  I did  so  believing  it  to  be  true. 

3.  I believed  it  to  be  true,  inter  because  the  plaintiff,  as  I 
had  been  credibly  informed^  had  been  taking  his  master’s  property 
clandestinely,  and  he  had  misstated  to  his  superior  the  lowest  terms 
upon  which  he  could  get  materials. 

In  that  state  of  the  defence  I cannot  see  why  a jury  might 
not  say  that  the  defendant  believed  the  story  of  Boddington,  even 
though  there  might  be  adduced  some  facts  indicating  that  he  did 
not. 

The  belief  of  the  defendant  is  one  of  the  main  issues  in  this 
action,  and  any  fact  tending  to  prove  or  disprove  that  belief  is 
pleadable. 

Moreover,  the  belief  of  the  defendant  is  a matter  bearing  on 
damages. 

And,  if  such  stories  are  or  have  been  going  concerning  the  plain- 
tiff, the  defendant  might  well  assert  that  the  plaintiff’s  reputation 
did  not  suffer  from  anything  he  did. 

I think  the  appeal  should  be  allowed;  costs  here  and  below  to 
the  defendant  Robinson  in  any  event. 

I have  read  all  the  cases  cited  and  others,  but  do  not  think  it 
necessary  to  cite  others  than  as  above. 

[On  the  10th  February,  1925,  a motion  by  the  plaintiff  for  leave 
to  appeal  from  the  order  of  Riudell,  J.,  was  dismissed  by  Lennox.  J..  in 
Chambers.] 
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Re  Goldenbekg  and  Glass. 

Vendor  and  Purchaser  — Agreement  for  Sale  of  Land  — Objection  to 
Title — Encroachment  of  Building  on  Lane  and  on  other  Land — 
Whether  Lane  a Public  Highway — Title  by  Possession — Application 
by  Originating  Notice  under  Vendors  and  Purchasers  Act — Evi- 
dence— Affidavit  Made  in  Foreign  Country  — Failure  to  Bring  in 
Municipal  Corporation  as  Party — Rules  602,  60S — Cnwilling  Pur- 
chaser— Unanswered  0 bjection — Time. 

Upon  a contract  for  the  purchase  and  sale  of  lands  and  premises 
known  as  “ 53  Robert  street,  Toronto,  which  property  adjoins  a public 
lane  at  the  side  and  rear,”  the  purchaser  made  objections  to  the  title 
— ^among  others,  that  the  house  was,  upon  survey,  found  to  encroach 
upon  the  lane  to  the  south  of  the  property  and  also  upon  the  adjoin- 
ing land  to  the  north.  This  was  answered  by  a statutory  declara- 
tion of  one  R.  that  she  had  had  peaceable  possession  of  the  house  and 
land  from  1886  to  1914  and  that  the  house  had  been  standing  in  the 
same  position  for  more  than  40  years.  The  contract  provided  for 
return  of  the  sale-deposit  if  any  valid  objection  was  made  to  the  title 
which  the  vendors  should  be  unable  or  unwilling  to  remove.  The  pur- 
chaser taking  the  position  that  a good  title  had  not  been  shewn,  and 
that  he  would  carry  out  the  contract  only  if  bound  to  do  so,  the  vend- 
ors applied,  under  the  Vendors  and  Purchasers  Act,  for  an  order  de- 
claring that  the  objections  had  been  satisfactorily  answered.  The 
application  was  supported  by  an  aihdavit  of  R.,  sworn  in  the  State  of 
Ohio  before  a Justice  of  the  Peace:  — 

Held,  that  this  aiSdavit  was  not  so  sworn  as  to  be  admissible  in  evi- 
dence. 

Possessory  title  would  probably  remove  all  difficulty  as  to  the  encroach- 
ment at  the  northerly  end  of  the  land;  but,  if  the  lane  was  a high- 
way, title  thereto  would  not,  if  City  of  Toronto  v.  Lorsch  (1923),  24 
O.R.  227,  was  applicable  notwithstanding  subsequent  legislation,  be 
acquired  by  possession  of  a part  of  the  highway. 

No  notice  having  been  given  to  the  city  corporation,  under  Rule  602, 
an  order  made  by  a Judge  in  the  Weekly  Court,  directing  that,  upon 
a properly  sworn  affidavit  being  filed,  it  should  be  declared  that  the 
objections  had  been  satisfactorily  answered,  could  not  stand. 

The  Rule  is  not  obligatory  in  its  terms,,  but  the  protection  of  the  pur- 
chaser calls  for  notice  in  all  but  exceptional  cases. 

Origin  and  scope  of  the  Rule. 

The  transaction,  according  to  the  terms  of  the  contract,  was  to  be 
closed  on  the  15th  August,  1924.  Up  to  that  time  the  objection  to  the 
title  had  not  been  met.  No  evidence  of  an  admissible  character  was 
furnished  until  after  the  30th  September;  and  it  would  not  be  just, 
at  a later  period,  to  declare  an  unwilling  purchaser  bound  to  carry 
out  the  contract  or  liable  to  forfeit  his  sale-deposit. 

The  order  should,  therefore,  be  vacated. 

Rule  603  provides  a method  by  which,  upon  notice  to  the  city  corpora- 
tion, the  title  may  be  quieted  before  any  new  contract  is  made. 

An  appeal  by  the  purchaser  from  an  order  made  by  Hodgins, 
J.A.,  in  the  Weekly  Court,  Toronto,  on  the  Ilth  September,  1924, 
upon  an  application  under  the  Vendors  and  Purchasers  Act,  de- 
claring that  the  objections  of  the  appellant  to  the  title  of  the 
vendors  to  certain  lands,  the  subject  of  an  agreement  of  purchase 
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and  sale,  had  been  satisfactorily  answered  and  did  not  constitute 
valid  objections  to  the  vendors^  title,  and  that  a good  title  had  been 
shewn  in  accordance  with  the  terms  of  the  agreement. 

January  7.  The  appeal  was  heard  by  Latchfoed^  C.J.,  Middle- 
Tox^  Oede^  and  Smith^  JJ.A. 

P.  Shulman,  for  the  appellant. 

>S.  H.  Bradford,  K.C.,  for  the  vendors,  respondents. 

January  8,  1925.  The  judgment  of  the  Court  was  read  by 
Middletox^  J.A.  The  contract  consists  of  an  offer  by  the  pur- 
chaser to  the  vendors,  bearing  date  the  18th  June,  1924,  and 
accepted  by  the  vendors  upon  the  same  date.  The  contract  is 
upon  a printed  form,  containing  dangerous  and  unsatisfactory 
provisions  which  must  nevertheless  be  given  effect  to.  The  offer 
is  to  purchase  the  lands  and  premises  known  as  ^^53  Robert  street, 
Toronto,  which  property  adjoins  a public  lane  at  the  side  and 
rear,”  for  $4,650,  $150  as  a deposit  with  the  offer  and  the  balance 
as  specified  in  the  contract : — 

Provided  the  title  is  good  and  free  from  encumbrances 
except  local  rates  and  except  as  aforesaid.  The  title  shall  be 
examined  by  the  purchaser  at  his  own  expense,  and  the  vendors 
shall  not  be  bound  to  produce  any  abstract  of  title,  title-deeds, 
or  evidence  of  title  not  in  his  possession  or  under  his  control. 
The  purchaser  shall  have  until  closing  to  investigate  the  title, 
and  if  within  that  time  any  valid  objection  to  the  title  shall 
be  made  in  writing  which  the  vendors  shall  be  unable  or  unwill- 
ing to  remove  and  which  the  purchaser  will  not  waive  then  this 
offer  shall  be  null  and  void  and  the  deposit  returned  to  the 
purchaser  without  interest.  This  offer  shall  be  accepted  not 
later  than  the  18th  day  of  June,  1924,  otherwise  it  shall  be 
void.  The  sale  shall  be  closed  on  the  15th  day  of  August,  1924. 
On  closing,  vacated  possession  of  the  said  property  shall  be 
given  to  the  purchaser.” 

On  the  5th  August  objections  were  made  to  the  title,  among 
other  grounds,  upon  the  ground  that  the  buildings  were,  upon  sur- 
vey, found  to  encroach  upon  the  lane  to  the  south  of  the  property 
to  the  extent  of  some  8 or  9 inches,  and  also  apparently  encroach 
upon  the  adjoining  land  to  the  north  to  a small  extent.  The  pur- 
chaser required  quit-claim  deeds  from  the  -Corporation  of  the  City 
of  Toronto  and  from  the  persons  owning  fpe  property  to  the  north. 
On  the  13th  August  the  requisitions  of  title  were  answererl,  this 
particular  requisition  being  dealt  with  lliiis:  “We  will  j'lroduce  on 
closing  a declaration  of  peaceable  possel^sion  by  "Mary  A.  Riddy  from 
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1886  to  1914.  As  you  are  aware,  the  house  has  been  erected  for 
upwards  of  40  years,  and  has  been  standing  in  the  same  position 
for  that  length  of  time.^^  It  is  also  stated  that  the  plan,  which  pre- 
Gold?nberg  sumably  shews  the  lane,  was  filed  on  the  22nd  March,  1886,  so  that 
AND  Glass,  if  the  statement  of  fact  with  reference  to  the  time  the  house  has 
Middleton,  ^6®^  standing  is  correct  it  was  erected  more  than  two  years  before 
J-A.  the  plan  was  filed. 

The  conveyance  under  which  the  vendors  claim  is  dated  the 
10th  January^  1922.  This  purports  to  convey  to  the  vendors  lot 
No.  1 on  the  east  side  of  Robert  street  according  to  the  plan  referred 
to. 

The  declaration  of  Mary  A.  Riddy  referred  to  was  sworn  at 
Toronto  on  the  24th  August,  1914,  and  relate_s  solely  to  lot  No.  1 
as  described  in  the  deed  from  one  Clements  to  her  on  the  7th  July, 
1886,  and  makes  no  mention  of  any  part  of  the  lane  now  found  to 
be  occupied  by  the  building.  With  reference  to  this  lot  she  swore 
that  she  has  been  in  possession  of  it  from  the  7th  July,  1886,  up 
to  the  14th  August,  1914. 

Some  correspondence  took  place  between  the  solicitors  for  the 
parties,  the  vendors  taking  the  position  that  a good  title  had  been 
shewn^  the  purchaser  taking  the  position  that  he  would  carry  out 
the  contract  only  if  bound  to  do  so,  but  that  good  title  had  not  been 
shewn,  and,  therefore,  he  would  not  acquiesce  in  any  attempt  to 
forfeit  the  sale-deposit  paid. 

On  the  18th  August,  1924,  a motion  was  launched,  returnable 
on  the  21st  August,  under  the  Vendors  and  Purchasers  Act,  for 
an  order  declaring  that  this  objection,  and  another  objection  not 
now  material,  had  been  satisfactorily  answered,  the  material  in 
support  of  this  motion  being  the  conveyance  referred  to,  an  affidavit 
of  the  solicitor  verifying  the  correspondence,  and  an  affidavit  of 
Mary  Ann  Riddy.  The  affidavit  of  Mrs.  Riddy  goes  far  beyond 
her  declaration,  for  she  shews  that  her  possession  is  that  of  the 
■ entire  lands  covered  by  the  buildings  and  enclosed  by  the  fences, 
and  not  merely  of  lot  No.  1.  This  affidavit,  unfortunately,  was 
sworn  at  Toledo,  Ohio,  before  a Justice  of  the  Peace,  and  was  con- 
sequently not  so  sworn  as  to  be  admissible  in  evidence. 

There  is  now  produced  a statutory  declaration  in  the  matter 
of  the  title  to  lot  No.  1 similar  to  this  affidavit,  but  this  does  not 
appear  to  have  been  shewn  to  the  purchaser,  and  is  defective  in 
form. 

The  position  taken  by  the  purchaser  is  that,  while  the  posses- 
sory title  would  probably  remove  all  difficulty  with  reference  to  the 
northern  boundary  of  the  property,  if  the  lane  which  is  called  in 
the  contract  ^^a  public  lane”  is  a highway,  the  purchaser  would 
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not  by  her  possession  of  the  highway  acquire  title  thereto.  This 
seems  to  have  been  the  view  of  the  Court  in  City  of  Toronto  v. 
Lorsch  (1893),  24  O.R.  227,  but  it  may  be  that  Mr.  Bradford  is 
right  in  contending  that  subsequent  legislation  has  so  altered  the 
situation  that  this  decision  is  no  longer  binding.  The  difficulty  is 
that  the  provisions  of  Rule  602  were  ignored,  and  no  notice  was 
given  to  the  Corporation  of  the  City  of  Toronto  so  as  to  afford  it 
an  opportunity  of  appearing  and  contesting  the  vendors^  title. 

Before  the  passing  of  this  Rule  a peculiarly  awkward  situation 
existed.  In  an  action  for  specific  performance  as  between  a vendor 
and  purchaser  the  Court  was  compelled  to  determine  the  validit}' 
of  the  vendor^s  title,  and  so  pass  it  on,  even  to  an  unwilling  pur- 
chaser, without  any  binding  decision  protecting  the  purchaser  from 
subsequent  litigation  with  a possible  claimant.  Upon  the  passing 
of  the  Yendors  and  Purchasers  Act  the  same  practice  prevailed 
under  its  provisions.  It  merely  simplified  the  procedure  as  between 
the  vendor  and  purchaser,  and  left  the  situation  substantially  the 
same.  To  obviate  this.  Rule  602  was  enacted,  providing  that 
when  upon  an  originating  notice  under  the  Yendors  and  Pur- 
chasers Act  it  appears  that  some  third  person  is  or  may  be  interested 
in  the  question  raised,  the  Court  may  require  notice  to  be  given 
to  such  person  so  that  the  question  may  be  determined  not  only  as 
betvfeen  the  vendor  and  purchaser,  but  so  as  to  bind  such  third 
person.^^ 

Since  the  passing  of  this  Rule  the  practice  has  been  to  give 
notice  to  all  adverse  claimants,  so  that  the  purchaser  is  protected 
not  merely  by  the  opinion  of  the  Court  as  to  the  state  of  title,  but 
by  a decision  binding  upon  the  adverse  claimants,  so  that,  whether 
a decision  is  right  or  wrong,  the  matter  becomes  res  judicata,  and 
the  purchaser  is  completely  protected. 

It  is  true  that  the  Rule  is  not  obligatory  in  its  terms,  but  the 
protection  of  the  purchaser  calls  for  notice  in  all  but  exceptional 
cases. 

Another  and  a serious  objection  to  the  order  made  is  that  Mr. 
Justice  Hodgins  ruled,  quite  properly^  that  the  affidavit  of  Mary 
Ann  Riddy,  which  was  the  sole  material  justifying  the  overruling  of 
the  objection,  had  not  been  duly  sworn,  and  therefore  was  inad- 
missible. Yet  the  order  was  made  upon  the  strength  of  the  follow- 
ing recital:  The  vendors  by  their  counsel  undertaking  to  obtain 

and  file  a properly  sworn  affidavit  in  the  same  terms  as  the  affidavit 
filed  herein.’’  This  was  not  done  until  the  4th  October,  wlien  an 
affidavit,  apparently  duly  sworn  on  the  30th  September,  was  filed. 

In  our  opinion,  the  order  cannot  stand  by  reason  of  the  failure 
to  give  notice  to  the  Corporation  of  tlie  City  of  Toronto.  In  the 
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absence  of  other  considerations,  we  would  vacate  the  order,  and 
remit  the  matter  to  the  Court  below  to  reconsider,  after  due  notice 
to  the  city  corporation. 

But  we  think  we  should  not  adopt  this  course,  as  it  would  be 
unfair  to  the  purchaser.  The  transaction,  according  to  the  terms 
of  the  contract,  was  to  be  closed  on  the  15th  August^  1924.  Up  to 
that  time  the  objection  to  title  had  not  been  met  in  any  way.  The 
declaration  referred  to  in  the  correspondence  was  obviously  defec- 
tive, as  it  did  not  refer  to  the  encroachment  upon  the  lane.  Uo 
evidence  of  an  admissible  character  was  furnished  until  after  the 
30th  September ; and  it  would  now  be  obviously  unjust  to  an  unwill- 
ing purchaser  to  declare  him  either  bound  to  carry  out  the  contract 
or  to  forfeit  his  sale-deposit  at  this  late  date. 

The  appeal,  therefore,  we  think,  should  be  allowed  and  the 
order  should  be  vacated,  with  costs  to  be  paid  by  the  vendors  to 
the  purchaser.  This  will  not  leave  the  vendors  in  any  difficulty 
as  to  their  title,  for  Eule  603  provides  a method  by  which,  upon 
notice  to  the  city  corporation^  the  title  may  be  quieted  before  any 
new  contract  is  made.  Upon  any  application  under  this  Eule  full 
information  as  to  the  origin  of  the  lane  and  its  status  as  a highway 
ought  to  be  produced. 

Appeal  allowed. 


[APPELLATE  DIVISION.] 

John  Macdonald  & Co.  Ltd.  y.  Pkincess  Manufactuking  Co. 

Ltd. 

Sale  of  Goods — Whether  hy  Sample  as  well  as  hy  Description — Latent 
Defects — Caveat  Emptor — Vendors  not  Manufacturers  or  Dealers — 
Warranty  of  Merehantahleness  not  to  te  Implied — Absence  of  Ele- 
ment of  Reliance  on  Skill  and  Judgment  of  Vendors  — Sale  of 
Specific  Goods  after  Inspection — Evidence — Finding  of  Trial  Judge 
— Appeal. 

The  defendants,  not  being  manufacturers  of  or  dealers  in  cloths,  sold 
to  the  plaintiffs,  wholesale  merchants  dealing  in  cloths  of  various 
kinds,  a quantity  of  cloth  of  a kind  largely  though  not  exclusively 
used  for  coat-linings.  The  plaintiffs  sold  portions  of  the  goods,  and 
some  of  their  customers  returned  what  they  had  bought  as  unfit  for 
coat-linings,  which  was  the  purpose  for  which  they  had  bought  them. 
The  plaintiffs  sued  for  damages,  alleging  that  there  was  an  implied 
warranty  that  the  goods  were  merchantable.  There  was  contradictory 
evidence  as  to  whether  the  sale  was  by  sample  or  after  delivery  and 
inspection  of  the  bulk.  The  trial  Judge  found  that  the  goods  were 
sold  by  description  and  by  sample,  that  the  bulk  answered  the  de- 
scription and  was  in  accordance  with  the  sample,  that  the  goods  were 
unmerchantable  under  the  description,  that  the  plaintiffs  had  made 
the  ordinary  examination  of  the  sample,  but  that  the  defect  was  latent 
and  not  discoverable  by  such  examination.  There  was  no  express 
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warranty,  and  nothing  was  said  at  the  time  of  purchase  as  to  the 
purpose  for  which  the  goods  were  being  bought:  — 

Held,  assuming  that  the  sale  was  by  sample  as  well  as  by  description, 
that  there  was  no  implied  warranty. 

The  defendants,  the  vendors,  not  being  manufacturers,  growers,  pro- 
ducers, or  dealers,  were  not  to  be  considered  as  giving  an  implied 
w'arranty  against  latent  defects — the  plaintiffs,  the  purchasers,  did 
not  trust  to  the  vendors’  information,  skill,  and  judgment — and  the 
caveat  emptor  rule  applied. 

Review  of  the  authorities. 

Held,  also,  upon  the  evidence,  reversing  the  finding  of  the  trial  Judge, 
that  the  sale  was  of  specific  goods  after  inspection,  and  the  result 
was  the  same  as  if  it  was  by  sample. 


1923-25. 

John 

Macdonald 
& Co.  Ltd. 
V. 

Princess 

Manufao- 

TIJEING  Co, 
Ltd. 


Action  for  damages  alleged  to  have  been  suffered  by  the  plain- 
tiffs by  reason  of  cloth  purchased  by  them  from  the  defendants 
proving  to  be  defective. 


The  action  was  tried  by  Middleton,  J.,  without  a jury,  in 
Toronto. 

G.  W,  Mason,  K.C.,  and  R.  L.  Kellock,  for  the  plaintiffs. 

G.  Larratt  Smith  and  J.  R.  Cartwright,  for  the  defendants. 

December  29,  1923.  Middleton,  J.  : — On  or  about  the  29th 
April,  1920,  the  plaintiffs  agreed  to  purchase  from  the  defendants 
and  the  defendants  agreed  to  sell  to  the  plaintiffs  a quantity  of 
Black  Italian  cloth,  a material  used  for  coat-linings,  at  a price  of 
$1.05  per  yard.  This  cloth  was  delivered  to  the  plaintiffs,  who 
were  wholesale  dry-goods  merchants,  and  taken  by  them  into  stock. 
The  sale  was  both  by  description  and  sample. 

Some  time  after  the  cloth  had  been  delivered,  and  resold  by 
the  plaintiffs^  complaints  reached  them  from  their  customers  that 
the  goods  were  so  inferior  as  not  to  be  merchantable ; upon  inves- 
tigation the  plaintiffs  concluded  that  the  goods  were  not,  in  fact, 
merchantable,  and  this  action  followed. 

The  defendants  are  not  themselves  the  manufacturers,  but 
bought  the  goods  from  an  English  firm,  originally  intending  to  use 
them  in  their  own  business,  but,  finding  that  they  had  OYerbought, 
they  sold  their  surplus  to  the  plaintiffs. 

At  the  outset  I should  state  that  both  parties  acted  throughout 
in  perfect  good  faith,  and  the  question  is^  where  the  loss  is  to  be 
borne,  neither  of  the  parties  litigant  being  in  any  way  at  fault 
from  the  moral  standpoint. 

At.  the  trial  'a  very  extraordinary  situation  developed.  The 
quality  of  the  goods  was  testified  to  by  Professor  Lang,  of  Toronto 
University,  a man  of  unquestionable  standing  and  probity,  having 
at  his  command  the  best  of  appliances  for  conducting  tests  of 
tensile  strength— lack  of  such  strength 'being  the  defect  charged  fo 
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Miiddleton,  J.  the  goods.  On  the  other  hand,  Mr.  Jessop,  also  a man  of  nnques- 
tionable  integrity  and  ability,  testified  to  the  strength  of  the  goods. 

Professor  Lang  found  them  to  be  so  weak  as  to  be  absolutely  worth- 

MacdS?ald  Jessop  found  them  to  be  of  good  quality.  Neither  could 

& Co.  Ltd.  make  any  suggestion  explaining  the  discordant  results  found,  and 
Princess  I suggested  to  the  parties  that  these  experts,  discard  the  tests 
TORmoC?  made  and  join  in  a common  report^  for  I failed  to  see  that, 

‘ working  together^  there  could  be  any  possibility  of  disagreement 
between  men  of  the  high  standing  of  these  witnesses.  This,  how- 
ever, could  not  be  accomplished  owing  to  the  illness  and  subse- 
quent death  of  Mr.  Jessop.  A new  expert,  Mr.  Holsworth,  was  then 
retained  by  the  defendants,  and  he  and  Professor  Lang  collaborated 
on  certain  tests,  with  the  result  that  Mr.  Mason  is  ready  to  accept 
without  question  Mr.  Holsworth’s  report.  The  difference  between 
the  results  arrived  at  by  Mr.  Holsworth  and  Professor  Lang  is  ex- 
plained by  the  somewhat  different  methods  of. making  the  test, 
but  the  result  is  a substantial  confirmation  of  the  finding  of  Pro- 
fessor Lang  that  the  goods  have  utterly  inadequate  tensile  strength, 
and  are  not  merchantable.  How  Mr.  Jessop  arrived  at  the  widely 
different  figures  is  not  explained.  Evidently  most  serious  error 
arose  in  some  way,  and  I am  satisfied  that,  if  an  explanation  could 
be  had,  it  would  not  be  to  his  discredit. 

It  must  now  be  taken  to  be  established  that  the  goods  were  not 
in  fact  merchantable,  and  it  also  appears  that  the  defect  in  the 
goods  was  one  which  would  not  be  apparent  upon  reasonable  ex- 
amination of  the  samples  or  upon  reasonable  examination  of  the 
goods  supplied.  The  defect  is,  I think,  to  be  attributed  to  the 
unusually  short  fibre  which  would  not  be  discernible  on  ordinary 
examination,  but  which  would  destroy  the  tensile  strength.  This 
was  found  out  only  on  the  last  examination,  the  suspicion  until 
recently  being  that  the  fabric  was  rotted  by  the  dyes  used  in  the 
course  of  manufacture. 

The  transaction  was  before  the  Sale  of  Goods  Act  came  into 
operation,  and  so  I do  not  base  my  judgment  upon  the  terms  of 
that  Act,  but  I fancy  it  would  be  found  that  it  is  strictly  a codifica- 
tion of  the  existing  law.  The  case  that  governs  is  Mody  v.  Greg- 
son  (1868),  L.R.  4 Ex.  49.  That  case  establishes  that  where  goods 
are  sold  by  sample  a defect  which  could  mot  be  discovered  by  an 
ordinary  inspection  of  the  sample  justifies  the  rejection  of  the 
goods,  even  if  the  goods  delivered  are  in  accordance  with  the  sam- 
ple. Here  the  goods  were  accepted  and  paid  for,  so  that  the  right 
of  rejection  does  not  exist,  and  so  the  purchasers’  remedy  is  solely 
in  damages. 

At  the  argument  of  the  case  it  was  arranged  that  the  goods 
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should  be  handed  over  to  the  defendants,  so  that  whatever  they  Middleton,  J. 
may  be  tvorth  may  be  realised  for  the  benefit  of  whoever  may  be  ^^23. 
ultimately  concerned.  The  judgment  will,  therefore,  be  for  the 
recovery  of  the  amount  claimed,  with  a declaration  that  the  de-  Macdonald 
f endants  are  to  be  entitled  to  retain  for  their  own  use  the  proceeds  & Oo-  Ltd- 
of  the  goods.  If  there  is  any  question  as  to  the  exact  amount  to  princess 
be  recovered,  it  may  be  adjusted  between  the  parties  or  I may  be 
spoken  to.  Costs  must  follow  the  event.  l>rD. 

The  defendants  appealed  from  the  judgment  of  Middleton,  J. 


September  22,  1924.  The  appeal  was  heard  by  Mulock,  C.J.O., 
Magee,  Hodgins,  Feeguson,  and  Smith,  JJ.A. 

Smith,  for  the  appellants. 

Mason,  K.C.,  for  the  plaintiffs,  respondents. 

The  arguments  and  authorities  are  sufficiently  referred  to  in  the 
judgment  of  the  Court. 

January  12,  1925.  The  judgment  of  the  Court  was  read  by 
Smith,  J.A.  : — The  appellants  (the  defendants)  are  manufacturers 
of  ladies’  garments  and  are  not  dealers  in  cloth,  that  is,  they  do 
not  in  the  ordinary  course  of  their  business  sell  cloth  as  such,  but 
buy  large  quantities  of  the  kind  of  goods  in  question  in  this  action 
for  their  own  use  in  the  manufacture  of  garments  which  they  sell. 
The  respondents  (the  plaintiffs)  are  wholesale  merchants  dealing 
in  cloths  of  various  kinds,  whose  buyer,  Mr.  Brown,  purchased 
from  the  appellants  66  webs,  containing  2,726  yards,  of  a cloth 
described  as  “Black  Italian,”  at  $1.05  per  yard.  This  material  is 
largely,  though  not  exclusively,  used  as  lining  for  garments.  Two 
webs,  one  of  the  goods  in  question  and  the  other  of  other  goods, 
were  sent  to  the  respondents’  place  of  business  for  Brown’s  inspec- 
tion, and  shortly  afterwards  the  remainder  was  sent;  but  whether 
the  purchase  was  made  before  or  after  the  delivery  of  the  bulk  is 
a question  on  which  there  is  contradictory  evidence  to  which  I shall 
refer  later. 

The  respondents  sold  part  of  the  goods  in  question,  some  of 
which  were  returned  by  their  customers  as  unfit  for  coat-linings, 
which  was  the  purpose  for  which  they  had  bought  them.  The 
respondents  sued  for  damages  on  the  allegation  that  there  was  an 
implied  warranty  that  the  goods  were  merchantable. 

The  learned  trial  Judge  held  that  the  goods  were  sold  by  de- 
scription and  by  sample,  that  the  bulk  answered  the  description 
and  was  in  accordance  with  the  sample,  that  the  goods  were  in  fact 
unmerchantable  under  the  description^  and  that  the  respondents 
bad  made  the  ordinary  examination  of  the  sample  that  is  given  in 
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such  cases j but  the  defect  was  latent  and  not  discoverable  by  such 
examination.  The  appellants  had  purchased  goods  in  large  quan- 
tities for  use  in  their  manufacturing  business,  and  the  goods  in 
question  formed  part  of  a surplus  over  their  own  needs.  There 
was  no  express  warranty  of  any  kind,  and  Mr.  Brown  in  his  evi- 
dence states  that  nothing  was  said  at  the  time-^  of  purchase  as  to 
the  purpose  for  which  the  goods  were  being  bought. 

The  learned  trial  Judge  holds  the  appellants  liable,  under  these 
circumstances,  on  an  implied  warranty  of  merchantablenesSj  on 
the  authority  of  Mody  v.  Gregson,  L.R.  4 Ex.  49. 

Assuming  for  the  moment  that  there  was  a sale  by  sample  as 
well  as  by  description,  the  question  is  whether  or  not  at  common 
law  a warranty  of  merchantableness  is  to  be  implied  under  these 
circumstances.  The  general  rule  at  common  law  on  a sale  of  goods, 
where  there  is  full  and  fair  opportunity  of  inspection  and  no 
means  are  used  for  hiding  the  defects,  is  ''  caveaf  emptord'  Ben- 
jamin on  Sale,  6th  ed.,  p.  511.  There  is  no  difference  whether 
such  opportunity  of  inspection  is  of  the  bulk  or  of  a sample^  where 
the  sample  is  the  same  as  the  bulk  and  gives  the  same  information : 
Mody  v.  Gregson,  at  pp.  51  and  53;  Drummond  v.  Van  Ingen 
(1887),  12  App.  Cas.  284,  at  pp.  294  and  299. 

The  principle  of  caveat  emptor  has  been  largely  modified  by 
decisions  that  have  introduced  implied  warranties  under  certain 
circumstances.  First,  there  was  a modification  in  case  of  sales  by 
manufacturers,  growers,  or  producers,  which,  by  legal  evolution, 
was  extended  to  dealers:  Wallis  v.  Russell,  [1902]  2 I.R.  585,  at 
pp.  597,  598. 

An  early  case  having  a direct  bearing  on  the ' question  under 
consideration  is  Parldnson  v.  Lee  (1802),  2 East  314.  The  facts 
were,  I think,  practically  identical  in  principle  with  those  of  this 
case.  The  defendant  had  bought  hops  from  a grower  who  had 
fraudulently  dampened  them  to  increase  the  weight,  which  made 
them  unmerchantable.  Without  knowledge  of  this,  the  defendant 
resold  them  to  the  plaintiff,  by  sample  fairly  drawn  from  the  bulk, 
at  the  fair  market  price  of  merchantable  hops.  The  defect  could 
not  be  detected  by  ordinary  examination  of  the  sample,  and  the 
defendant  was  held  not  liable,  on  the  ground  that  he  was  not  the 
grower,  and  there  was  no  fraud. 

In  Jones  v.  Just  (1868),  L.R.  3 Q.B.  197,  the  previous  cases 
are  reviewed  and  a number  of  rules  deduced,  three  of  which  are  as 
follows : — 

First,  where  goods  are  in  esse,  and  may  be  inspected  by  the 
buyer,  and  there  is  no  fraud  on  the  part  of  the  seller,  the  maxim 
caveat  emptor  applies,  even  though  the  defect  which  exists  in  them 
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is  latent^  ...  at  least  where  the  seller  is  neither  the  grower  nor 
the  manufacturer:  Parkinson  v.  Lee,  2 East  314.’^ 

Fourthly,  where  a manufacturer  or  a dealer  contracts  to  sup- 
ply an  article  which  he  manufactures  or  produces,  or  in  which  he 
deals,  to  be  applied  to  a particular  purpose,  so  that  the  buyer 
necessarily  trusts  to  the  judgment  or  skill  of  the  manufacturer  or 
dealer,  there  is  in  that  case  an.  implied  term  or  warranty  that  it 
shall  be  reasonably  fit  for  the  purpose  to  which  it  is  to  be  applied: 
Brown  v.  Edqmgion  (1841),  2 Man.  & O.  279:  Jones  v.  Bright 
(1829),  5 Bing.  533.’^ 

Fifthly,  where  a manufacturer  undertakes  to  supply  goods 
manufactured  by  himself,  or  in  which  he  deals,  but  which  the 
vendee  has  not  had  the  opportunity  of  inspecting,  it  is  an  implied 
term  in  the  contract  that  he  shall  supply  a merchantable  article: 
Laing  v.  Fidgeon  (1815),  4 Camp.  169,  6 Taunt.  108  . . . and 
Shepherd  Y.  Pybus  (1842),  3 Man.  & G.  868.^^ 

It  is  further  stated  that  there  is  no  case  in  which  the  maxim 
caveat  emptor  has  been  applied  where,  there  has  been  no  opportun- 
ity of  inspection  and  such  an  opportunity  has  not  been  waived. 

In  the  case  of  Mody  y.  Greg S07i,  cited  by  the  learned  trial  Judge, 
the  plaintiff  ordered  2,500^  pieces  of  grey  shirting  from  the  defend- 
ant, the  manufacturer,  according  to  a sample,  each  piece  to  be  of  7 
lbs.  weight.  The  pieces  corresponded  with  the  sample,  but  the 
manufacturer  put  a quantity  of  china  clay  into  both  the  sample  and 
the  bulk  to  make  up  the  stipulated  weight,  which  rendered  the  goods 
immerchantable,  the  defect  being  one  which  could  not  be  detected 
by  an  ordinary  examination  of  the  sample.  The  defendant  was 
held  liable.  The  trial  Judge  directed  the  jury  that  “ in  the  cir- 
cumstances of  the  case,  if  the  goods  in  question  were  bought  and 
sold  by  sample,  and  accorded  with  the  sample,  still  there  was  an 
implied  warranty  that  they  were  merchantable  as  to  such  matters 
as  could  not  be  judged  of  by  sample,  as  there  would  be  if  bulk  were 
inspected.”  This  is  one  of  the  passages  I have  already  referred  to 
as  shewing  that  there  is  no  difference  between  inspection  of  sample 
and  inspection  of  bulk  where' both  give  the  same  information.  A 
bill  of  exceptions  was  tendered  to  the  above  ruling,  and  the  judg- 
ment of  the  Court  of  five  Judges  was  delivered  by  Willes,  J.,  who 
says  (L.R.  4 Ex.  at  p.  52)  : — 

“In  the  circumstances  of  this  case,  to  which  the  direction  of 
the  learned  Judge  refers,  and  must  be  construed  as  limited,  there 
would  (in  the  absence  of  a sample)  have  been  special  reasons  for 
applying  the  general  rule  ” (as  to  implied  warranty  of  merchant- 
ableness) “in  favour  of  the  buyers:  beyanse  the  sellers  were  the 
manufacturers  of  -the  goods,  and  it  was  their  act  of  introducing 
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the  china  clay,  a foreign  ingredient,  for  the  purpose  only  of  mak- 
ing the  apparent  weight  of  each  piece  np  to  7 lbs.  stipulated  for  by 
the  buyers,  that  made  the  goods  unmerchantable.” 

He  proceeds  to  inquire  whether,  under  these  circumstances,” 
the  fact  of  the  sale  being  by  sample  negatived  the  implied  term, 
and,  after  stating  some  hypothetical  cases  of  sale  by  sample,  an 
examination  of  which  would  not  disclose  defects  rendering  the 
goods  unmerchantable,  asks  (p.  54),  What  is  the  law  of  such 
cases?”  and  proceeds  to  answer  as  to  certain  classes  of  such  cases. 

One  of  the  hypothetical  cases  stated  is  of  a ^ale  by  sample  of 
brandy  coloured  with  stuff  that  turned  out  to  be  a violent  purga- 
tive, which  rendered  the  brandy  unmerchantable^  the  defect  being 
one  that  could  not  be  discovered  by  the  ordinary  examination  of 
the  sample.  He  does  not  say  whether  or  not  the  vendor  is  to  be 
assumed  to  be  the  manufacturer  of  or  a dealer  in  those  goods,  but 
proceeds  (p.  54)  to  deal  with  ^^the  first  state  of  circumstances 
already  dealt  with  by  decision,”  and  reviews  Parkinson  v.  Lee  and 
distinguishes  it  from  the  case  before  him.  If  we  assume  that  the 
vendor  of  the  brandy  in  the  supposed  case  was  neither  the  manu- 
facturer of  the  brandy  nor  a dealer  in  such  goods,  and  did  not 
know  of  the  defect,  and  there ‘was  no  fraud,  we  have  the  precise 
state  of  facts  that  there  was  in  Parkinson  v.  Lee  and  in  the  case 
before  us;  but,  if  we  assume  that  the  vendor  was  the  manufacturer 
of  the  brandy  and  introduced  the  noxious  stuff  to  give  it  colour, 
we  have  in  principle  all  the  facts  of  the  case  before  the  learned 
Judge,  except  the  important  one  of  stipulation  as  to  weight.  The 
case  that  was  being  decided  was,  therefore,  stronger  in  favour  of 
the  plaintiff  than  the  supposed  case  of  sale  of  brandy  by  the  manu- 
facturer who  had  put  in  the  colouring,  because  of  that  stipulation. 

The  next  class  of  cases  referred  to  is  where  there  is  such  an 
admixture  of  foreign  substances  as  to  cause  the  goods  not  to  answer 
the  description  of  the  goods  sold,  and  Nichoi  v.  Godts  (1854),  10 
Ex.  191,  is  cited,  where  the  description  was  foreign  refined 
rape  oil;”  and  the  goods  were  in  accordance  with  the  sample,  but 
were  mixed  with  other  oils,  and  it  was  held  that  they  did  not  an- 
swer the  description.  Josling  v.  Kingsford  (1863),  13  C.B.N.S. 
447,  is  also  cited,  where  on  a Sale  of  oxalic  acid,  quality  ap- 
proved,” after  examination  of  samples  and  inspection  of  bulk, 
chemical  examination  afterwards  shewed  10  per  cent,  adulteration 
of  sulphate  of  magnesia.  It  was  held  that  the  goods  did  not  an- 
swer the  description,  and  the  seller  was  held  liable  though  he  did 
not  know  of  the  adulteration. 

The  judgment  {Mody  v.  Gregson,  L.R.  4 Ex.  at  p.  57)  finally 
rests  on  the  ground  that  agreement  with  the  sample  as  to  quality 
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would  not  satisfy  this  term  of  the  contract.  If  the  pieces  delivered 
had  weighed  but  6 lbs.,  though  they  had  agreed  with  the  sample,  the 
contract  would  have  been  broken.  It  was  the  feigned  and  colourable 
performance,  not  real  fulfilment,  of  the  stipulation  as  to  weight,  that 
caused  the  goods  to  be  unmerchantable.  These  were  the  circum- 
stances in  which  the  learned  Judge  ruled  that  there  was  a warranty 
of  merchantableness  as  to  jnatters  which  could  not  be  judged  of  from 
the  sample.  For  the  reasons  already  given  we  think  that  direction 
was  right,  upon  the  ground  that  the  contract,  if  truly  fulfilled, 
would  have  given  the  buyer  a merchantable  article;  and  we  need 
not  consider  whether  it  might  not  also  be  sustained  upon  the  ground 
that  the  seller  himself  made  the  sample,  and  must  be  taken  to  have 
warranted  that  it  was  one  which,  so  far  as  his  (the  seller’s)  know- 
ledge went,  the  buj^er  might  safely  act  upon.” 

Leaving  aside  the  question  of  whether  or  not  the  same  result 
might  have  been  arrived  at  on  the  ground  of  fraud,  suggested  by 
Lord  Macnaghten  in  Drummond  v.  Van  Ingen,  12  App.  Cas.  284, 
at  p.  299,  where  he  says,  If  adulteration  be  something  different 
from  fraud,  there  is  no  case  of  adulteration,  as  there  was  in  Mody 
V.  Gregson/'  it  might  be  asked  whether  the  question  of  merchant- 
ableness was  the  real  point  involved.  Suppose  that  the  china  clay 
had  not  rendered  the  goods  actually  unmerchantable,  but  merely 
much  less  valuable  than  goods  of  the  stipulated  weight  without 
the  clay,  could  the  language  of  the  learned  Judge  have  been  ap- 
plied to  that  state  of  facts  with  the  necessary  variation  as  follows  ? 

The  contract,  if  truly  fulfilled,  would  have  given  the  buyer  an 
article  of  the  value  of  the  one  he  contracted  for  instead  of  the 
much  less  valuable  one  that  was  supplied.” 

It  seems  to  me  clear  that  the  language  of  the  judgment  just 
quoted  expressly  limits  any  rule  laid  down  to  the  circumstances  of 
that  case^  and  confirms  ParTclnson  v.  Lee  and  the  first  rule  laid 
down  in  Jones  v.  Just,  founded  on  that  case.  The  special  circum- 
stances relied  on  in  the  judgment  were  that  the  goods  were  sup- 
plied by  the  manufacturer  of  them  and  the  express  stipulation  as 
to  weight. 

Randall  v.  Newson  (1877),  2 Q.B.D.  102,  was  a case  in  which 
a coach-builder  sold  a phaeton  with  shafts  to  the  plaintiff,  who 
asked  the  defendant,  the  builder,  to  supply  him  with  a pole  for  it. 
The  pole  broke  through  a latent  defect  not  known  to  either.  The 
jury  found  that  the  pole  was  not  fit  for  the  purpose,  and  the  coach- 
builder  was  held  liable  for  damages.  At  p.  106,  Brett,  J.A.,  in 
delivering  judgment,  says : The  earliest  case  seems  to  be  Park- 

inson v.  Lee  (2  East  314)  in  1802.  It  is  sufficient  to  say  of  it 
that,  either  it  does  not  determine  the  extent  of  a seller’s  liability 
28 — 56  o.L.R. 
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on  the  contract,  or  it  has  been  overruled.’^  The  case  before  him 
came  squarely  within  the  fourth  rule  of  Jones  v.  Just,  and  was 
entirely  outside  the  principle  of  Parkinson  v.  Lee  and  the  first  rule 
of  Jones  Y.  Just  founded  on  it.  The  passage  quoted  is  therefore 
ohiter  dictum,  and,  as  will  be  seen^  Jones  v.  Just  is  approved  in 
later  cases  without  any  exception  of  the  firsh  rule  founded  on 
Parkinson  v.  Lee. 

In  D^'ummond  v.  Van  Ingen,  in  the  House  of  Lords,  12  App. 
Gas.  284,  already  referred  to,  the  respondents,  who  were  merchants, 
ordered  from  th-e  appellants,  the  manufacturers  of  the  goods, 
worsted  coatings  equal  to  certain  samples.  The  goods  supplied 
were  the  same  as  the  samples,  but  were  unmerchantable  owing  to 
a latent  defect,  caused  by  the  mode  of  manufacture,  that  was 
unknown  to  both  at  the  time  of  sale,  and  which  could  not  be  dis 
covered  by  the  ordinary  examination.  If  the  rule  as  stated  in  the 
head-note  to  Mody  v.  Gregson  was  to  be  taken  as  settling  the  law 
to  be  applied  to  every  case  of  sale  by  sample,  there  was  no  need 
of  argument  or  discussion  here,  because  the  facts  brought  the  case 
within  that  rule  if  taken  without  qualification.  In  the  absence 
of  the  samples,  a warranty  of  merchantable  quality  would  have 
been  implied  beyond  question  on  the  simple  order  for  supply  of 
these  goods  by  description,  and,  according  to  the  unqualified  lan- 
guage of  the  head-note,  *^^the  selling  by  sample  excluded  that  im- 
plied warranty  only  with  respect  to  such  matters  as  could  be 
judged  of  by  the  sample.”  Their  Lordships  did  not  proceed  to  base 
their  judgments  on  this  widel}'  stated  rule  of  the  head-note  to 
Mody  V.  Gregson,  and  I think  they  make  it  evident  that  they 
regarded  the  judgment  in  that  case  as  being  limited,  as  stated  in 
the  judgment  itself,  to  the  circumstances  of  the  case,  as  I have 
pointed  out.  Lord  Selborne  does  not  even  refer  to  Mody  v.  Greg- 
son, but  bases  his  judgment  on  rules  applicable  between  merchants 
and  manufacturers  and  the  previous  dealings  between  the  parties. 
Lord  Herschell  points  out  that  Mody  v.  Gregson  approves  Jones  v. 
Just,  and  proceeds  as  follows  (12  App.  Gas.  at  p.  291)  : — 

And  it  was  further  held  that  the  implied  warranty  that  the 
goods  supplied  are  merchantable  was  not  absolutely  excluded  by 
tho  fad  that  the  goods  were  sold  by  sample,  and  that  the  bulk  pre- 
cisely corresponded  with  it,  but  was  only  excluded  as  regards  those 
matters  which  the  purchaser  might,  by  due  diligence  in  the  use  of 
all  ordinary  and  usual  means,  have  ascertained  from  an  examina- 
tion of  the  sample.  I think  that  the  law  enunciated  in  these  cases 
is  sound  and  not  open  to  doubt.” 

This  is  the  precise  rule  stated  in  the  head-note  of  Mody  v. 
Gregson,  with  the  same  lack  of  any  qualification.  He  subsequently 
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(p.  294)  quotes  and  adopts  the  language  of  Willes,  J.,  in  Mody  v. 
Gi'egson,  that  “ the  object  and  use  of  either  inspection  of  bulk  or 
sample  alike  are  to  give  information/^  so  that  the  same  rule  would 
apply  if  the  inspection  had  been  of  the  bulk  instead  of  the  sample. 
This  was  expressly  stated,  as  I have  already  shewn,  in  the  direc- 
tion of  the  trial  Judge  in  Mody  v.  Gregson;  and,  as  the  direction 
was  approved,  it  is  plain  that  there  was  no  ground  for  limiting  the 
rule  in  the  head-note  to  a sale  by  sample.  The  result  is  that,  if 
there  is  to  be  no  qualification  of  the  rule  as  stated  in  this  head- 
note  and  by  Lord  Herschell,  there  is  an  implied  warranty  of  mer- 
chantableness on  every  sale  of  goods  notwithstanding  opportunity 
of  inspection  of  either  bulk  or  sample  against  any  defect  not  dis- 
coverable by  ordinary  examination,  and  the  rule  of  caveat  emptor 
applies  only  to  patent  defects.  If  it  was  intended  today  down  such 
a wide  rule,  then  Parhinson  v.  Lee  and  the  first  rule  in  Jones  v. 
Just,  founded  on  it,  are  overruled,  but  in  both  cases  these  are 
approved.  Again,  if  his  Lordship  intended  the  rule,  as  he  states 
it,  to  apply  to  all  sales  by  sample,  he  could  have  proceeded  to  give 
judgment  on  the  case  before  him,  using  almost  verbatim  the  lan- 
guage in  which  he  had  just  stated  the  rule  as  follows,  the  goods 
were  sold  by  sample,’'  the  bulk  precisely  corresponded  with  it,” 
the  implied  warranty  that  the  goods  supplied  are  merchantable 
was  only  excluded  as  regards  those  matters  which  the  purchaser 
might  by  due  diligence  in  the  use  of  all  ordinary  and  usual  means 
have  ascertained  from  an  examination  of  the  sample.”  He  could 
have  added,  There  was  here  a latent  defect  not  discoverable  by 
such  examination.”  He  does  not,  however,  rest  his  judgment  on 
this  simple  application  of  the  facts  to  the  unqualified  rule  he  had 
just  stated,  but  proceeds  to  base  it  on  a consideration  of  other 
facts  and  other  rules  of  law.  He  finds,  with  Lord  Selborne,  the 
fact  that  it  was  not  the  first  dealing  between  the  parties  to  be 
important,  and  at  p.  293  says: — 

^Ht  is  true  that  the  purpose  for  which  the  goods  were  required 
was  not  as  in  Jones  v.  Bright,  5 Bing.  533,  stated  in  express  terms, 
but  it  was  indicated  by  the  very  designation  of  the  goods  ‘^coat- 
ings.’ I think  that  on  such  an  order  the  merchant  trusts  to  the 
skill  of  the  manufacturer,  and  is  entitled  to  trust  to  it,  and  that 
there  is  an  implied  warranty  that  the  manufactured  article  shall 
not  by  reason  of  the  mode  of  manufacture  be  unfit  for  use  in  the 
manner  in  which  goods  of  the  same  quality  of  material  and  the 
same  general  character  and  designation,  ordinarily  would  be  used.” 
If  the  wide  rule  as  to  sale  by  sample,  as  stated  by  him  and  in 
the  head-note  of  Mody  v.  Gregson,  was  to  be  applied  without  quali- 
fication to  every -sale  by  sample,  what  difference  could  it  make 
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whether  the  parties  had  previous  dealings  and  whether  the  vendor 
was  a manufacturer  of  the  goods  or  not? 

Lord  Macnaghten  bases  his  judgment  (p.  295)  on  the  broad 
principle  that  a manufacturer  who  agrees  to  supply  goods  to  order, 
knowing  the  purpose  for  which  they  are  required,  thereby  impliedly 
undertakes  to  supply  goods  fit  for  the  purpose  in  view.’^  This  is 
merely  a re-statement  in  broader  terms  of  the  fourth  rule  in  Jones 
V.  Just.  He  proceeds  to  reason  that  a sample  having  a latent  de- 
fect does  not  amount  to  a waiver  of  this  implied  warranty,  but  all 
his  remarks  are  based  on  the  confidence  there  must  be  between 
merchant  and  manufacturer^^  (p.  297),  and  he  adds,  In  matters 
exclusively  within  the  province  of  the  manufacturer  the  merchant 
relies  on  the  manufacturer's  skill.’^  Again  it  may  be  asked  why  all 
this  discussion  about  special  rules  as  to  manufacturers  if  the  rule 
as  to  sale  by  sample  is  applicable  to  all  such  sales,  regardless  of 
whether  they  are  by  manufacturers,  growers,  or  dealers?  The 
explanation  is  that  all  the  Judges  regarded  the  rule  laid  down  in 
Mody  V.  Greg  son  as  not  general  but  limited  to  the  circumstances  of 
that  ease,  as  is  in  fact  stated  both  in  the  direction  of  the  trial  Judge 
there  under  review  and  in  the  part  of  the  judgment  of  Willes,  J., 
quoted  above,  and  all  had  in  view  the  fact  that  they  were  dis- 
cussing sales  by  manufacturers,  as  to  which  special  rules  applied. 

This  is  all  the  more  apparent  from  the  references  to  Jones  v. 
Bright,  5 Bing.  533.  In  that  case  the  plaintiff  went  to  the  de- 
fendants’ warehouse  and  bought  from,  them  copper  sheathing  with 
which  to  sheathe  his  ship,  and  his  shipwright  selected  what  he 
wanted  from  the  sheets  there,  which  were  of  various  thicknesses. 
The  copper,  through  a latent  defect  caused  in  the  process  of  manu- 
facture, unknown  to  both  parties,  proved  unfit  for  the  purpose,  and 
the  manufacturer  was  held  liable.  The  distinction  between  the 
manufacturer  of  an  article  and  the  mere  seller  ” is  insisted  on  by 
all  the  Judges,  and  Burrough,  J.  (p.  548),  says  that  "it  is  of  the 
very  essence  of  the  case.”  It  will  be  noted  also  that  the  examina- 
tion here  was  not  of  a sample  but  of  the  specific  goods. 

Wallis  V.  Russell,  [1902]  2 I.R.  585,  already  referred  to,  raised 
a question  as  to  the  construction  to  be  placed  on  sec.  14  of  the 
Sale  of  Goods  Act,  1893.  The  plaintiff  sent  her  granddaughter, 
Miss  D.,  to  the  shop  of  the  defendant,  a fishmonger,  for  two  crabs. 
Miss  D.  told  the  defendant’s  manager  that  the  plaintiff  wanted  two 
nice  fresh  crabs  for  her  tea,  and  he  selected  two  for  her,  believing 
them  good,  but  they  proved  bad  and  caused  serious  illness  to  the 
plaintiff  and  Miss  D.  It  was  argued  that  sec.  14,  subsec.  1,  of  the 
Act  applies  only  where  an  article  is  capable  of  being  applied  to 
several  purposes  and  the  buyer  states  that  he  wants  it  for  one  of 


LVI.] 


ONTAKIO  LAW  EEPORTS. 


429 


these  purposes,  and  applies  only  to  manufactured  articles,  but  the 
argument  failed.  There  was  a motion  in  the  King^s  Bench  to  set 
aside  the  judgment  for  the  plaintiff,  and  the  judgment  upholding 
the  verdict  was  delivered  by  Palles,  C.B.  From  that  judgment 
there  was  an  appeal,  but  it  was  confirmed.  The  case  is  only  of 
value  here  because  of  the  discussion  in  the  judgments  of  the  law 
as  it  stood  prior  to  the  Act.  Palles,  C.B.,  reviews  the  numerous 
cases.  He  regards  Jones  v.  Just  as  decided  nothing  new,  and  cites 
it  merely  as  containing  a convenient  summary  of  the  law  upon  the 
subject,  and  quotes  the  whole  of  the  first  rule  as  laid  down  in  that 
case.  He  points  out  that  the  rule  of  implied  warranty  of  fitness 
where  goods  are  sold  for  a particular  purpose  is  not  confined  to 
manufactured  articles.  He  arrives  at  the  conclusion  that  the  sec- 
tion makes  express  alterations  of  the  old  law  with  evidence  of 
deliberate  intention.  FitzGibbon,  L.J.,  at  p.  615,  quotes  the  implied 
warranties  set  out  in  clauses  {a),  (5),  and  (c)  of  sec.  15,  dealing 
with  sales  by  sample,  the  latter  of  which  is  ^Hhat  the  goods  shall 
be  free  from  any  defect,  rendering  them  unmerchantable,  which 
would  not  be  apparent  on  reasonable  examination  of  the  sample,’’ 
and  says : This  is  the  law  laid  down  in  Mody  v.  Oregson,  adopted 

and  explained  by  the  House  of  Lords  in  Drummond  v.  Yom  Ingen/' 
These  cases  were  not  analysed  by  the  learned  Judge,  and  the  point 
had  not  been  argued  and  had  nothing  to  do  with  the  case  in  band, 
as  Holmes,  L.J.,  points  out  at  p.  631,  where,  after  stating  that 
secs.  13,  14,  and  15  deal  with  two  kinds  of  contract,  one  called  a 
sale  by  sample  and  the  other  a sale  by  description,  he  adds : As 

the  sale  in  this  case  was  certainly  not  a sale  by  sample,  there  is  no 
need  to  refer  further  to  the  provisions  that  deal  therewith.”  There 
is  much  discussion  in  all  the  judgments  as  to  the  state  of  the  com- 
mon law,  but  Pa/rTcinson  v.  Lee  and  the  first  rule  in  Jones  v.  Just, 
founded  on  it,  are  fully  recognised  as  correctly  stating  the  law  as 
it  was  prior  to  the  Act.  In  Parldnson  v.  Lee  and  the  first  rule  of 
Jones  V.  Just  there  is  the  qualification  *^^  at  least  where  the  seller 
is  neither  the  grower  nor  the  manufacturer.”  This  implies  that  if 
the  seller  had  belonged  to  one  of  these  classes  he  would  have  been 
liable  on  the  facts  found  in  Parkinson  v.  Lee.  These  two  cases  are, 
as  I have  pointed  out,  expressly  approved  in  Mody  v.  Or  eg  son, 
Drummond  v.  Tan  Ingen,  and  Wallis  v.  Russell,  without  any 
qualification,  and  in  the  latter  case  it  is  pointed  out  that  the  Sale 
of  Goods  Act,  1893,  is  founded  on  Jones  v.  J>ust. 

I think,  therefore,  that  these  two  cases  lay  down  the  common 
law  applicable  to  the  present  case,  and  that  there  was  no  implied 
warranty.  I have  endeavoured  to  shew  that  neither  in  Mody  v. 
Gregson  nor  in  Drummond  v.  Van  Ingen  was  the  decision  based 
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on  the  rule  stated  in  the  head-note  of  the  former  case,  and  that  the 
reasoning  to  be  found  in  those  cases  from  which  the  rule  was  de- 
rived is  to  be  confined  to  the  particular  circumstances,  the  chief 
of  which  is  that  the  vendors  were  manufacturers.  If  we  qualify 
the  rule  as  stated  in  the  head-note  of  Mody  v.  Greg  son  by  applying 
it  to  cases  in  which  the  vendors  are  manufacturers,  growers,  pro- 
ducers, or  dealers,  we  have,  I think,  the  common  law  rule  to  be 
deduced  from  all  the  cases  and  really  involved  in  the  exception  to 
the  general  rule  stated  in  ParJcinson  v.  Lee.  These  particular 
classes  are  held  to  give  an  implied  warranty  against  latent  defects, 
notwithstanding  opportunity  of  inspection  of  bulk  or  sample,  be- 
cause the  purchaser  trusts  to  their  information,  skill,  and  judg- 
ment, and  is  entitled  so  to  trust.  By  reason  of  that  trust,  these 
classes  of  vendors  cannot  be  allowed  to  pass  ofi  on  their  purchasers 
goods  that  appear  to  them  to  be  merchantable  but  which  in  fact 
deceive  them  by  reason  of  hidden  defects;  and  caveat  emptor, 
therefore,  in  such  cases,  applies  only  to  patent  defects.  Section  15 
of  the  Sale  of  Goods  Act,  1893,  of  which  ours,  as  to  the  sections 
mentioned,  is  an  exact  copy,  has  no  such  qualification  as  I have 
indicated,  but  I have  already  referred  to  the  judgment  of  Palles, 
C.B.,  to  the  effect  that  the  Act  deliberately  introduced  changes 
from  the  common  law.  Judge  Chalmers — who  drafted  the  Act — in 
his  book  dealing  with  it  (8th  ed.,  p.  457)  says  that  the  language  of 
the  section  probably  narrows  somewhat  the  already  restricted  rule 
of  caveat  emptor.”  As  pointed  out  by  the  learned  trial  Judge,  the 
transactions  here  in  question  was  before  our  Act  came  into  force, 
and  the  common  law  applies. 

The  respondents^  counsel  strenuously  argued  that  the  goods  in 
question  were  ordinarily  used  for  coat-linings,  which  was  in  fact 
the  purpose  for  which  the  respondents  bought  them,  and  there  was 
therefore  an  implied  warranty  of  fitness  for  that  purpose.  As 
pointed  out,  it  is  admitted  that  nothing  was  said  as  to  purpose, 
and  there  is  no  evidence  that  the  appellants  knew  the  purpose,  so 
that  this  argument  meets  with  many  difficulties.  The  fourth  rule 
in  Jones  v.  J ust  applies,  as  there  stated,  to  sales  by  manufacturers 
or  dealers,  so  that  the  buyer  necessarily  trusts  to  the  judgment  or 
skill  of  such  vendor,  but  the  law  is  more  broadly  stated  in  Wallis 
V.  Russell  by  Palles,  C.B.,  at  p.  597,  and  also  in  the  judgment  of 
Fitz Gibbon,  L.J.,  at  p.  612,  where  he  quotes  from  Stephen’s  Com- 
mentaries (1895  ed.),  and  at  p.  613  from  Benjamin  on  Sale.  The 
latter  is:  If  a man  buy  an  article  for  a particular  purpose  made 

known  to  the  seller  at  the  time  of  the  contract,  and  rely  upon  the 
skill  or  judgment  of  the  seller,  there  is  an  implied  warranty.  . . . 
The  warranty  extends  to  latent  defects  unknown  to  and  even  un- 
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discoverable  by  the  vendor/’  This  transaction  is  not  brought 
within  the  rule.  The  respondents  were  themselves  dealers,  and 
the  appellants  were  not,  there  was  no  reliance  on  the  respondents’ 
skill  or  judgment,  and  no  statement  of  the  purpose  for  which  the 
goods  were  being  bought. 

There  was  some  discussion  on  the  argument  as  to  whether  the 
very  superficial  examination  that  Mr.  Brown  says  he  gave  the 
sample  was  sufficient.  It  was  urged  that,  if  he  had  availed  himself 
of  the  opportunity  of  a fuller  examination,  which  he  had,  the  lack 
of  strength  would  have  been  disclosed.  Mr.  Carson,  the  appellants’ 
manager,  testified  that  when  the  goods  arrived  from  England  he 
opened  and  unrolled  two  webs,  and  examined  them  by  all  ordinary 
means,  including  testing  for  strength  by  pulling  with  his  fingers, 
and  found  no  defect,  and  accepted  the  goods.  In  face  of  this  evi- 
dence, the  appellants  cannot  complain  that  the  respondents  did 
not  discover  the  defect  because  of  lack  of  proper  inspection,  and 
the  learned  Judge’s  finding  on  that  point  is  quite  warranted. 

As  previously  stated,  there  was  contradictory  evidence  as  to 
whether  the  sale  was  by  sample  or  after  deliv^y  and  inspection  of 
the  bulk.  The  evidence  for  the  respondents  is  that  of  their  buyer, 
Mr.  Brown,  taken  de  hene  esse,  and  read  without  any  intimation  of 
when  it  was  taken.  The  pleadings  were  closed  in  March,  1922,  and 
the  trial  was  in  December,  1922,  so  that  his  evidence  was  evidently 
taken  upwards  of  two  years  after  the  sale,  which  was  on  the  29th 
April,  1920.  He  was  an  old  man  and  had  retired  from  the 
respondents’  employment,  intending  to  go  to  reside  in  England. 
He  says  that  G-ibson^  the  appellants’  president,  brought  to  him  two 
webs  of  cloth,  and  he  bought  from  Gibson  from  these  samples,  and 
he  asked  if  the  pieces  were  in  good  shape,  that  is,  if  the  paper  wrap- 
pings were  torn  or  dirty.  For  the  appellants,  Gibson  says  that  he 
was  in  the  respondents’  place  of  business  and  was  asked  if  his  com- 
pany had  any  Black  Italian  ” that  they  could  sell,  and  he  said 
he  would  telephone  the  manager,  which  he  did,  and  that  he  had 
nothing  further  to  do  with  the  sale.  Carson,  the  manager,  says 
he  got  Gibson’s  message  and  had  the  shipper  take  two  sample 
pieces,  that  is  full  webs,  from  two  distinct  lots,  and  take  them  to 
Brown.  The  shipper.  Green,  says  that  on  the  28th  April,  1920, 
he  took  these  two  pieces  to  Brown,  and  got  Brown’s  receipt  for 
them  in  a hook  produced  but  not  filed.  Carson  says  that  next  day, 
the  29th  April,  1920,  he  went  to  Brown,  and  states  the  conversa- 
tion as  follows:  ‘'M  asked  Mr.  Brown  if  he  had  looked  at  the  ma- 
terial sent  in,  and  he  said  he  had.  I asked  him  if  he  cared  to  have 
it,  and  he  asked  me  if  they  were  in  good  condition.  I said  they 
were  new  goods  in  from  Fullons  of  Btadford,  and  that  we  could 
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send  them  down  to  him  to  see.  He  told  me  to  send  them  in,  and 
we  sent  them  in  that  same  day.”  He  further  states  that  the  price 
was  ^1.05  per  yard.  The  invoice  was  sent  with  the  goods.  Mr. 
Brown  says  he  opened  one  of  the  pieces  when  the  bulk  came.  His 
memory,  however,  was  evidently  at  fault  about  Gibson  bringing 
the  pieces  and  about  his  buying  from  Gibson;  and,  if'  Carson^s 
statement  as  to  sending  the  balance”  for  Mr.  Brown  to  see  is 
correct,  then  there  was  no  sale  till  Brown  saw  this  balance,”  and 
it  was  a sale  of  specific  goods  after  inspection. 

The  contest  at  the  trial  centred  on  the  question  whether  or  not 
the  goods  were  merchantable,  an  expert  for  the  respondents  testi- 
fying that  they  were  utterly  bad,  and  one  for  the  appellants  that 
they  were  perfectly  good.  The  learned  trial  Judge,  thinking  there 
must  be  some  mistake,  as  both  experts  were  respectable,  adjourned 
the  trial  to  have  an  examination  made  by  another  expert.  This 
expert  filed  a report,  accepted  by  both  sides,  shewing  that  the 
goods  were  bad,  and  on  this  judgment  was  given  without  further 
hearing.  There  was  no  argument,  and  the  learned  Judge  simply 
states  that  the  sale  ^ was  by  description  and  by  sample,  evidently 
accepting  Brownes  statement  that  he  bought  from  the  pieces 
brought  in  by  Gibson ; and,  by  reason  of  the  lapse  of  time  since  the 
trial  and  the  lack  of  any  argument,  Mr.  Brownes  evident  lapse  of 
memory  as  to  important  circumstances,  and  the  evidence  the  other 
way,  were  overlooked.  It  does  not,  of  course,  necessarily  follow 
that,  because  Brown  was  mistaken  about  Gibson  having  brought  the 
pieces  and  his  having  bought  from  Gibson,  he  was  mistaken  about 
having  closed  the  bargain  with  Carson  without  waiting,  as  Carson 
says,  to  look  at  the  condition  of  the  bulk.  If  the  learned  trial 
Judge  had  reached  his  conclusions  on  a consideration  of  the  evi- 
dence on  that  point,  and  the  conduct  of  the  witnesses,  I would 
accept  his  finding  without  question.  It  seems  to  me,  however, 
that,  if  he  had  had  before  his  mind  the  fact  that  there  was  con- 
tradictory evidence  on  this  point,  he  would  have  made  some  refer- 
ence to  it,  and  have  stated  why  he  accepted  one  statement  rather 
than  the  other.  It  is  because  I think  that  matter  was  not  before 
his  mind  and  was  not  considered  that  I venture  to  think,  on  the 
evidence,  that  there  was  a sale  of  specific  goods  after  inspection  by 
Brown,  in  which  case  the  result  would  be  the  same  as  I have  indi- 
cated if  the  sale  was  by  sample. 

The  appeal  should  be  allowed  with  costs  and  the  action  dis- 
missed with  costs. 


Appeal  allowed. 
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[APPELLATE  DIVISION.] 


Re  Hartley  and  City  oe  Toronto. 

Municipul  Corporations — By-law  — District  Building  Restrictions  — 
Consolidated  Municipal  Act,  1922,  sec.  399a. {2)  (a) — Exception  — 
Building  “ Used  ” for  other  Purpose  at  Time  of  Passing  of  By-law 
— Continuance  of  Use — Purchase  of  Property  for  Charitable  Insti- 
tution— Structural  Alterations — Permit — Mandamus — Temporary 
Occupation  of  Part  of  Building  by  Vendor — Bona  Fides. 

The  judgment  of  Middleton,  J.,  55  O.L.R.  275,  was  affirmed  (Ferguson, 
J.A.,  dissenting) ; and  it  was  held,  that  the  lands  and  buildings  con- 
veyed to  H.,  as  trustee  for  a charitable  society,  were  used  for  the 
purposes  of  the  society  before  the  passing  of  the  municipal  by-law 
prohibiting  the  use  of  the  lands  for  any  other  purpose  than  that  of 
a detached  private  residence. 

Board  of  Trustees  of  Roman  Catholic  Separate  Schools  of  Toronto  v. 

City  of  Toronto,  [1924]  S.C.R.  368,  applied  and  followed. 

Where  possession  is  taken  so  far  as  it  can  be  done  and  in  good  faith 
for  the  purpose  for  which  the  building  was  acquired,  that  user  is 
such  as  the  enactment  contemplates  as  saving  the  property  from  the 
restriction  under  the  statute,  and  is  not  affected  by  a mere  temporary 
use  by  the  vendor  of  a part  necessitated  by  or  consequent  upon  the 
effect  of  a change  of  ownership.  The  test  of  the  bona  fides  of  the  user 
must  be  whether  the  acts  done  disclose  a real  intention  to  use  the 
building  for  its  intended  purpose  and  an  actual  user,  so  far  as  that 
purpose  could  be  carried  out  at  the  time. 

Appeal  by  the  Municipal  Corporation  of  the  City  of  Toronto 
from  the  order  and  decision  of  Middleton^  J.,  55  O.LR.  275. 

June  5 and  6,  1924.  The  appeal  was  heard  by  Magee^  Hoi>- 
GiNS,  Ferguson^  and  Orde,  JJ.A. 

C.  M.  Colquhoun,  for  the  appellants,  argued  that  a colour- 
able u^e  could  not  be  made  the  foundation  for  a real  and  sub- 
stantial user;  that  the  use  of  a part  could  not  be  made  the  founda- 
tion for  a right  to  use  the  whole:  Young  v.  Kingston-on-Thames 
Surbiton  New  Malden  and  Coombe  Joint  Burials  Committee, 
[1906]  1 K.B.  338;  Re  Toronto  Roman  Catholic  Separate  School 
Board  and  Price  (1923),  54  O.L.R.  224.  As  the  user  was  only  of 
part  of  the  building,  the  statute  was  not  satisfied. 

J.  T.  Richardson,  for  the  Rev.  F.  H.  Hartley,  the  respondent, 
contended  that  possession  had  been  taken,  so  far  as  it  could  be 
at  the  time,  for  the  purpose  eventually  intended.  That  user  was 
such  as  the  statute  contemplated  as  saving  the  property  from  the 
restriction  under  the  Act.  All  that  could  be  done  to  carry  out  the 
intention  was  being  done  at  the  time  the  by-law  was  passed : 
Wichenden  v.  Webster  (1856),  25  L.J.Q.B.  264;  German  v.  Chap- 
man (1877),  47  L.J.Ch.  250. 

January  12,  1925.  Hodgins,  J.A.: — In  the  judgment  deliv- 
ered by  the  Supreme  Court  of  Canada  Recently  in  Board  of  Trus- 
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App.  Div.  tees  of  Roman  Catholic  Separate  Schools  of  Toronto  v.  City  of 
1925.  Toronto,  [1924]  S.C.R.  368,  the  underlying  principle  appears  in 

the  following  statements  (pp.  373,  374)  . 

Hartley  ^The  statute  on  which  the  by-law  rests  endows  the  councils 

^ToRo^Nm^  municipalities  of  the  designated  classes  with  authority  to  re- 

strict,  in  a material  degree^  the  exercise  by  an  owner  of  land  of 

j his  rights  of  ownership 

“The  right  of  the  owner  of  the  land,  therefore,  to  make  use 
of  it,  subject  to  the  existing  by-laws,  in  the  erection  of  such 
buildings  upon  it  as  he  thinks  proper  to  erect,  is  preserved  invio- 
late down  to  the  point  of  time  when  the  restrictive  by-law  is 
actually  passed,  and  thereafter,  in  the  limited  degree  prescribed, 
in  the  special  cases  mentioned.  That  right  ....  includes 
the  right  to  receive  the  necessary  permit  for  the  erection  of  a 
building  proposed  to  be  erected  in  conformity  with  the  law  in 
force  for  the  time  being  . . . 

“The  protection  of  the  existing  status  is  a substantive  element 
in  the  purpose  of  the  enactment.^^ 

The  application  of  this  reasoning  may  create  difficulties  in 
the  future  for  the  municipality,  and  it  assumes  that  the  citv 
architect  is  bound  and  entitled  to  act  irrespective  of  any  instruc- 
tions to  the  contrary  given  to  him  by  the  city  council.  Into  that 
phase  of  the  question  it  is  not  necessary  to  enter,  as  it  does  not 
arise  in  concrete  form  here.  But  the  broad  principle  that  the 
status  quo  is  protected  may  stand  irrespective  of  that  point,  and 
it  is  our  duty  to  adopt  and  apply  it  in  the  present  case,  notwith- 
standing that  the  user  of  a building  and  not  its  erection  is  in 
question. 

The  property  affected  was  purchased  in  good  faith  and  in  the 
ordinary  course  of  business  by  the  trustees  of  St.  Faith’s  Home, 
the  work  of  which  was  then  being  carried  on  in  a house  in  Beverley 
street.  The  purpose  of  the  purchase  was  to  transfer  the  operation 
of  that  Home  to  new  quarters.  The  transaction  was  entirely  car- 
ried out  and  possession  taken  before  the  by-law  was  passed.  It  is 
suggested  by  counsel  for  the  city  that,  as  the  occupation  and  user 
were  not  of  the  whole  of  the  building  and  were  to  a certain  extent 
temporary,  it  cannot  be  said  that  the  user  contemplated  by  the 
statute  was  completely  established  on  the  day  in  question.  I do 
not  agree  in  this  view.  The  building  was  always  intended  to  be 
remodelled  so  as  more  completely  to  suit  the  intended  purpose. 
Possession  by  the  terms  of  the  contract  was  to  have  been  given  on 
the  31st  May,  1923.  Owing  to  fear  that  some  such  action  as  was 
taken  by  the  city  council  might  transpire,  possession  was  taken 
a few  days  in  advance  of  the  time  when  under  the  terms  of  the 
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contract  it  was  to  have  been  given.  This  was  done,  however,  by 
consent  of  both  parties,  and  a member  of  the  staff  and  some  of 
the  inmates  of  St.  Faith’s  Home  were  actually  moved  up  into  the 
building  with  beds  and  furniture.  They  stayed  there  for  some 
weeks,  during  which  period  the  building  was  used  and  occupied  as 
part  of  the  establishment  to  be  later  transferred  in  its  entirety. 
The  fact  that  the  vendor  was  convenienced  by  allowing  him  to 
remain  a short  time  longer,  to  finish  his  packing  and  move  out, 
a mere  permissive  occupation,  in  no  sense  relevant  to  the  question  of 
user,  and  the  certainty  that  the  building  could  not  be  completely  re- 
modelled in  a day,  do  not  affect  the  question  here.  Where  possession 
is  taken  so  far  as  it  can  be  done  and  in  good  faith  for  the  purpose 
for  which  the  building  was  acquired,  the  law  ought  to  be,  and  I 
think  is,  that  that  user  is  such  as  the  enactment  contemplates 
as  saving  the  property  from  the  restriction  under  the  statute,  and 
is  not  affected  by  mere  temporary  use  of  a part,  necessitated  by 
or  consequent  upon  the  effect  of  a change  of  ownership.  The 
test  of  the  hona  fides  of  the  user  must  be  whether  the  acts  done 
disclose  a real  intention  to  use  the  building  for  its  intended  pur- 
pose and  an  actual  user  so  far  as  that  purpose  could  be  carried 
out  at  the  time.  The  right  to  use  this  building  for  the  work  of 
St.  Faith’s  Home  was  a laAvful  one,  and  was  being  exercised  when 
the  by-law  was  passed,  and  the  case,  to  my  mind,  falls  within  the 
ratio  decidendi  of  the  case  already  adverted  to. 

For  these  reasons  1 would  dismiss  this  appeal. 

Magee^  J.A.,  agreed  with  Hodgins^  J.A. 

Orde,  J.A. : — Though  not  without  some  hesitation,  I am  of 
the  opinion  that  the  judgment  of  my  brother  Middleton  is  right 
and  should  be  affirmed.  The  question  of  good  faith  is  a material 
factor  in  determining  whether  or  not  the  land  and  buildings  were 
used  for  the  purposes  of  the  society  prior  to  the  passage  of  the 
by-law. 

The  Act  ought  not  to  be  so  construed  as  to  deprive  owners  of 
their  existing  rights.  There  was  only  one  use  for  the  property 
within  the  contemplation  and  intention  of  the  society  from  the 
moment  of  its  acquisition.  I do  not  think  that  a merely  tem- 
porary tenancy  or  occupancy  by  the  vendor,  granted  as  a matter 
of  convenience,  should  be  allowed  to  obscure  the  reality  of  the 
immediate  purpose  for  which  the  property  was  acquired  by  the 
society  or  the  reality  of  the  use  to  which  it  was  from  the  outset 
to  be  devoted. 

T think  the  appeal  should  be  dismissed. 
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Ferguson^  J.A.  : — Appeal  by  the  city  corporation  from  an 
order  of  Mr.  Justice  Middleton  directing  the  appellants  and  their 
architect  to  consider  an  application  of  the  respondent  for  a permit 
to  erect  or  remodel  a building  in  Cottingham  street,  in  the  city 
of  Toronto,  for  use  as  a detention  Home  for  girls,  known  as  St. 
Faith^s  Home. 

After  the  respondent  had  purchased  lands  and  building  in 
Cottingham  street  with  the  intention  of  using  them  for  a detention 
Home  for  girls,  the  city  council,  acting  under  the  powers  con- 
ferred by  sec.  399a  of  the  Consolidated  Municipal  Act,  1922, 
passed  a by-law  prohibiting  the  use  of  the  land  or  buildings 
abutting  on  Cottingham  street  for  any  other  purpose  than  that  of 
a detached  private  residence. 

Subsection  2 (a)  of  sec.  399a  of  the  statute,  ch.  72,  12  & 13 
Geo.  V.  (Ont.),  exempts  from  a by-law  passed  under  the  first 
subsection:  (a)  any  land  or  building  which,  on  the  day  the  by- 
law is  passed,  is  erected  or  used  for  any  purpose  prohibited  by 
the  by-law  so  long  as  it  continues  to  be  used  for  that  purpose; 
(h)  any  building  the  plans  for  which  have  been  approved  by  the 
city  architect  prior  to  the  date  of  the  passing  of  the  by-law,  so 
long  as  when  erected  it  is  used  for  the  purpose  for  which  it  was 
erected. 

In  Re  Toronto  Roman  Catholic  Separate  School  Board  and 
Price,  54  0.  L.  R.  224,  this  Court  held  “that  it  is  only  any  land  or 
building  Vhich  on  the  day  the  by-law  is  passed  is  erected  or  used 
for  any  purpose  prohibited  by  the  by-law’  that  comes  within  the 
exception  in  clause  (a)  : it  is  not  property  intended  to  be  used, 
but  property  actually  used,  for  a prohibited  purpose,  that  is  not 
to  be  affected  by  the  by-law:  and  therefore  the  exception  did  not 
apply  to  the  whole  of  the  land,  but  only  to  the  part  actually  in 
use  for  school  purposes  at  the  time  when  the  by-law  was  passed.” 

On  an  appeal  the  judgment  of  this  Court  was  reversed  by  the 
Supreme  Court  of  Canada,  by  a judgment  delivered  on  the  21st 
May,  1924;  but,  as  I read  the  opinion  of  Mr.  Justice  Duff,  with 
whom  Justices  Mignault  and  Maclean  agreed,  the  Supreme  Court 
of  Canada  did  not  differ  from  this  Court’s  view  of  the  meaning 
and  effect  of  partial  user;  they  allowed  the  appeal  on  the  ground 
that  the  Board,  in  the  circumstances  of  that  case,  were  entitled 
to  the  benefit  of  the  second  exception  mentioned  in  subsec.  2 (a) 
as  having  at  the  date  of  the  by-law  a building  for  which  in  the 
opinion  of  the  Court  a permit  must  be  deemed  to  have  been 
granted:  see  [1924]  S.C.R.  368. 

In  the  Separate  School  case  the  Board  had,  prior  to  the  pass- 
ing of  the  by-law,  filed  plans  and  made  application  for  a permit; 
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but  the  city  architect^  acting  on  instructions,  refused  to  consider 
the  plans  or  application,  and  this  was  admittedly  done  so  that  the 
city  council  might  pass  a restricting  by-law. 

Before  the  by-law  was  passed,  the  School  Board  applied  to 
the  Court  for  a mandamus,  and  the  application  was  adjourned 
for  one  week,  during  which  time  the  by-law  was  passed.  See  Re 
Toronto  Roman  Catholic  Separate  School  Board  and  Price  (1921), 
21  O.W.N.  17  and  27. 

In  Cridland  v.  City  of  Toronto  (1920),  48  O.L.R.  266,  it  was 
held  that  the  architect  should  not  delay  the  approval  of  plans  to 
permit  the  passing  of  a restrictive  by-law. 

On  my  reading  of  their  reasons  for  judgment,  the  Supreme 
Court  of  Canada  was  of  opinion  that  the  city  corporation  and  its 
architect  could  not,  by  wrongfully  refusing  or  neglecting  to  per- 
form their  duties,  change  the  status  or  rights  of  the  school  board, 
or  enlarge,  prolong,  or  extend  the  power  conferred  on  the  city 
corporation  by  the  statute  to  change  the  rights  or  status  of  the 
board,  and  consequently  that  the  board^s  status  on  the  day  of 
the  passing  of  the  by-law  must,  as  against  the  city  corporation,  be 
the  same  as  it  would  have  been  had  the  city  corporation  and  its 
architect  performed  the  duties  and  obligations  imposed  upon  them 
by  law. 

In  the  case  at  bar,  plans  were  not  filed  and  applications  for 
a permit  and  a mandamus  were  not  made  prior  to  the  passing 
of  the  by-law,  which  circumstances,  in  my  view,  leave  this  case 
to  be  determined  by  reference  to  the  first  exception  in  subsec.  2 
{a),  which  deals  with  user,  and  by  an  application  to  the  facts  of 
the  law  of  user  as  declared  by  this  Court  in  the  Separate  School 
case. 

That  brings  us  to  a consideration  of  the  nature  and  extent  of 
the  respondent's  use  of  the  land  or  buildings  on  the  day  on  which 
the  by-law  was  passed. 

The  lands  have  a frontage  of  about  75  feet  and  a depth  of 
about  125  feet.  On  this  land  had  been  erected  a duplex  house, 
the  ground  floor  of  which  had,  for  years,  been  occupied  by  the 
owner  as  a private  dwelling,  and  the  other  floor  of  which  had  been 
rented  for  use  and  used  as  a pirvate  dwelling.  By  contract  in 
writing,  dated  the  21st  April,  )Mrs.  Warren,  acting  for  the  Down 
Town  Workers’  Association,  agreed  to  purchase  the  property  from 
Mrs.  Taylor.  At  the  date  of  the  purchase  Mrs.  Taylor  owned  the 
land  and  occupied  the  ground  floor.  The  upper  floor  was  rented, 
but  became  vacant  about  the  time  of  closing. 

In  the  written  agreement  it  is  stipulated:  “Sale  to  be  com- 
pleted April  30th,  and  possession  to*  be  given  one  month  from 
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date  of  closing.’’  The  purchase  was  not  closed  until  the  17th 
May.  I do  not  think  anything  turns  on  whether  Mrs.  Taylor  was, 
under  the  agreement,  bound  to  give  up  possession  one  month 
from  the  date  fixed  for  closing,  or  one  month  from  the  actual 
closing.  The  purchase  was  closed  by  a conveyance  to  Mr.  Hartley, 
as  trustee  for  the  Down  Town  Workers’  Association;  and  Mrs. 
Taylor,  as  was  her  right  under  the  agreement,  retained  possession. 

About  the  date  of  closing,  an  agitation  was  started  to  have  the 
city  council  pass  a by-law  restricting  the  use  of  lands  on  Cotting- 
ham  street,  and  the  Down  Town  Workers’  Association,  through 
Mrs.  Warren,  consulted  their  solicitor  as  to  how  or  in  what  way 
the  association  could  prevent  the  lands  and  buildings  they  had 
purchased  from  being  affected  by  such  a by-law,  if  passed.  Mrs. 
Warren  was  chairman  of  the  committee  of  the  association  that  had 
charge  of  the  purchase;  and,  acting  on  the  instructions  of  the 
solicitor  of  the  association,  she  interviewed  Mrs.  Taylor;  and  Mrs. 
Warren’s  statement  of  the  arrangement  under  which  Mrs.  Taylor 
agreed  to  allow  the  association  to  place  a matron  and  two  inmates 
of  St.  Faith’s  Home  in  the  building,  and  to  use  the  upper  floor 
thereof,  reads : — 

33.  Q.  Did  you  make  any  arrangement  with  Mr.  or  Mrs. 
Taylor,  the  former  owners,  about  going  into  possession  on  that 
occasion?  A.  How  do  you  mean? 

^‘’34.  Q.  Well,  the  Taylors  had  not  moved  out?  A.  No. 

35.  Q.  And  how  did  you  come  to  get  in?  A.  The  Taylors 
had  been  exceedingly  decent  to  us,  the  offer  had  been  pending 
for  some  time,  and  they  were  looking  for  premises  and  found  it 
difficult  to  get  them,  and  they  asked  if  they  might  stay  in  until 
the  end  of  the  month  or  a time  until  they  could  comfortably  move 
out. 

‘‘36.  Q.  And  you  had  agreed  to  it?  A.  Yes,  we  had  agreed. 

37.  Q.  And  that  was  all  before  this  deputation  to  the  coun- 
cil had  come  up?  A.  Yes,  we  thought  they  had  been  decent  to 
us  and  we  must  be  decent  to  them. 

^^38.  Q.  Then  what  further  arrangement  did  you  make  under 
which  you  were  able  to  get  in  on  the  26th  May  ? A.  I don’t  know 
what  you  mean ...... 

39.  Q.  The  Taylors  were  in  and  were  going  to  stay  until 
the  end  of  the  month?  A.  Yes. 

'^40.  Q.  And  you  sent  these  girls  up  on  the  26th?  A.  Yes. 

41.  Q.  What  arrangement  did  you  make  to  get  those  girls 
in  there  while  the  Taylors  were  in  possession?  A.  We  simply  told 
Mrs.  Taylor  that  some  of  the  family  were  coming  in,  and  she  was 
agreeable  to  it. 
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^^42.  Q.  Did  she  object  to  them  coming  in  at  all?  A.  No, 
apparently  she  did  not  at  all. 

“ 43.  Q.  Although  she  was  entitled  to  possession  until  the 
end  of  the  month?  A.  I could  not  say  she  was  entitled  to  it.  We 
were  really  entitled  to  possession,  and  we  were  allowing  her  to 
stay  on  until  it  should  be  convenient  for  her  to  move. 

44.  Q.  Did  you  tell  Mrs.  Taylor  that  you  wanted  to  get 
these  girls  in  to  strengthen  your  position,  A.  I think  it  quite 
likely  I did. 

45.  Q.  It  was  you  that  made  the  arrangement  with  Mrs. 
Taylor,  was  it  not?  A.  It  was  I. 

^^46.  Q.  And  she  did  not  object  to  that?  A.  No. 

^^47.  Q.  She  allowed  the  girls  in?  A.  Yes. 

48.  Q.  Well,  had  it  not  been  for  the  probability  of  the  by-law 
being  passed,  you  would  not  have  used  the  premises  until  some 
time  later,  I suppose  ? A.  Quite  possibly — because  there  were  al- 
terations to  be  made  in  the  house,  but  we  were  anxious  to  get  in 
as  soon  as  we  could,  and  needed  it.^’ 

The  matron  and  inmates  of  the  Home  went  into  use  of  part  of 
the  building  on  the  26th  May,  and  the  by-law  was  passed  a few 
days  thereafter,  but  Mrs.  Taylor  remained  in  the  use  and  occu- 
pation of  that  part  of  the  building  not  occupied  by  the  matron 
and  the  two  girls  until  some  time  after  the  by-law  had  been 
passed,  and  the  question  is : Do  these  acts  constitute  a user  of 

the  land  or  building  for  the  purpose  of  a detention  Home  for 
girls  so  as  to  entitle  the  association  to  continue  to  use  not  merely 
the  parts  of  the  building  they  were  using  on  the  day  the  by-law 
was  passed,  but  so  as  to  entitle  them  to  obtain  from  the  appellants 
a permit  to  erect  or  remodel  the  whole  building,  and  to  use  the 
whole  building  and  the  lands  connected  therewith  for  a detention 
Home  for  girls  ? 

Counsel  for  the  appellants  contended  that  the  intention  and 
effect  of  the  exceptions  in  the  Act  is  to  reserve  to  the  owner  only 
the  use  he  was  making  on  the  day  the  by-law  was  passed,  and  that 
the  Act  should  not  be  interpreted  as  giving  to  the  owner  any 
greater  or  more  extensive  or  substantial  right  to  use  than  the 
owner  proves  he  was  exercising  on  the  day  of  the  passing  of  the 
by-law,  or,  as  he  put  it,  ‘^a  colourable  use  cannot  be  made  the  foun- 
dation for  a real  and  substantial  user  or  the  use  of  a part  the 
foundation  for  a -right  to  use  the  whole. In  support  of  these 
propositions  he  relied  upon  Young  v.  Kingston-on-Thames  Surbiton 
New  Malden  and  Coombe  Joint  Burials  Committee,  ['1906]  1 K.B. 
338,  and  the  decision  of  this  Court  in  the  Segarate  School  case 
(supra).  ‘ 
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The  subsection  of  the  statute  upon  which  the  respondent  bases 
his  claim  to  exemption  from  the  by-law,  takes,  in  the  Act,  the 
form  of  an  exception,  and  it  seems  to  follow  that  the  onus  of  es- 
tablishing that  he  or  his  building  and  lands  are  within  the  excepted 
classes  is  upon  him. 

In  my  opinion,  the  facts  and  circumstances  adduced  in  evi- 
dence do  not  establish  that  on  the  day  the  by-law  was  passed  (the 
31st  May)  the  respondent  had  obtained  possession  of,  and  was 
using,  as  a detention  Home  for  girls,  the  down-stairs  floor  of  the 
building  or  the  lands  connected  with  the  building,  or  that  he 
was  making  a substantial  and  real  use  of  any  part  of  the  building 
for  a detention  Home.  My  conclusion  on  the  evidence  is  that 
Mrs.  Taylor  continued  in  possession  and  use  of  the  more  substan- 
tial part  of  the  building  and  of  the  lands,  and  that  on  the  day  of 
the  passing  of  the  by-law  the  respondent  was  only  in  possession 
of  and  making  a colourable  use  of  the  smaller  part  of  the  build- 
ing, and  consequently  that  the  respondent  has  failed  to  establish 
any  user  of  the  whole  property  or  of  the  whole  building^  or  such 
a user  of  any  part  thereof  as  be  now  desires  to  make  of  the  whole. 

For  these  reasons,  I am  of  opinion  that  th^  respondent  is  not 
entitled  to  a permit  to  erect  a new  building  upon  the  lands,  or  to 
remodel  the  present  building  for  the  purpose  of  using  the  whole 
of  the  new  building  or  the  remodelled  building  and  the  lands 
connected  therewith  as  a detention  Home  for  girls. 

I would  allow  the  appeal. 

Appeal  dismissed  (Ferguson,  J.  A.,  dissenting). 


[APPELLATE  DIVISION.] 

Rice  Lake  Fur  Co.  Ltd.  v.  McAllister. 

Trespass  — Title  to  Land  — Proof  of  — Registered  Title — Evidence — 
Memorials — Recitals — Vendors  and  Purchasers  Act,  secs.  2(c),  3 — 
Evidence  Act,  sec.  54 — “ Action  ” — “ Possession  ” — Sheriff’s  Sale 
under  Execution — Tax  Sale — Presumption  of  Regularity — Assess- 
ment Act,  sec.  78 — Right  of  Public  to  Trap  Muskrats — Prescriptive 
Right — Limitations  Act — Trapper’s  License  from  Provincial  Gov- 
ernment— Private  Property  Covered  by  Navigable  Waters — Injunc- 
tion— Declaration — Jurisdiction  of  County  Courts — Parties — Dam- 
ages for  Trespass — Assignment  of  Claim  for  Damages — Separate 
Claims  by  Separate  Plaintiffs — Joinder  in  one  Action — Variation 
of  Judgment. 

In  an  actioti  for  trespass  to  land  partly  covered  by  the  waters  of  a lake 
and  partly  bordering  on  the  lake,  the  title  of  the  plaintiff  company 
was  disputed  by  the  defendant,  and  the  defendant  claimed  also  to 
have  acquired  by  prescription,  and  as  one  of  the  public  holding  a 
trapper’s  license,  the  right  to  trap  muskrats  on  the  land. 
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Some  documents  put  in  (without  objection)  at  the  trial,  as  secondary 
evidence  of  deeds  not  produced,  were  registered  memorials  of  deeds, 
some  of  which  were  signed  by  the  grantors  and  some  by  the 
grantees: — • 

Held,  having  regard  to  secs.  2(c)  and  3 of  the  Vendors  and  Purchasers 
Act,  R S.O.  1914,  ch.  122,  and  sec.  54  of  the  Evidence  Act,  R.S.O.  1914, 
ch.  76,  that  certain  registered  memorials  signed  by  the  grantors, 
being  20  years  old,  were  admissible  as  primd  facie  evidence  of  the 
deeds- of  which  they  were  memorials;  and  that  certain  other  regis- 
tered memorials,  20  years  old,  signed  by  the  grantees,  were  admissible 
as-  secondary  evidence,  it  appearing  that  there  was  possession  con- 
sistent with  the  registered  title. 

The  word  “ action,”  in  sec.  54  of  the  Evidence  Act,  is  not  limited  to 
actions  between  vendor  and  purchaser. 

What  constitutes  “ possession  ” varies  according  to  circumstances.  The 
possession  contemplated  by  sec.  2(c)  of  the  Vendors  and  Purchasers 
Act  does  not  mean  that  kind  of  possession  without  colour  of  right 
which  may  in  time  ripen  into  an  indefeasible  title  as  against  the 
true  owner,  but  only  such  possession  as  is  “ consistent  with  the  regis- 
tered title.”  The  possession  by  one  H.  and  his  sons,  successors  in 
title,  evidenced  by  their  entering  upon  the  land  and  cutting  and 
removing  therefrom  timber  for  about  50  years,  during  which  time 
the  registered  title  was  in  them,  was  ” possession  ” within  the  mean- 
ing of  the  statute. 

An  instrument  dated  and  registered  in  1922,  purporting  to  be,  a mem- 
orial of  an  indenture  of  release  and  quit-claim  made  by  a sheriff  to 
one  A.,  recited  a writ  of  fie?'i  facias  directed  to  the  sheriff  against 
the  lands  of  F.,  possession  taken  by  the  sheriff  of  certain  lands,  in- 
cluding the  land  in  question  in  this  action,  a sale  by  the  sheriff  to  A., 
etc.: — 

Held,  that  it  should  be  inferred,  after  the  lapse  of  100  years,  no  claim 
appearing  to  have  been  made  by  F.  or  by  any  one  claiming  through 
him,  that  the  recitals  were  correct;  and  the  defendant’s  objection, 
that  there  was  no  evidence  that  the  sheriff  had  an  execution  against 
F.  or  that  he  took  proper  steps  to  entitle  him  to  sell,  failed. 

A memorial  of  a sheriff’s  deed  of  sale  for  taxes  was  registered  in  1857, 
and  was  signed  by  the  sheriff,  who  certified  that  the  land  was  pur- 
chased by  P.  for  a certain  sum  of  money,  being  ” the  taxes  and 
charges”  due  upon  the  same:  — 

Held,  that  the  effect  of  sec.  178  of  the  Assessment  Act,  R.S.O.  1914, 
ch.  195,  is  that,  if  a sale  for  taxes  is  not  called  in  question  within 
two  years  from  the  time  of  sale,  it  cannot  be  questioned  thereafter 
upon  any  ground  except  one,  namely,  that  no  taxes  were  owing;  and, 
upon  the  question  of  fact  whether  taxes  were  owing,  the  circum- 
stances were  such  that  a jury,  or  the  Court,  might  properly  draw  the 
inference  that  the  taxes  were  unpaid;  and  the  objection  that  there 
was  no  evidence  to  shew  that  the  sheriff  had  become  entitled  to  make 
the  conveyance,  which  became  a new  starting  point  of  title,  failed. 

All  the  objections  to  the  plaintiff  company’s  title  failed. 

As  to  the  claim  of  the  defendant,  it  was  held,  that  he  could  not  have 
acquired  by  prescription,  or  as  one  of  the  public  holding  a trapper’s 
license  from  the  Ontario  Government,  the  right  to  trap  muskrats  in 
all  parts  of  the  lake  and  the  navigable  waters  thereof,  including  the 
land  in  question:  rights  claimed  in  gross  are  not  within  the  pre- 
scription provisions  of  the  Limitations  Act. 

Shuttleworth  v.  Le  Fleming  (1865),  19  C.B.N.S.  687,  and  Grand  Hotel 
Co.  v.  Gross  (1879),  44  U.C.R.  153,  followed. 

Where  water  covering  the  land  of  a private  owner  is  navigable,  a 
stranger,  whether  he  has  or  has  not  the  right  of  navigation  in  such 
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water,  is  not  entitled,  under  tlie  guise  of  using  such  water  for  navi- 
gation purposes,  to  hunt,  shoot,  or  fish  within  such  private  property. 
A County  Court  has  jurisdiction  to  grant  an  injunction  and  a declara- 
tory judgment  in  a proper  case. 

Bradley  v.  Barker  (1899),  30  O.R.  443,  449,  approved. 

The  plaintiff  company  claimed  damages  for  trespass  by  the  defendant 
in  April,  1923.  At  that  time  the  company  had  no  interest  in  the 
land,  D.  being  then  the  sole  owner.  After  action  begun,  D.  was 
added  as  a co-plaintiff,  and  at  the  trial  the  plaintiffs  were  adjudged 
to  recover  $5  damages  for  that  trespass:  — 

Held,  that  the  cause  of  action,  if  any,  for  trespass,  was  D.’s  alone,  and 
was  not  assignable  (McGormacTc  v.  Toronto  Railway  Co.  (1907),  13 
O.L.R.  656)  ; the  two  causes  of  action  were  entirely  separate  and 
could  not  be  properly  united  in  one  action;  and,  therefore,  the  judg- 
ment should  be  varied  by  striking  out  the  award  of  $5  damages. 

The  following  statement  is  taken  from  the  judgment  of 
Mulock,  C.  J.  0.: — 

This  is  an  appeal  by  the  defendant  from  the  judgment  of  the 
Judge  of  the  County  Court  of  the  United  Counties  of  Northum- 
berland and  Durham. 

The  plaintiT  company,  claiming  to  own  two  islands  at  the 
mouth  of  the  Otonabee  river,  and  also  lots  16  and  17  in  concession 
A,  all  in  the  township  of  Monaghan,  in  the  county  of  Peterbor- 
ough, complains  that  in  the  month  of  April,  1923,  the  defendant 
trespassed  thereon,  and  there  trapped  muskrats,  and,  though 
notified  to  discontinue  such  trespassing  and  trapping,  continued 
to  do  so,  and  insists  that  he  has  the  right  to  hunt  on  the  said 
lands,  and  declares  his  intention  to  continue  to  do  so.  The  plain- 
tiff company  asks  for  a declaration  that  the  defendant  has  no  such 
right,  and  that  he  be  restrained’ by  injunction  from  such  trapping, 
and  be  ordered  to  pay  damages  caused  by  the  trespassing  in  the 
month  of  April,  1923.  The  defendant  denies  that  he  trespassed 
upon  the  lands  of  the  plaintiff  company,  or  its  predecessors  in 
title,  and  claims  by  prescription,  and  as  one  of  the  public  holding 
a trapper’s  license,  the  right  to  trap  thereon.  The  learned  trial 
Judge  found  in  favour  of  the  plaintiff  company  on  all  the  issues 
raised  by  the  statement  of  defence,  and  this  appeal  is  from  his 
judgment. 

October  13,  1924.  The  appeal  was  heard  by  Mulock,  C.  J.  0., 
Magee,  Hodgins,  Ferguson-,  and  Smith,  JJ.A. 

R.  S.  Robertson,  K.C.,  and  F.  D.  Boggs,  K.C.,  for  the  appel- 
lant, argued  that  the  action  was  beyond  the  jurisdiction  of  the 
County  Court.  The  evidence  shewed  that  the  lands  claimed  by 
the  plaintiff  company  were  valued  at  more  than  $500,  and  the 
right  of  hunting  was  worth  more  than  $500.  Nor  had  the  Judge 
the  power  to  add  Dean  as  a co-plaintiff:  Mayor  etc.  of  London 
V.  Cox  (1867),  L.R.  2 H.L.  239.  Therefore  the  plaintiff  com- 
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pany  was  not  entitled  to  a declaratory  judgment  or  an  injunction: 
Bragg  v.  Oram  (1919),  46  O.L.R.  312.  The  kind  of  declaratory 
judgment  asked  for  here  was  not  equitable  relief.  The  plaintilf 
company  had  no  right  to  claim  damages  for  trespass  in  April, 
1923,  as  they  had  no  interest  in  the  land  at  that  time,  and  Deanes 
right  to  damages,  if  any,  was  not  assignable:  McCormack  v, 
Toronto  Raihuay  Co.  (1907),  13  O.L.R.  656.  The  defendant 
had  acquired  by  long  user  a prescriptive  right  in  gross  to  hunt  and 
trap  muskrats  on  the  lands  in  question.  This  right  was  a profit 
a prendre,  not  an  easement,  and  could  be  held  in  gross : Halsbury^s 
Laws  of  England,  vol.  1,  p.  367,  para.  801;  Be  la  Warr  {Earl)  v. 
Miles  (1881),  17  Ch.  D.  535,  at  pp.  594^  595;  Sutherland  {Duke 
of)  V.  Heathcote,  [1892]  1 Ch.  475,  at  p.  484;  Armour  on  Real 
Property,  2nd  ed.,  p.  47;  Johnson  v.  Barnes  (1873),  L.R.  8 C.P. 
527.  Government  license  to  trap  was  also  claimed.  The  conten- 
tion was  also  advanced  that  the  plaintiff  company’s  title  to  the 
lands  was  not  shewn;  at  all  events,  the  plaintiff  company  had  not 
shewn  that  the  lands  upon  which  the  defendant  hunted  came  within 
the  description  of  the  lands  claimed. 

W.  F.  Kerr,  K.C.,  for  the  plaintiff  company,  respondent,  con- 
tended that  the  County  Court  had  jurisdiction  to  make  a declar- 
atory judgment:  Rex  v.  Cheshire  County  Court  Judge  and  United 
Society  of  Boilermakers,  [1921]  2 K.B.  694;  Bradley  v.  Barter 
(1899),  30  O.R.  443;  Guaranty  Trust  Co.  of  New  York  v.  Hannay 
(&  Co.,  [1915]  2 K.B.  536;  Barwick  v.  South  Eastern  and  Chatham 
Railway  Cos.,  [1921]  1 K.B.  187;  Holmested’s  Judicature  Act, 
4th  ed.,  pp.  37,  38.  The  defendant  could  not  acquire  such  pre- 
scriptive rights  as  claimed,  because  they  w^ere  rights  in  gross^  and 
consequently  barred  by  the  Limitations  Act:  Atell  v.  Village  of 
Woodtridge  and  County  of  York  (1917-20),  39  O.L.R.  382,  45 
O.L.R.  79,  61  Can.  S.C.R.  345 ; Fitzhardinge  (Lord)  v.  Purcell, 
[1908]  2 Ch.  139;  Beatty  v.  Davis  (1891),  20  O.R.  373;  Re  Ottawa 
Gas  Co.  and  City  of  Ottawa  (1920),  48  O.L.R.  130;  Grand  Hotel 
Co.  V.  Cross  (1879),  44  IJ.C.R.  153.  As  to  title,  the  plaintiff  com- 
pany claimed  a complete  chain  of  title. 

Robertson,  in  reply,  referred  to  Parry  v.  Parry  (1920),  48 
O.L.R.  103,  and  Village  of  Kemptville  v.  Kemptville  Milling  Co. 
Ltd.  (1924),  27  O.W.N.  90. 

January  12,  1925.  Mulock,  C.J.O.,  read  the  judgment  of  the 
Court  (after  setting  out  the  facts  as  above)  : — Two  questions  are 
raised  in  the  statement  of  defence,  viz.,  the  plaintiff  company’s 
title  to  the  lands  and  the  defendant’s  ‘claim  to  have  acquired  by 
prescription  tbc  riglit  to  trap  thereon. 
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After  the  argument  of  this  appeal,  the  Court  requested  the 
plaintiff  company's  counsel  to  furnish  a statement  shewing,  by 
reference  to  documents  and  plans,  the  plaintiff  company's  chain 
of  title^  the  statement  to  be  first  submitted  by  the  plaintiff  com- 
pany's counsel  to  the  defendant's  counsel,  who  was  to  point  out 
wherein,  if  at  all,  the  plaintiff  company  fails  to  shew  title.  This 
course  was  carried  out,  and  I now  have  before  me  the  statement 
of  the  plaintiff^s  counsel  and  the  answer  thereto  of  the  defen- 
danPs  counsel. 

The  answer  begins  as  follows : — 

The  defendant’s  objections  to  proof  of  title  are  confined  to 
lot  17,  concession  A,  and  that  part  of  lot  16,  concession  A,  claimed 
by  the  company,  and  are  the  following:  exhibits  29,  30,  32,  33,  34, 
and  35  are  not  original  deeds,  but  are  only  memorials  and  are  not 
evidence.  In  any  event,  exhibits  30  and  34  are  signed  by  the 
grantee.  The  chain  of  title  is,  therefore,  incomplete. 

Further,  with  respect  to  exhibit  35,  it  is  a memorial  of  a deed 
purporting  to  be  made  by  the  sheriff  of  a sale  of  the  lands  under 
an  execution  against  one  Fothergill.  There  is  no  evidence  that 
the  sheriff  had  an  execution  against  Fothergill  or  that  he  took 
proper  steps  to  entitle  him  to  sell. 

Exhibit  31  is  a sheriff's  deed.  There  is  no  evidence  in  re- 
spect to  it  to  shew  that  the  sheriff  had  become  entitled  to  make  the 
conveyance. 

No  attempt  was  made  by  the  plaintiff  to  establish  a title  by 
possession  under  the  Limitations  Act,  and  the  documents  filed 
fail  to  shew  a good  and  proper  title.’^ 

The  defendant’s  objections  to  title  must,  I think,  be  confined 
to  those  specifically  set  forth  in  his  answer,  and  I will  so  deal  with 
them. 

Some  documents  put  in  at  the  trial  as  secondary  evidence  of 
deeds  not  produced  were  registered  memorials  of  deeds,  some  of 
which  were  signed  by  the  grantors  and  some  by  the  grantees.  No 
foundation  had  been  laid  at  the  trial  for  the  admission  of  such  sec- 
ondary evidence.  Nevertheless,  these  memorials  were  put  in  without 
objection,  nor  was  any  objection  to  their  admission  raised  before 
us.  I,  therefore,  think  the  defendant  is  now  limited  to  contesting 
their  sufficiency,  not  their  admissibility,  as  secondary  evidence. 

The  Vendors  and  Purchasers  Act,  R.S.O.  1914,  ch.  122,  enacts 
as  follows: — 

Section  2 (c)  : ^‘A  registered  memorial  twenty  years  old  of  any 
other  instrument,  if  the  memorial  purports  to  be  executed  by  the 
grantor,  or  in  other  cases  if  possession  has  been  consistent  with 
the  registered  title,  shall  be  sufficient  evidence  without  the  pro- 
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diiction  of  the  instrument  to  which  the  memorial  relates,  unless  App.  Div. 

and  except  in  so  far  as  such  memorial  is  proved  to  be  inaccurate;  1025. 

and  the  vendor  shall  not  be  bound  to  produce  the  original  instru-  ^ — i~ke 

ment  unless  it  is  in  his  possession  or  power ; and  the  memorial  C'o^  Ltd. 

shall  be  presumed  to  contain  all  the  material  contents  of  the  in- 

^ 11.  1 ,,  McAllister. 

strument  to  which  it  relates.  - — — 


Section  3 : ‘^In  an  action  it  shall  not  be  necessary  to  produce 
any  evidence  which,  by  section  2,  is  dispensed  with  as  between 
vendor  and  purchaser;  and  the  evidence  therein  declared  to  be 
sufficient  as  between  vendor  and  purchaser  shall  primd  facie  be 
sufficient  for  the  purposes  of  such  action.’^  ' 

Section  54  of  the  Evidence  Act,  E.S.O.  1914,  ch.  76,  enacts  as 
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follows : — 

It  shall  not  be  necessary  in  an  action  to  produce  any  evidence 
whichj  by  section  2 of  The  Vendors  and  Purchasers  Act,  is  dis- 
pensed with  as  between  vendor  and  purchaser^  and  the  evidence 
declared  to  be  sufficient  as  between  vendor  and  purchaser  shall  be 
primd  facie  sufficient  for  the  purposes  of  the  action. 

The  word  action  in  the  Evidence  Act  is  not  limited  to  ac- 
tions between  vendor  and  purchaser.  If  the  provisions  of  sec.  2 
of  the  Vendors  and  Purchasers  Act  were  to  be  limited  to  actions 
between  vendor  and  purchaser,  the  repetition  of  sec.  3 in  the  Evi- 
dence Act  is  meaningless.  I think  sec.  54  of  the  Evidence  Act 
applies  to  actions  generally  and  not  merely  to  actions  between  ven- 
dor and  purchaser. 

To  deal  then  with  the  defendant’s  objections  to  the  title : — 

Exhibits  29,  32,  33,  and  35,  registered  memorials  signed  by 
the  respective  grantors,  are  twenty  years  old,  and,  therefore,  proper- 
ly admissible  as  primd  facie  evidence  of  the  deeds  of  which  they 
respectively  are  memorials.  Exhibits  30  and  34  are  registered 
memorials,  twenty  years  old^  signed  by  the  grantees;  and,  to  be 
admissible  as  secondary  evidence  under  the  provisions  of  the  above 
quoted  sections  of  the  Vendors  and  Purchasers  Act,  it  must  appear 
that  there  was  possession  consistent  with  the  registered  title. 

According  to  the  registered  title  through  which  the  plaintiff 
claims,  it  appears  that  the  Herald  family,  father  and  sons,  had 
owned  the  portion  of  the  said  lots  16  and  17  in  question  in  this 
action  continuously  from  the  13th  January,  1873,  until  the  17th 
April,  1923,  a period  of  over  fifty  years.  The  father,  Daniel  Her- 
ald, acquired  it  by  deed  bearing  date  the  13th  January,  1873, 
registered  on  the  15th  January,  1873,  and  continued  to  own  it 
until  his  death,  which  occurred  in  the  month  of  February,  1890. 
He  died  intestate,  and  Edwin  Harris  was  appointed  administra- 
tor of  his  estate,  and  by  deed  bearing  date  the  20th  June,  1890, 
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App.  Div.  conveyed  the  same  to  Francis  D.  Herald,  William  S.  Herald,  and 
Donald  Herald,  three  sons  of  the  said  Daniel  Herald.  By  deed 
RiotI^ke  April,  1923,  registered  on  the  28th  April,  1923,  the 

Fub  Co.  Ltd.  said  Donald  Herald  conveyed  his  interest  to  his  brothers  Francis 
McAllister  William  S.  Herald,  and  by  deed  dated  the  17th 

’ April,  1923,  registered  on  the  2nd  May,  1923,  Francis  D.  Herald 

and  William  S.  Herald  conveyed  the  same  to  Clarence  Dean,  who, 
by  deed  dated  the  23rd  November,  1923,  registered  on  the  25th 
February,  1924,  conveyed  the  same  to  the  plaintiff  company.  Thus 
the  plaintiff  company  has  an  uninterrupted  registered  title  for 
over  fifty  years'.  William  S.  Herald  swore  that  his  father  was  in 
possession  of  such  lands  until  his  death;  that  he  cut  his  supply  of 
firewood  from  trees  thereon ; and  that  he  and  his  brothers,  after  the 
father’s  death,  had  been  in  possession  and  had  obtained  their  wood 
supply  from  the  lands.  Thus  for  a period  of  about  fifty  years  Daniel 
Herald  and  his  sons,  his  successors  in  title,  were  in  possession,  using 
the  land  as  their  own  and  obtaining  therefrom  throughout  that 
period  their  supplies  of  wood.  The  lands  in  question  border  upon 
Rice  lake,  and  I think  it  may  be  assumed  that  a portion  of  the  prop- 
erty was  always  more  or  less  marshy,  and,  therefore,  unfit  for  culti- 
vation, but  there  was  a considerable  quantity  of  hardwood  and  other 
trees  growing  throughout  various  portions  of  the  property.  Many 
years  ago  the  Government  of  the  day,  from  time  to  time,  erected 
dams,  thereby  penning  back  the  water  of  Rice  lake,  and  submerg- 
ing a portion  of  the  lands  in  question  and  killing  most  of  the 
growing  trees,  which,  however,  remained  serviceable  for  firewood 
and  were  so  used  by  the  Herald  family  as  already  stated.  Not- 
withstanding the  raising  of  the  waters,  it  was  possible  for  the  sons 
to  cut  and  remove  wood  wherever  it  might  be  on  any  portion  of 
the  property,  and  this  they  did.  There  may  have  been  portions  of 
the  marshy  or  drowned  lands  upon  which  there  were  never  trees 
growing,  but  I think  the  actual  possession  by  the  Herald  family 
of  portions  of  the  land  must  be  construed  as  possession  of  the 
whole  thereof.  The  lands  were  not  fenced  or  cultivated,  but  a 
person  may  be  in  possession  of  his  own  land  without  it  being 
either  fenced  or  cultivated.  In  the  early  history  of  this  Province 
it  was  a common  practice  of  settlers  to  acquire  a ^Mvood  lot,”  as 
it  was  called,  which  remained  neither  fenced  nor  cultivated,  but 
from  which  the  owners  obtained  their  yearly  supply  of  firewood, 
entering  by  right  of  ownership. 

What  constitutes  possession  ” varies  according  to  circum- 
stances. 

In  Kirby  v.  Cowderoy,  [1912]  A.G.  599,  Lord  Shaw  of  Dun- 
fermline says  (at  p.  603)  : — - 
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“ On  the  general  subject  of  possession,  the  language  of  Lord 
O’Hagan  in  Lord  Advocate  v.  Lord  Lovat  (1880),  5 App.  Cas.  273, 
288 — language  cited  with  approval  by  Lord  Macnaghten  in  Johnson 
V.  O’Neill,  [1911]  A.C.  583,  appears  to  be  applicable  to  the  present 
case.  Possession  ^ must  be  considered  in  every  case  with  reference 
to  the  peculiar  circumstances  ....  the  character  and  value  of 
the  property,  the  suitable  and  natural  mode  of  using  it,  the  course 
of  conduct  which  the  proprietor  might  reasonably  be  expected  to 
follow  with  a due  regard  to  his  own  interests;  all  these  things, 
greatly  varying  as  they  must  under  various  conditions,  are  to  be 
taken  into  account  in  determining  the  sufficiency  of  a possession.’  ” 

In  Lord  Advocate  v.  Lord  Lovat,  5 App.  Cas.  at  p.  290^  Lord 
O’Hagan  says : — 

The  case  of  Lord  Advocate  v.  Cathcart  (1871),  Court  Sess. 
Cas.,  3rd  series,  vol.  9,  p.  744^  on  which  the  counsel  for  the  Crown 
have  relied,  is,  on  this  point,  adverse  to  their  contention.  We  have 
here  what  was  wanting  there,  the  ^ unum  quid  ’ — the  ^ one  con- 
tinuous and  connected  subject,’  with  reference  to  which  ‘ posses- 
sion of  a' part’  is  possession  of  the  whole.  It  is  said  by  a great 
authority  in  the  law  of  Scotland  (Erskine,  ii.,  6^  18)  that  ‘pos- 
session of  any  part  of  a barony  is  reputed  possession  of  the  whole, 
and  preserves  to  the  baron  his  possession  as  entire  as  if  it  had  been 
total,’  and  this  on  the  ground  that  the  barony  is  ‘unum  quid,  one 
individual  right.’  ” 

The  possession  contemplated  by  the  section  of  the  statute  above 
mentioned  does  not, ' I think,  mean  that  kind  of  possession  by  a 
person  without  colour  of  right  which  might  in  time  ripen  into  an 
indefeasible  title  as  against  the  true  owner,  but  only  such  posses- 
sion as  is  “ consistent  with  the  registered  title.”  The  possession 
by  Daniel  Herald  and  his  sons,  successors  in  title,  evidenced  by 
their  entering  upon  the  lands  and  cutting  and  removing  therefrom 
timber  for  a period  of  about  fifty  years^  during  which  time  the 
registered  title  was  in  them  respectively,  appears  to  me  to  be  pos- 
session within  the  meaning  of  the  statute;  and,  therefore,  the 
memorials  in  question,  signed  by  the  grantees,  were  admissible  as 
evidence  of  the  instruments  to  which  they  respectively  relate. 

Another  objection  is  with  respect  to  an  alleged  conveyance  of 
which  instrument  exhibit  35  is  a memorial.  This  instrument  is 
dated  the  6th  June,  1822,  registered  the  22nd  June,  1822,  and  pur- 
ports to  be  a memorial  of  an  indenture  of  release  and  quit-claim 
made  on  the  6th  June,  1822,  between  John  Spencer,  Sheriff  of  the 
District  of  Newcastle,  and  Shaw  Armour.  It  recites  the  writ  of 
fieri  facias  issued  out  of  the  Court  of  King’s  Bench  directed  to 
the  said  John  Spencer  against  the  lands  of  Charles  Fothergill  for 
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App.  Div.  £604.  05.  96?./that  the  writ  came  into  the  hands  of  the  sheriff  on  the 
1925.  1820,  that  the  sheriff  had  taken  possession  of  certain 


Rice  Lake 


Mulock, 
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lands  of  the  said  Fothergill  (including  those  in  question  in  this 
Fur  Ca  Ltd.  action),  that  he  duly  advertised  the  same  for  sale  by  public  auction 
McAllister  directs,”  and  that  on  the  day  appointed  for  the  sale 

thereof  he  did  sell  the  same  to  the  said  Shaw  Armour,  he  being 
the  highest  bidder  therefor;  and'  it  further  recites  that  the  said 
indenture  of  release  and  quit-claim  witnesseth  that  the  said  John 
Spencer,  as  sheriff  aforesaid,  by  virtue  of  the  said  writ  of  fieri 
facias,  and  also  in  consideration  of  £501,  did  “ remise  release  and 
forever  quit-claim  unto  the  said  Shaw  Armour  and  his  heirs  and 
assigns  forever  all  such  rights  vested  in  the  said  Charles  Fothergill 
or  as  he  the  said  John  Spencer  as  sheriff  by  virtue  of  the  said  writ 
of  fieri  facias  had  or  ought  to  have  had  in  ” (describing  the  lands 
in  question  in  this  action)  “ to  have  and  to  hold  the  said  lands,’* 
etc.,  to  the  said  Shaw  Armour,  his  heirs  and  assigns,  forever. 

The  objection  is,  that  there  is  no  evidence  that  the  sheriff 
had  an  execution  against  one  Fothergill  or  that  he  took  proper 
steps  to  entitle  him  to  sell.”  If  the  recitals  contained  in  the  mem- 
orial above  set  forth  are  true,  the  objection  fails.  It  is  over  one 
hundred  years  since  the  sale  and  the  registration  of  this  memorial, 
during  which  time  the  lands  have  passed  through  the  hands  of 
various  registered  purchasers  for  value^  down  to  the  present  time, 
some  of  whom  for  fifty  years  have  been  in  possession,  as  above  set 
forth,  and  no  claim  appears  to  have  been  made  against  the  legality 
of  the  sale,  either  by  Charles  Fothergill,  whose  interest  was  sold, 
or  any  one  claiming  through  him.  Under  these  circumstances,  I 
think  the  fair  inference  is  that  the  recitals  are  correct,  and,  there- 
fore, the  objection  fails. 

The  next  objection  is  as  follows  : Exhibit  31  is  a sheriff’s 

deed  of  sale  for  taxes.  There  is  no  evidence  in  respect  to  it  to  shew 
that  the  sheriff  had  become  entitled  to  make  the  conveyance.” 

The  memorial  of  this  deed  bears  date  the  18th  May,  1857^  and 
was  registered  on  the  6th  June,  1857,  and  is  signed  by  the  sheriff. 
In  this  memorial  the  sheriff  certifies  that  the  lands  in  question 
were  purchased  by  Thomas  Perrin  for  £10.  Os.  9d.,  being  the 
taxes  and  charges  ” due  upon  the  same.  Section  178  of  the  Assess- 
ment Act,  R.S.O.  1914,  ch.  195,  declares  that  wherever  land  is  sold 
for  taxes  and  a tax  deed  thereof  has  been  executed,  the  sale  and  the 
tax  deed  shall  be  valid  and  binding  to  all  intents  and  purposes, 
except  as  against  the  Crown,  unless  questioned  before  some  Court 
of  competent  jurisdiction  within  two  years  from  the  time  of  sale.” 
The  effect  of  this  section  is  that,  if  a sale  for  taxes  is  not  called 
in  question  within  two  years  from  the  time  of  sale,  it  cannot  be 
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questioned  thereafter  upon  any  ground  except  one,  namely,  that  no 
taxes  were  owing.  This  is  a question  of  fact. 

It  is  about  69  years  since  the  sale  and  deed.  If  valid,  they  be- 
came a new  starting  point  of  title.  Throughout  that  lofig  period 
the  property  has  passed  through  various  hands,  each  purchaser 
depending  for  the  validity  of  his  title  upon  the  validity  of  the  tax 
deed.  For  about  fifty  years  the  owners  for  the  time  being  have 
made  use  of  the  property  in  manner  above  set  forth.  The  state- 
ment in  the  registered  instrument  that  taxes  were  owing  has 
remained  unchallenged.  If  the  taxes  had  been  paid,  it  is  reason- 
able to  assume  that  the  then  owner  obtained  the  official  receipts. 
There  are  circumstances  from  which  a jury  might,  I think,  properly 
draw  the  inference  that  the  taxes  were  unpaid,  and  I draw  that 
inference:  Bullen  v.  Michel  (1816),  4 Dow  ^97,  325. 

Assuming  then,  as  I do,  the  correctness  of  the  statement  that 
taxes  were  owing  for  Avhich  the  lands  in  question  Avere  sold,  the 
sheriff’s  deed  is  now  valid  and  binding,  and  thereby  the  lands  became 
vested  in  Thomas  Perrin  in  fee  simple.  It  follows  from  this  view 
that,  even  if  the  prior  deed  from  John  Spencer  (sheriff)  to  Shaw 
Armour  were  invalid,  the  sale  and  conveyance  for  taxes  to  Thomas 
Perrin  would  be  a bar  to  any  attack  upon  it  by  any  prior  owner.  I, 
therefore,  think  the  objection  now  under  consideration  fails. 

I have  now  dealt  with  all  the  objections  to  the  plaintiff  com- 
pany’s title,  and  find  that  they  all  fail. 

The  next  question  is,  whether  the  defendant  acquired  by  pre- 
scription the  right  to  trap  upon  the  plaintiff  company’s  lands. 

The  defendant  claims  to  have  acquired  by  prescription,  or  as 
one  of  the  public  holding  a trapper’s  license  from  the  Ontario  Gov- 
ernment, the  right  to  trap  muskrats  in  all  parts  of  Rice  lake  and 
the  navigable  waters  thereof,  including  the  plaintiff  company’s 
lands.  Rights  claimed  in  gross  are  not  within  the  prescription 
provisions  of  the  Limitations  Act,  and,  therefore,  the  defendant 
cannot  have  acquired  the  right  by  prescription:  Slmttleivorlh  v. 
Le  Fleming  (1865),  19  C.B.N.S.  687;  Grand  Hotel  Co.  v.  Cross, 
44  D.C.R.  153,  170.  Nor  can  a trapper’s  license  give  him  such  a 
right. 


App.  Div. 
1926. 

Rice  juake 
Fur  Co.  Ltd. 

V. 

McAllister. 

Mulock, 

C.J.O. 


The  defendant  in  his  evidence  seemed  to  claim  that  the  Avaters 
covering  a portion  of  the  plaintiff  company’s  land  Avere  navigable, 
and  that  therefore  he  had  the  right,  from  a boat,  to  carry  on  trap- 
ping operations  there. 


Where,  naturally  or  by  artificial  means,  water  covering  the  land 


of  a private  owner  is  navigable,  a stranger,  whether  he  has  or  has 
not  the  right  of  navigation  in  such  water,  is  not  entitled,  under  the 


guise  of  using  the  Avater  for  navigation  purposes,  to  hunt,  shoot,  or 
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App.  Div.  iish  within  the  precincts  of  such  private  property.  Such  is  the  right 
^925  owner  of  the  land : cujiis  est  solum  ejus  est  usque  ad  ccelum : 

Fitzhardinge  {Lord)  y.  Purcell,  [1908]  2 iCh.  ; Micldethwaite 

FuRCaiS).  y^'i^ceut  (1892),  8 Times  L.R.  685;  Beatty  v.  Davi's>,  20  O.R. 


V. 

McAllister. 


Mulock, 

C.J.O. 


373. 

During  the  argument,  the  defendant's  counsel  contended  that 
the  plaintiJff  company  was  not  entitled  to  an  injunction  or  to  a 
declaratory  judgment.  This  question  was  raised  in  Bradley  v.  Bar- 
ber, 30  O.R.  443^  and,  at  p.  449,  MacMahon,  J.,  giving  judgment, 
says 


There  can,  I conceive,  be  no  doubt  that  where  a cause  is  within 
the  jurisdiction  of  the  County  Court  an  injunction  will,  in  a pro- 
per case,  be  granted  to  restrain  an  apprehended  wrong,  and  also 
to  make  a declaration  of  right  as  part  of  the  relief  sought;  or  to 
make  a declaration  of  right  in  a case  where  no  substantive  relief 
is  sought.  For  by  section  28  of  the  County  Courts  Act,  that  Court 
has  legal  and  equitable  jurisdiction  to  grant  relief  as  regards  all 
causes  of  action  within  its  jurisdiction  in  as  full  and  ample  a man- 
ner as  might  be  done  in  a like  case  in  the  High  Court.” 

In  the  statement  of  claim,  the  plaintiff  company  claimed  dam- 
ages because  of  trespass  by  the  defendant  in  April,  1923.  At  that 
time  the  company  had  no  interest  in  the  land.  Dean  being  then 
the  sole  owner,  and  the  cause  of  action,  if  any,  for  trespass  was 
Dean’s.  Such  a cause  of  action  is  not  assignable — McCormacJc  v. 
Toronto  Railway  Co.,  13  O.L.R.  656 — and  therefore  the  plaintiff 
company  is  not  entitled  to  maintain  an  action  in  respect  thereof. 

After  action  begun,  Dean  was  added  as  a co-plaintiff,  and  judg- 
ment was  awarded  to  all  of  the  plaintiffs  for  $5  damages  because  of 
such  trespass.  The  plaintiff  company  has  no  interest  in  Dean’s 
cause  of  action,  nor  has  Dean  in  the  company’s.  The  two  causes 
of  action  are  entirely  separate  and  cannot  be  properly  united  in 
the  one  action.  It  follows  that  the  grafting  of  Dean’s  claim  upon 
that  of  the  plaintiff  company,  after  action  begun,  cannot  bear  fruit. 
I,  therefore,  think  that  the  learned  trial  Judge  erred  in  awarding 
damages  in  respect  of  Dean’s  claim,  and  that  the  judgment  should 
be  varied  accordingl}'',  and,  subject  to  such  variation,  this  appeal 
should  be  dismissed  with  costs.  On  taxation,  the  costs  of  adding 
Dean  should  not  be  allowed  the  plaintiff  company. 


Judgment  below  varied. 
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[APPELLATE  DIVISION.] 

CoKEES  V.  City  of  Belleville. 

Highway — 'Nonrepair — Snoio  and  Ice  on  Sidewalk — Dangerous  Con- 
dition— Injury  to  Ped^estrian — Liability  of  City  Corporation — By- 
law— Removal  of  Snoiv  and  Ice  by  Householders — Duty  to  Spread 
Ashes  or  Sand  — Evidence  — Onus  — Expense  to  Municipality  — 
“ Gross  Negligence  ” — Consolidated  Municipal  Act,  1922,  secs.  1^60 
^S),S99{61),{62),500. 

In  February,  1923,  the  plaintiff  slipped  and  fell  when  walking  upon  a 
granolithic  sidewalk  in  the  city  of  B.,  and  was  injured.  For  five  or 
six  days  before  this  occurrence,  the  sidewalk  at  the  point  where  she 
fell  was'  covered  with  glare  ice  and  was  consequently  in  a slippery 
and  dangerous  condition.  The  plaintiff’s  injury  was  found  to  be 
attributable  to  that  dangerous  condition,  and  not  to  any  lack  of  care 
on  her  part.  The  city  authorities  had  knowledge  of  the  dangerous 
condition  for  five  or  six  days  before  the  accident  and  made  no  attempt 
to  remove  the  danger. 

A by-law  passed  in  1903  by  the  city  council,  under  the  powers  conferred 
by  sec.  559  of  the  Consolidated  Municipal  Act,  1903  (see  now  sec.  399, 
subsec.  61,  and  sec.  500  of  the  Consolidated  Municipal  Act,  1922), 
required  the  owners  of  premises  to  remove  the  snow  and  ice  from 
the  streets  adjoining  their  premises;  it  also  provided  that,  when 
removal  would  injure  the  sidewalks,  ashes,  etc.,  should  be  strewn; 
and,  further,  that  in  the  case  of  persons  who  for  24  hours  neglect  to 
clean  the  sidewalks,  the  ice  and  snow  may  be  removed  by  the  cor- 
poration— but  no  such  provision  was  made  in  regard  to  default  to 
strew  ashes,  etc.  At  the  place  where  the  plaintiff  slipped,  no  ashes, 
etc.,  had  been  strewn:  — 

Held,  that  the  defendants  (the  city  corporation)  were  guilty  of  gross 
negligence  within  the  meaning  of  sec.  460(3)  of  the  Consolidated 
Municipal  Act,  1922,  and  were  liable  to  the  plaintiff  in  damages. 

The  expense  to  the  municipality  was  not  a factor  or  circumstance  that 
should  be  considered  in  arriving  at  a conclusion  as  to  whether  the 
defendants  should  or  should  not  have  made  some  effort  to  remove 
the  dangerous  condition  of  which  they  had  notice  and  knowledge. 

If  the  dangerous  condition  was  general  throughout  the  city,  that  did 
not  excuse  the  defendants. 

The  question  whether,  if  the  defendants  had  undertaken  the  work 
necessary  to  remedy  the  general  condition,  they  would,  in  the  five  or 
six  days  at  their  disposal,  have  reached  the  point  where  the  plaintiff 
fell,  should  not  be  determined  by  reference  to  common  knowledge 
or  personal  experience,  but  on  evidence  adduced  in  Court  judicially 
considered.  The  obligation  to  adduce  this  evidence  was  upon  the 
defendants,  and  they  made  no  attempt  to  adduce  it — indeed  they 
called  no  witnesses. 

Per  Hodgins,  J.A.: — The  power  to  compel  the  adjoining  occupants  to 
do  the  work  which  would  otherwise  be  done  by  employees  of  the 
corporation  does  not  absolve  the  corporation  from  liability.  The 
evidence  for  the  plaintiff  in  no  way  established  a condition  else- 
where in  the  city  similar  to  that  which  caused  the  plaintiff’s  injury. 
The  statute  does,  not  enable  the  municipality  to  throw  on  the  occu- 
pants the  duty  of  spreading  ashes  or  sand,  and  the  part  of  the  by-law 
which  purports  to  do  so  is  unwarranted  by  the  statute.  The  munic- 
ipal authorities  must  do  that  themselves — they  did  so  elsewhere  in 
the  city  and  close  to  this  spot,  leaving  it  unprotected. 

Judgment  of  Oude,  J.A.,  reversed. 


1924. 
March  25. 

1925. 
Jan.  12. 
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1024.  Actioin^  for  damages  for  personal  injury  sustained  by  the 

Cokers  plaintiff  by  reason,  as  she  alleged,  of  the  “ gross  negligence  ” of  the 

V.  defendants:  Oonsolidated  Municipal  Act,  1922,  12  & 13  Geo.  V. 

sec.  460  (3). 

March  12  and  13,  1924.  The  action  was  tried  by  Oede^  J.A., 
without  a jury,  at  Belleville. 

IT.  N.  Ponton,  K.C.,  and  R.  D.  Ponton,  for  The  plaintiff. 

R.  H.  Greer,  K.C.  and  R.  Carman,  for  the  defendants. 


March  25.  Okde,  J.A.  : — This  action  is  brought  to  recover 
damages  sustained  by  the  plaintiff  as  the  result  of  a fall  upon  a 
sidewalk  in  the  city  of  Belleville,  caused  by  the  alleged  gross  neg- 
ligence of  the  defendants  “in  permitting  the  sidewalk  to  become 
dangerous  and  unsafe  for  pedestrians  by  the  accumulation  of  ice 
and  snow  thereon,  and  in  not  warning  and  protecting  pedestrians 
from  falling  thereon.” 

The  defendants  deny  gross  negligence,  and  also  plead  their 
by-laws  for  the  removal  of  ice  and  snow,  and  contributory  neg- 
ligence on  the  part  of  the  plaintiff. 

The  plaintiff  is  a married  woman,  50  years  of  age  at  the  time 
of  the  accident,  active  and  alert,  and  suffering  from  no  disability 
which  in  any  way  diminished  her  ability  to  negotiate  an  icy  side- 
walk. On  the  evening  of  the  16th  February,  1923,  she  and  a 
niece,  who  lived  in  the  plaintiff^  home,  attended  the  theatre. 
Between  11  and  11.30  p.m.,  while  walking  westerly  along  the 
northerly  side  of  Catherine  street,  on  their  way  homewards,  and 
at  a point  between  Octavia  street  and  Dunbar  street,  the  plaintiff 
slipped  and  fell,  breaking  one  of  the  bones  in  the  right  wrist. 

As  Catherine  street  approaches  Octavia  street,  it  becomes  a 
steep  hill,  but  from  Octavia  street  westerly  the  street  becomes 
level  again,  and  here  the  accident  happened. 

There  had  been,  for  five  or . six  days  before  the  accident,  a 
period  of  very  cold  weather,  during  which  the  maximum  temper- 
ature at  any  time  did  not  go  above  32°  Fahr.  During  the  24  hours 
ending  at  8 a.m.  of  the  16th  February,  the  thermometer  dropped 
to  11  below*  zero,  and  during  the  following  24  hours  to  12  below. 
All  the  witnesses  described  the  weather  as  having  been  exception- 
ally cold.  In  consequence  of  this  period  of  steady  cold,  and  also 
because  of  some  conditions  of  warmth  immediately  preceding  the 
cold  snap,  or  of  some  slight  thawing  caused  by  the  sun’s  rays  during 
this  period,  the  streets  of  Belleville  for  a period  of  from  four  to 
six  days  before  the  accident  were  in  an  exceptionally  slippery  state. 
All  the  witnesses  are  agreed  that  throughout  the  city  the  sidewalks 
were  “glare  ice.” 
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Under  the  municipal  by-law  to  which  reference  will  be  made 
later,  the  obligation  to  clear  the  sidewalks  of  ice  and  snow  is  im- 
posed upon  the  householder.  In  some  cases  this  obligation  is  per- 
formed by  removing  all  the  snow  down  to  the  granolithic  pave- 
ment, while  in  others  a layer  of  packed  snow  is  allowed  to  remain. 
The  evidence  indicated  that  in  places  where  some  snow  had  been 
left,  the  icy  condition  was  not  quite  so  accentuated,  but  the  dif- 
ference appears  to  have  been  very  slight,  and  the  fact  is  clearly 
established  that  throughout  the  city  (doubtless  with  some  excep- 
tions) the  sidewalks  were  in  an  unusually  icy  and  slippery  con- 
dition. No  attempt  was  made  by  the  defendants  to  shew  that  the 
city  officials  were  not  as  fully  aware  of  the  state  of  the  sidewalks 
as  the  other  members  of  the  community,  and  it  may  be  assumed 
that  they  had  full  knowledge  of  it.  On  the  other  hand,  it  is  not 
suggested  that  the  condition  of  the  sidewalk  along  the  north  side 
of  Catherine  street  between  Octavia  and  Dunbar  streets  was  at  all 
different  from  or  more  dangerous  than  the  other  sidewalks  through- 
out the  city,  or  that  there  was  any  duty  upon  the  municipality  to 
take  any  greater  steps  to  protect  pedestrians  at  that  point,  than 
elsewhere.  The  duty,  if  any  duty  existed  at  all,  by  reason  of  the 
weather  conditions,  of  necessity  applied  to  all  the  sidewalks  in  the 
city,  and  not  to  any  particular  portion  of  them. 

By  by-law  No.  1126,  passed  on  the  14th  December,  1903,  un- 
der the  powers  conferred  by  sec.  559  of  the  Consolidated  Municipal 
Act  of  1903,  the  owners  of  premises  in  Belleville  are  required  to 
remove  all  snow  and  ice  from  the  sidewalks  adjoining  their  prem- 
ises, and  in  cases  where  the  ice  or  snow  is  so  frozen  that  it  cannot 
be  removed  without  injury  to  the  sidewalk  or  pavement,  then  they 
are  required  to  strew  sand  or  ashes  upon  the  sidewalk.  The  evi- 
dence would  indicate  that  the  latter  requirement  of  this  by-law 
was  not  very  generally  fulfilled  during  the  cold  snap  in  question 
here. 

No  attempt  was  made  by  the  city  officials  to  sand  or  harrow 
the  sidewalks  throughout  the  city,  but  apparently  some  obligation 
or  duty  was  recognised  with  regard  to  places  which  might  be  con- 
sidered more  than  ordinarily  dangerous,  for  the  steep  hill  on 
Catherine  street  leading  up  to  Octavia  street  had  been  sanded  by 
the  city  prior  to  the  accident.  The  plaintiff  said  it  was  the  cus- 
tom in  Belleville  'to  sand  the  hills.  A shopkeeper  upon  the  north- 
western  corner  of  Catherine  and  Octavia  streets  had  also  strewn 
ashes  for  a few  feet  in  front  of  his  sliop,  but  from  there  westerly 
the  sidewalk  in  that  block  had  not  been  sanded  or  strewn  with 
ashes  or  harrowed.  ‘ 

The  plaintiff  was  fully  aware  of  the  slippery  state  of  the  side- 
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walk.  She  had  gone  down  town  three  days  before,  and  had  found 
the  sidewalks  about  the  same  as  on  the  night  of  the  accident.  She 
had  worn  rubbers  all  winter,  and  on  the  night  of  the  accident  was 
wearing  a pair  bought  a week  or  ten  days  previously.  She  admits 
that  she  was  quite  aware  of  the  danger  of  slipping,  and  says  that 
she  and  her  niece  were  going  as  carefully  as  they  could.  There 
was  no  reason  why  she  should  have  slipped  at  the  point  where  she 
did  rather  than  at  any  other.  As  she  put  it,  she  ^^simply  slipped 
and  fell.” 

Are  the  circumstances  such  as  to  fasten  upon  the  defendants 
the  gross  negligence  without  which,  by  reason  of  the  provisions 
of  subsec.  3 of  sec.  460  of  the  Consolidated  Municipal  Act,  1922, 
12  & 13  Geo.  V.  ch.  72,  they  cannot  be  liable? 

Now  the  burden  of  establishing  that  the  circumstances  were 
such  as  to  require  the  defendants  to  protect  pedestrians  from  the 
danger  of  falling  upon  the  icy  pavements,  by  sanding  or  harrow- 
ing the  ice,  and  that  the  failure  to  perform  their  duty  in  that 
regard,  if  any  such  duty  really  devolved  upon  them,  amounted 
to  gross  negligence,  rests  upon  the  plaintiff. 

I cannot  see  how  cases  like  City  of  Vancouver  v.  Cummings 
(1912),  46  Can.  S.C.R.  457,  Jamieson  v.  City  of  Edmonton  (1916), 
54  Can.  S.C.R.  443,  and  Sandlos  v.  Township  of  Brant  (1921)^  49 
O.L.R.  142,  can  apply  when  subsec.  3 of  sec.  460  comes  into  play. 

No  evidence  was  adduced  as  to  the  population  of  Belleville,  or 
as  to  the  number  of  people  usually  using  the  northern  part  of 
Catherine  street  where  the  accident  happened,  or  as  to  the  total 
mileage  of  the  city’s  sidewalks  (it  was  stated  in  argument  to  be 
35  miles)  or  as  to  the  financial  ability  of  the  defendants  to  carry 
out,  under  the  weather  conditions  then  prevailing,  any  compre- 
hensive system  of  sanding  or  harrowing  all  the  city  sidewalks, 
or  as  to  any  previous  practice  in  that  respect,  beyond  the  fact  that 
the  steep  hill  on  Catherine  street  had  been  sanded  and  that  it 
was  customary  to  sand  the  hills.  I am  asked  to  find  that  the  de- 
fendants were  guilty  of  gross  negligence  merely  because  of  the 
knowledge  which  they  must  have  had  for  a few  days  prior  to  the 
accident  of  the  fact,  not  that  this  particular  spot  was  more  dan- 
gerous than  others,  but  that  all  the  sidewalks  in  the  city  were  in 
a dangerous  condition. 

I think  it  may  be  open  to  question  whether,  even  before  1894, 
when  the  provision  as  to  gross  negligence  was  first  introduced  into 
the  Municipal  Act,  the  mere  failure  for  several  days  to  sand  or 
harrow  the  whole  of  the  municipality’s  sidewalk  system  of  several 
miles  in  extent  would  necessarily  have  been  sufficient  to  constitute 
negligence. 
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Cases,  either  before  or  since  1894,  where  the  dangerous  state 
of  the  sidewalk  where  the  accident  happened  had  been  either 
wholly  or  partly  due  to  something  which  distinguished  the  par- 
ticular spot  from  the  condition  of  the  sidewalks  in  general,  afford 
little  assistance.  In  Town  of  Cornwall  v.  Derochie  (1895),  24 
Can.  S.C.E.  301,  there  was  a defective  condition  of  the  sidewalk 
at  the  particular  spot,  which  had  allowed  the  water  to  accumu- 
late and  freeze.  In  City  of  Kingston  v.  Drennan  (1897),  27  Can. 
S.C.E.  46,  the  accident  had  occurred  upon  a declivity  at  a street 
crossing  formed  by  the  removal  of  snow  from  the  sidewalks  while 
the  snow  had  been  allowed  to  remain  upon  the  crossing.  In  I nee 
V.  City  of  Toronto  (1900),  27  A.E.  410  (where  presumably  if  the 
civic  authorities  had  had  notice  the  municipality  might  have  been 
held  liable),  there  was  a slope  at  the  crossing  where  the  accident 
occurred  which  by  the  formation  of  ice  upon  it  had  become  es- 
pecially dangerous.  In  the  other  cases  cited  by  counsel  for,  the 
plaintiff,  Edwards  v.  Town  of  North  Bay  (1915),  8 O.W.N. 
119,  Merritt  v.  City  of  Ottawa  (1908),  12  O.W.E.  561,  and  Lud- 
gate  v.  City  of  Ottawa  (1906),  8 O.W.E.  257,  865,  there  was  the 
same  element  of  some  peculiar  danger  at  the  spot  in  question 
which  called  for  particular  .attention  by  the  civic  officials.  In 
Killeleagh  v.  City  of  Brantford  (1916),  38  O.L.E.  35,  upon  which 
the  plaintiff^s  counsel  laid  great  stress,  the  judgment  against  the 
city  corporation  was  based  upon  the  fact  that  the  sidewalk  at  the 
spot  where  the  accident  happened  had  been  out  of  repair  for  a 
long  time,  and  was  in  a condition  tending  to  the  formation  of  ice 
in  cold  weather.  The  effort  of  the  defendants  to  escape  from 
their  liability  by  relying  upon  a general  condition  of  danger 
throughout  the  cit}^,  due  to  natural  causes,  did  not  succeed,  the 
Appellate  Division  holding  that  they  could  not  thereby  be  relieved 
from  responsibility  for  an  injury  caused  by  their  neglect  of  duty 
to  keep  the  particular  spot  in  question  in  repair.  It  is  to  be  in- 
ferred from  that  judgment  that,  had  the  plaintiff  slipped  upon  a 
part  of  the  sidewalk  which  was  in  repair,  the  municipality  would 
not  have  been  liable ; at  all  events  not  without  some  other  evidence 
to  prove  gross  negligence. 

The  judgments  in  German  v.  City  of  Ottawa  (1917),  39  O.L.E. 
176,  56  Can.  S.C.E.  80,  where  the  municipality  succeeded,  xiontain 
expressions  from  which  it  may  be  argued  that  where  there  is  a 
universal  condition  of  danger  throughout  the  municipality  full 
knowledge  of  the  clanger  may  be  sufficient  to  impute  gross  neg- 
ligence to  the  civic  authorities,  if  after  some  days  they  fail  to 
take  steps  to  diminish  the  danger.  The  present  Chief  Justice  of 
the  Common  Pleas,  in  the  course  of  his  judgment  in  the  Appel- 
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late  Division  (39  O.L.R.  at  p.  181),  says:  If -the  same  condition 

of  the  sidewalk,  or  a like  condition,  as  that  which  existed  when 
the  respondent  fell  npon  it,  had  continued  for  a considerable 
number  of  days,  negligence,  and  even  gross  negligence,  would  have 
been  proved^  if  that  condition  could  practicably  have  been  prevent- 
ed.’^ And  the  same  may  be  gathered  from  the  judgment  of 
Anglin,  J.,  in  the  Supreme  Court  of  Canada  (56  Can.  S.C.R.  at 
pp.  89  and  90).  It  must  not  be  overlooked  that  in  cases  against 
the  Corporation  of  the  City  of  Ottawa  the  fact  that  the  corpora- 
tion has  in  operation  a very  efficient  system  for  the  prompt  re- 
moval of  snow  from  the  sidewalks  has  been  a factor  in  the  de- 
cisions, of  the  Courts.  Belleville  has  no  such  system;  and,  while  it 
may  be  that  a municipal  corporation  cannot  wholly  relieve  itself 
of  whatever  obligation  is  imposed  upon  it  to  keep  its  sidewalks- 
in  a safe  condition  for  pedestrians,  by  passing  a by-law  requiring 
householders  to  clear  the  snow  and  ice  from  the  sidewalks  or  to 
strew  them  with  sand  or  ashes,  I do  not  think  it  would  be  proper 
to  assume  that  the  same  degree  of  prompt  action  under  unusual 
circumstances  is  to  be  required  of  the  defendants  here,  as  might 
perhaps  be  looked  for  in  the  city  of  Ottawa.  Subsection  3 of  sec. 
460  was  intended  to  afford  some  greater  protection  to  munici- 
palities against  liability  for  'injuries  caused  by  the  rigours  of  our 
winter  climate,  than  had  theretofore  existed.  Even  assuming 
that  without  the  statute  the  defendants  could  be  deemed  to  have 
been  negligent  merely  because  they  took  no  steps  during  the  period 
of  four  or  five  days  to  sand  or  harrow  all  the  sidewalks  of  Belle- 
ville, I cannot  without  further  evidence  of  the  nature  already  in- 
dicated find  that  they  were  guilty  of  gross  negligence. 

The  action  will  be  dismissed  with  costs. 

The  plaintiff  appealed  from  the  judgment  of  Oede,  J.A. 

November  11,  1924.  The  appeal  was  heard  by  Mulock, 
C.J.O.,  Magee,  Hodgins,  and  Fekguson,  JJ.A. 

R.  D.  Ponton,  for  the  appellant^  argued  that  the  defendants 
had  failed  in  their  duty  in  not  enforcing  their  by-law  to  compel 
the  citizens  to  keep  the  sidewalks  in  a safe  condition  for  pedes- 
trains.  They  had  the  means  at  their  disposal,  but  did  not  use 
them,  and  consequently  were  guilty  of  the  gross  negligence  con- 
templated by  the  statute:  McKinnon  v.  County  of  Wellington 
(1916),  9 O.W.N.  486;  Edwards  v.  Town  of  North  Bay,  8 O.W. 
N.  119;  Killeleagh  v.  City  of  Brantford,  38  O.L.R.  35;  German 
V.  City  of  Ottawa,  39  O.L.R.  176;  City  of  Kingston  v.  Drennan, 
27  Can.  S.C.R.  46;  Meredith  & Wilkinson’s  Municipal  Manual,  p. 
625,  and  cases  there  referred  to. 
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J.  R.  Cartwright , for  the  defendants,  respondents,  relied  upon 
the  reasons  of  the  trial  Judge,  and  contended  that  gross  negli- 
gence had  not  been  shewn. 


January  12,  1925.  Febguson^  J.A.  : — Appeal  of  the  plain- 
tiff from  a judgment  of  Orde,  J.A.,  dismissing  an  action  brought 
to  recover  damages  sustained  by  the  plaintiff  as  the  result  of  a 
fall  on  a sidewalk  in  the  city  of  Belleville. 

The  facts  are  not  in  dispute  and  are  fully  found  and  accurate- 
ly stated  by  the  learned  trial  Judge.  They  establish  that  for  five 
or  six  days  prior  to  the  accident  the  granolithic  sidewalk  at  the 
point  where  the  plaintiff  fell  was  covered  with  glare  ice  and 
consequently  in  a slippery  and  dangerous  condition;  that  the  ac- 
cident to  the  plaintiff  is  attributable  to  such  dangerous  condition 
and  not  to  any  lack  of  care  on  the  part  of  the  plaintiff;  that  the 
defendants  had  knowledge  of  the  dangerous  condition  for  five  or 
six  days  prior  to  the  accident  and  made  no  attempt  to  remove 
the  danger. 

The  learned  trial  Judge  was  of  opinion  that  these  facts  did 
not  establish  gross  negligence  within  the  meaning  of  sec.  460  of 
the  Consolidated  Municipal  Act,  12  & 13  Geo.  V.  ch.  72,  as  I 
read  his  opinion,  for  the  following  reasons  :~ 

1.  The  condition  existing  at  the  point  where  the  accident 
happened  extended  throughout  the  city. 

2.  The  plaintiff  failed  to  establish  that  the  general  condition 
of  danger  could  have  been  obviated  or  relieved  at  an  expense 
reasonably  proportionate  to  the  risk  and  to  the  city’s  financial 
resources. 

3.  Applying  common  knowledge  or  knowledge  gained  by  ex- 
perience as  to  the  probable  expense  and  the  extent  of  the  risks 
involved  in  allowing  the  dangerous  conditions  to  remain,  the 
learned  trial  Judge  was  of  opinion  that  the  defendants  would 
not  be  guilty  of  gross  neglect  of  their  duty  to  repair,  as  required 
by  sec.  460,  even  if  they  made  no  effort  to  remove  the  snow  or 
ice  or  to  sand  the  sidewalks. 

These  reasons  do  not  appeal  to  me  as  affording  a sound  basis 
for  relieving  the  defendants  from  liability  in  this  action.  Section 
460  imposes  upon  the  defendants  a duty  to  repair  and  a liability 
in  case  of  neglect.  Section  399,  subsecs.  61  and  62,  and  sec.  500 
of  the  Municipal  Act  provide  a means  whereby  the 
municipal  corporation  may  commandeer  the  services  and  finan- 
cial resources  of  the  occupants  and  owners  adjacent  to  the  snow 
and  ice-covered  Avalks  in  aid  of  their  efforts  to  perform  their  duty 
to  repair,  in  so  far  as  such  nonrepair  arises  from  snoAv  and  ice  on 
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sidewalks;  and,  in  view  of  the  provisions  of  these  two  sections 
of  the  Municipal  Act  and  the  defendants’  by-law,  I am  of 
opinion  that  the  expense  to  the  municipality  is  not  a factor  or 
circumstance  that  should  be  considered  in  arriving  at  a conclu- 
sion as  to  whether  the  municipality  should  or  should  not  have  made 
some  effort  to  remove  the  dangerous  condition  of  which  it  had 
notice  and  knowledge. 

The  defendants’  by-law  and  the  evidence  that  the  accident 
happened  on  a well-travelled  highway  in  the  city  remove  any 
question  as  to  the  requirement  of  the  traffic  and  as  to  whether 
it  was  or  was  not  reasonable  to  expect  the  sidewalk  in  question 
to  be  cleaned  or  sanded. 

The  defendants  did  not  offer  any  evidence.  They  did  not, 
as  was  done  by  the  City  Corporation  of  Ottawa  in  German  v. 
City  of  Ottawa,  56  Can.  S.C.R.  80^  considered  by  the  Court  of 
Appeal  for  Nova  Scotia  in  Slaney  v.  City  of  Sydney  (1919),  46 
D.L.R.  164,  at  p.  170,  and  by  the  Court  of  Appeal  for  Alberta  in 
Fletcher  v.  City  of  Calgary  (1921),  60  D.L.R.  357,  at  p.  359, 
shew  or  attempt  to  shew  that  they  had  made  some  effort  to  repair. 
In  other  words,  this  is  not  a case  in  which  we  are  called  upon  to 
determine  the  reasonableness  of  the  efforts  made  by  the  defendant 
municipality  to  perform  their  duty  of  maintaining  the  streets 
reasonably  fit  for  the  traffic  thereon^  but  is  a case  where  the 
municipality  must  be  taken  as  admitting  the  dangerous  condition, 
knowledge  of  the  dangerous  condition,  and  an  entire  lack  of  effort 
to  meet  or  remedy  the  condition,  which,  in  my  opinion,  means 
that  the  municipality  admit  not  only  gross  neglect-  but  entire 
neglect  of  the  duty  imposed  by  sec.  460,  unless  the  law  is  that 
the  plaintiff  in  an  action  based  on  nonrepair  of  a highway  must, 
as  part  of  his  or  her  case,  establish  that  the  work  necessary  to 
make  the  repairs  could  have  been  performed  at  a reasonable  ex- 
pense, or  unless  the  trial  Judge  can  and  should  say  that  the 
dangers  and  risks  arising  from  the  nonrepair  were  so  small,  as 
compared  with  the  effort  and  expense  involved  in  meeting  them, 
that  the  city  corporation  could  not  be  expected  to  undertake  the 
work  even  at  the  expense  of  the  adjoining  property-owners. 

For  the  reasons  I have  pointed  out^  I think  the  factor  of 
expense  should  not  have  been  taken  into  consideration  by  the 
trial  Judge  in  arriving  at  a conclusion  as  to  what  it  is  reasonable 
to  expect  the  municipality  to  do ; and,  if  I be  right,  and  that 
part  of  the  foundation  for  the  learned  Judge’s  opinion  be  re- 
moved, it  seems  to  me  that  there  remains  to  support  his  opinion 
only  the  argument  that,  even  if  the  defendants  had  undertaken 
the  work  necessary  to  remedy  the  general  condition,  it  does  not 
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follow  that  in  the  five  or  six  days  at  their  disposal  the  defendants 
would  have  reached  the  point  where  the  accident  occurred. 

With  deference,  I am  of  opinion  that  such  a question  cannot 
be  determined,  or  at  least  should  not  be  determined,  by  reference 
to  common  knowledge  or  personal  experience  or  opinions,  but  on 
evidence  adduced  in  Court  judicially  considered — and  it  seems  to 
me  the  duty  and  obligation  to  produce  this  evidence  was  upon  the 
defendants  rather  than  the  plaintiff.  I cannot  bring  myself  to  be- 
lieve that,  if  the  municipality  had  made  any  effort  to  enforce  the 
by-law,  either  by  warning  the  citizens  to  comply  with  it  or  by  for  one 
season  doing  the  work  and  charging  and  collecting  the  expense  from 
the  property-holders,  there  would  have  been  any  great  difficulty  in 
keeping  the  streets  of  Belleville  reasonably  clear  of  snow  and  ice  or 
sanded;  and,  if  we  may,  as  the  learned  trial  Judge  appears  to 
have  done,  apply  our  personal  experiences,  I,  from  my  experience 
in  the  city  of  Toronto,  would  be  of  opinion  that  the  sidewalks  of 
the  city  of  Belleville  could  have  been  kept  fairly  clean  or  sanded, 
also  that  the  condition  complained  of  in  this  case  would  not  have 
existed  for  six  days  had  the  city  corporation  made  any  real  at- 
tempt to  use  the  powers  conferred  upon  it  by  secs.  399  and  500  of 
the  Municipal  Act  or  by  their  by-law. 

I would,  for  these  reasons,  allow  the  appeal  with  costs. 

That  brings  me  to  the  question  of  damages.  The  plaintiff 
has  been  permanently  and  seriously  injured.  She  has  been  at 
considerable  expense  and  suffered  much  pain.  She  claims  $2,000 
damages.  On  my  reading  of  the  evidence,  $1,500  appears  to  me 
to  be  a reasonable  sum  at  which  to  assess  the  damages,  and  I would 
direct  judgment  to  be  entered  for  that  sum  with  costs. 

Mulock,  C.J.O.,  Magee  and  Smith,  JJ.A.,  agreed  with  Fer- 
guson, J.A. 

Hodgins,  J.A.  (after  quoting  portions  of  the  reasons  for  judg- 
ment of  Orde,  J.A.,  supra)  : — Subsection  3 of  sec.  460  of  the 
Consolidated  Municipal  Act  is  as  follows : Except  in  case  of  gross 

negligence  a corporation  shall  not  be  liable  for  a personal  injury 
caused  by  snow  or  ice  upon  a sidewalk.” 

Section  399,  subsec.  61,  confers  power  on  municipalities  to 
require  ^ffhe  occupants  of  buildings  adjoining  a highway  . . . 

to  clear  away  and  remove  the  snow  and  ice  from  . . . the 

sidewalks  adjoining  their  premises,  and  for  regulating  the  times 
when  and  the  manner  in  which  the  same  shall  be  done.” 

Section  500  enables  the  council,  where  default  is  made  by 
those  mentioned  in  sec.  399,  subsec.  64,  to  do  the  act  at  the  ex- 
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App.  Div.  pens€  of  the  corporation,  which  the  corporation  may  recover  by 

^^25.  action  or  as  taxes  are  recovered. 

The  by-law  (1126)  passed  in  1903  by  the  City  Conncil  of 

Belleville  required  the  owners  or  occupants  of  premises  to  ^^re- 
CiTYOF  move  the  snow  and  ice  from  the  streets  adioininff  their  premises 

T»FT  T "RVTT  T 'F'  v o x 

‘before  10  a.m.  each  morning,  or,  in  case  of  a continuing  storm, 

^ hours.” 

It  also  provided,  when  removal  would  injure  the  sidewalks, 
*^Tor  the  strewing  of  ashes,  etc.^  so  as  to  render  the  sidewalks  as 
free  as  possible  from  danger  to  pedestrians.^’  This  last  provision 
is  not  authorised  by  sec.  399,  suhsec.  61.  It  was  further  provided 
that  in  the  case  of  persons  who  for  24  hours  neglect  ” to  clean  the 
sidewalks  adjoining,  the  ice,  etc.,  may  be  removed  by  the  corpora- 
tion^ but  no  such  provision  is  made  for  default  to  strew  ashes,  etc. 
A penalty  of  from  $5  to  $50  for  each  neglect  to  clean  is  imposed, 
and  in  default  of  payment  imprisonment,  but  no  penalty  is  provided 
in  case  of  neglect  to  strew  ashes. 

The  effect  of  the  learned  Judge’s  view  seems  to  me^  with  great 
respect,  to  result  in  this,  that,  although  the  corporation  have 
knowledge  that  all  the  sidewalks  are  in  a dangerous  condition, 
they  are  absolved  from  responsibility  altogether,  except  in  respect  to 
some  particular  spot  which  is  more  dangerous  than  others,  unless 
the  plaintiff  proves  such  circumstances  as  would  throw  on  the 
municipality  a special  duty  to  protect  all  the  inhabitants,  such 
circumstances  having  reference  to  the  financial  ability  of  the  cor- 
poration to  cope  with  the  danger  of  accidents  if  it  is  widespread, 
the  extent,  of  traffic,  etc. 

The  duty  laid  on  municipal  councils  is  not  what  is  described 
by  Chief  Justice  Anglin  (then  Mr.  Justice  Anglin)  in  Brenner 
V.  Toronto  Railway  Co.  (1907)^  13  O.L.R.  423,  437,  as  an  ^^ab- 
stract  obligation  becoming  a concrete  duty”  upon  the  emergency 
arising.  It  is  rather  a positive,  statutory,  and  therefore  a con- 
crete and  immediate  duty  in  the  first  place,  only  limited  by  the 
ingredients  of  knowledge  or  means  of  knowledge  and  reasonable 
time:  City  of  Sydney  v.  Slaney  (infra)  ; Palmer  v.  City  of  Tor- 
onto (1916),  38  O.L.R.  20,  affirmed  by  the  Supreme  Court  of 
Canada,  on  the  1st  May,  1919.  In  face  of  that  duty,  there  is  not, 
in  my  judgment,  cast  upon  a plaintiff  any  obligation  to  prove  that 
the  municipality  is  financially  able  to  perform  its  duty.  That 
element  is  an  excuse,  not  a condition  precedent  to  the  duty  at- 
taching. 

I do  not  attach  importance  to  the  effect  of  the  legislation 
which  enables  the  council  to  pass  such  a by-law  as  No.  1126. 
The  council  is  allowed  by  it  to  compel  the  adjoining  occupants 
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to  do  the  work  which  would  otherwise  be  done  by  employees  of 
the  council.  But  that  power  does  not  absolve  the  council  from 
liability  {Organ  v.  City  of  Toronto  (1893),  34  O.R.  318,  City  of 
Sydney  v.  Slaney  (1919),  59  Can.  S.C.R.  232),  though  it^  no  doubt, 
has  a bearing  upon  the  question  of  reasonable  time  for  the 
performance  of  the  work  of  repair,’’  and  also  necessitates  an 
inquiry  as  to  whether  what  the  council  did  (and  when)  to  require 
obedience  to  the  by-law,  was  reasonable  under  the  circumstances. 
The  council  cannot,  by  passing  such  a by-law,  rid  themselves  of 
responsibility,  any  more  than  they  can  send  out  a gang  of  men 
to  repair  without  at  the  same  time  seeing  that  they  go  to  work 
and  accomplish  what  they  were  employed  to  do.  That  fact  shewed 
that  the  accident  was  not  the  fault  of  the  corporation  but  occur- 
red in  spite  of  their  precautions.  In  German  v.  City  of  Ottawa, 
56  Can.  S.C.R.  80,  the  precautions  of  the  city  corporation  were 
held  to  be  reasonable,  although  they  had  not  reached  that  par- 
ticularly dangerous  spot  in  time.  In  Killeleagh  v.  City  of  Brant- 
ford, 38  O.L.R.  35,  gross  negligence  was  inferred  from  the  fact 
that  a sidewalk  had  been  allowed  to  become  lower  than  the  ground 
beside  it,  thus  inviting  a flow  of  water  which,  when  it  became 
frozen,  created  the  danger. 

Thus,  it  seems  to  me,  the  only  question  to  be  determined  is 
whether  sec.  460,  subsec.  3,  exonerates  the  defendants  in  this 
particular  case.  The  evidence  for  the  plaintiff  in  no  way  estab- 
lishes a condition  elsewhere  similar  to  that  which  caused  the 
plaintiff’s  injury.  It  merely  and  in  a most  general  way  shews 
that  the  other  pavements  were  very  slippery.  But  here  the  side- 
walk was  a sheet  of  glare  ice,  banked  up  between  two  ridges  of 
snow,  where  water  and  slush  had  been  allowed  to  remain  without 
means  of  escape,  and,  so  freezing,  resulted  in  a dangerous  icy 
surface.  The  block  traversed  by  this  sidewalk  so  covered  had  a 
slight  slope  upward,  probably  a continuation  of  the  rise  of  the 
hill,  and  this  hill  had  been  sanded  by  the  municipality  up  to  the 
street  across  which  lay  the  sidewalk  in  question.  The  position 
of  the  defendants  is  that  tliey  stopped  spreading  sand  just  66 
feet  away  from  this  slope,  where  the  condition  I have  described 
existed.  The  additional  cost  of  continuing  the  sanding  would 
have  been  trifling  and  the  notice  of  the  condition  ample  in  point 
of  time. 

The  defendants  offered  no  evidence  to  excuse  themselves.  It 
appeared  that  where  the  householders  had  acted  upon  the  by-law 
and  cleared  away  the  snow,  a situation  of  danger  was  created  be- 
tween the  ridges  left  on  each  side  of  the  sidewalk.  The  statute 
does  not  enable  the  municipality  to  throw  on  the  occupants  the 
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duty  of  spreading  ashes  or  sand,  and  the  by-law  which  purports 
to  do  so  is  unwarranted  by  the  statute.  Hence  the  municipal- 
ity must  do  that  themselves,  and  they  did  so  elsewhere  and  close 
to  this  spot,  leaving  it  unprotected. 

Under  these  circumstances  negligence  such  as  the  law  re- 
quires may  well  be  found  against  them. 

I would  allow  the  appeal  and  direct  judgment  for  $1,500,  both 
with  costs. 


Appeal  allowed. 


[APPELLATE  DIVISION.] 

1924,  Eairbairn  V.  Sage. 

Sept.  24.  Particulars — Statement  of  Claim — N egligence— Application  by  Defend- 

ants  before  Delivery  of  Statement  of  Defence— Rule  138 — Refusal 

1925.  of  Application  without  Prejudice  to  Application  after  Pleading  for 

r Particulars  for  Purpose  of  Trial — Defective  Allegation — Facts  not 

Jan.  12.  Pleaded — Conclusion  of  Law — Interpretation  of  Rules  of  Practice — 

Rule  141 — Effect  of  Non-compliance  with — Waiver — Rules  184,  135 — 
Discretion  as  to  Ordering  or  Refusing  Particulars — Order  of  Judge 
in  Chambers — Appeal. 

By  her  statement  of  claim  the  plaintiff  alleged  that  she  was  the  owner 
of  an  inn  which  she  had  leased  to  and  which  was  in  possession  of 
the  defendants  when  a fire  occurred  which  destroyed  the  inn;  and 
then  alleged  (para.  8)  that  the  fire  was  caused  by  the  gross  negli- 
gence of  the  defendants  and  that  as  a result  of  that  negligence  the 
defendants  were  liable  to  pay  her  $10,000  for  damages:  — 

Held  (Hodgins,  J.A.,  dissenting),  that  the  plaintiff  should  not  he 
required  to  deliver  to  the  defendants,  before  delivery  of  their  state- 
ment of  defence,  particulars  of  the  negligence  charged. 

In  interpreting  and  enforcing  the  Rules  of  Practice  made  by  the  Judges, 
the  Court  should  avoid  an  interpretation  which  has  the  effect  of  tak- 
ing away  a cause  of  action,  or  of  preventing  one  who  believes  he  has 
a good  cause  of  action  from  presenting  his  claim  to  the  Court. 

Considering  the  wording  of  Rules  184  and  185  and  the  purpose  of  the 
Rules,  Rule  141,  which  declares  that  pleadings  shall  contain  a con- 
cise statement  of  the  material  facts  upon  which  the  party  pleading 
relies,  but  not  the  evidence  by  which  they  are  to  be  proved,  is  not  to 
be  regarded  as  an  indexible  rule  of  law  or  practice,  but  may  be  disre- 
garded in  an  exceptional  case  such  as  this. 

By  launching  a motion  for  particulars',  the  defendants  waived  any 
right  they  had  to  complain  that  the  statement  of  claim  did  not  com- 
ply with  Rule  141. 

Merriman  v.  Diamond  (1922),  52  O.L.R.  354,  followed. 

Rule  138  authorises  the  making  of  an  order  for  particulars,  but  there 
is  no  hard  and  fast  rule  as  to  when,  at  what  time,  or  in  what  cases 
particulars  will  be  ordered  or  refused.  The  granting  or  refusing  lies 
in  the  discretion  of  the  Court;  and  the  order  made  in  this  case, 
refusing  to  require  particulars  before  pleading,  but  without  prejudice 
to  an  application  for  particulars  for  the  purpose  of  preparation  for 
trial,  was  a reasonable  one. 

Somers  v.  Kingsbury  (1923),  54  0 L.R.  166,  Smith  v.  Reid  (1908),  17 
O.L.R.  265,  and  other  cases,  referred  to. 
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Per  Hodgins,  J.A.  : — The  allegation  of  negligence  is  a conclusion  of 
law,  and  can  be  deduced  only  from  some  act  or  omission  of  the 
defendants  resulting  in  a breach  of  the  duty  arising  out  of  the  rela- 
tion of  the  parties.  It  was  admitted  that  the  plaintiff  was  unaware 
of  any  such  acts  or  omissions,  and  that  she  expected  to  elicit  them 
only  at  the  trial  of  the  action.  In  these  circumstances,  the  Court 
should  insist  upon  the  plaintiff  using  every  prompt  endeavour  which 
the  Rules  and  practice  make  possible,  to  ascertain  the  facts,  instead 
of  waiting  till  the  costs  of  the  trial  are  incurred.  Rule  141  does  not 
allow  an  allegation  of  a conclusion  of  law  but  requires  facts  to  be 
stated,  and  the  motion  for  particulars  is  an  offer  to  accept,  in  aid 
of  the  faulty  pleading,  and  as  a concession  to  the  plaintiffs,  such  facts 
as  should  have  been  stated  therein. 

Appeal  by  the  plaintiff  from  an  order  of  the  Master  of  the 
Supreme  Cortrt  requiring  the  plaintiff  to  give  particulars  of 
the  negligence  alleged  in  the  statement  of  claim. 

September  23,  1924.  The  appeal  was 'heard  by  Eiddell,  J., 
in  Chambers. 

B.  T.  Harding,  K.C.,  for  the  plaintiff. 

W.  D.  McPherson,  K.C.,  for  the  defendants. 

September  24.  Eiddell,  J.  : — The  plaintiff  sues  the  defen- 
dants for  that^  being  her  tenants  of  a hotel,  the}q  by  their  gross  neg- 
ligence, caused  a fire  which  totally  destroyed  her  hotel  to  her  damage 
of  $10,000. 

The  defendants  did  not  plead,  but  moved  for  particulars  of  the 
negligence — the  Master  ordered  particulars  to  be  given,  and  the 
plaintiff  appeals. 

Admittedly  on  proper  material  and  at  a proper  time  such 
particulars  should  be  ordered  — but  the  plaintiff  contends  that 
they  should  not  be  ordered  (1)  before  plea  or  (2)  on  the  mat- 
erial here  adduced.  All  that  is  adduced  is  an  affidavit  by  the 
solicitor : “ To  the  best  of  my  knowledge,  information,  and  be- 
lief, it  is  essential  that  particulars  should  be  delivered  by  the 
plaintiff  of  the  negligence  charged  . . . and  that  full  know- 

ledge of  such  particulars  is  essential  to  preparing  the  defence  of 
the  said  defendants.’^ 

Not  to  press  the  objection  to  the  form  of  the  affidavit,  under 
Eule  293,  the  grounds  of  the  belief,  etc.,  not  being  given,  there 
is  here  no  statement  either  that  the  defendants  are  ignorant  of 
the  negligence  charged  or  that  the  information  is  desired  to  en- 
able them  to  plead. 

There  is  no  need  of  particulars  in  order  to  enable  the  defend- 
ants to  plead,  and  the  motion  should  not  have  been  granted. 

Of  course  by  pleading  the  defendants  do  not  waive  their  right 
to  particulars:  Sacd^s  v.  Speilman  (1887),  37  Ch.  D.  295.  In 
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more  than  one  case  in  our  own  Courts  the  distinction  has  been 
drawn  between  particulars  for  the  purpose  of  pleading  and  par- 
ticulars for  the  purpose  of  the  trial : Bank  of  Toronto  v.  Insurance 
Co.  of  North  Amenca  (1897),  18  P.R.  27;  Coco-Cola  Co.  v. 
O’Keefe’s  Beverages  Ltd.  (1922),  23  O.W.N.  175. 

There  is  no  reason  why  the  defendants  should  not  apply  for 
these  particulars  if  and  when  they  are  needed  to  prepare  for  the 
trial,  and  this  order  will  of  course  be  without  prejudice  to  such 
application. 

The  appeal  will  be  allowed  with  costs  throughout  to  the  plain- 
tiff in  any  event. 

The  defendants  appealed  from  the  order  of  Riddell,  J.  ; leave 
.0  appeal  having  been  granted  by  an  order  of  Rose,  J.,  in  Cham- 
bers. 

November  27.  The  appeal  was  heard  by  Mulock,  C.J.O., 
Magee,  Hodgins,  Feeguson,  and  Smith,  JJ.A. 

McPherson,  K.C.,  for  the  appellants,  argued  that  they  were 
entitled  to  the  particulars  asked,  in  order  to  be  able  to  plead 
properly.  They  had  no  knowledge  of  the  acts  which  constituted 
the  negligence  complained  of,  so  that  all  they  could  plead  would 
be  a negative,  a simple  denial,  and  upon  that  they  would  have 
nothing  on  which  they  could  give  evidence.  The  mere  allegation 
of  negligence  was  not  enough,  as  that  was  a conclusion  of  law. 
The  plaintiff  must  set  out  the  facts  which  constituted  the  neg- 
ligence: Gautret  v.  Egerton  (18,67),  L.R.  2 C.P.  371:  Bullen  & 
Leakers  Precedents  of  Pleadings,  8th  ed.,  p.  451,  note  (y)  ; Smith 
V.  Boyd  (1897),  17  P.R.  463;  Bank  of  Toronto  v.  Insurance  Co. 
of  North  America,  18  P.R.  27 ; Coco-Cola  Co.  v.  O’Keefe’s  Bev- 
erages Ltd.,  23  O.W.N.  175 ; Haddington  Island  Quarry  Co.  Ltd. 
V.  Huson,  [1911]  A.C.  722;  Brunsden  v.  Humphrey  (1884),  51 
L.T.R.  529;  Holmested’s  Judicature  Act,  4th  ed.,  p.  591;  Hals- 
bury’s  Laws  of  England,  vol.  21,  p.  360 ; Sandys  v.  Florence 
(1878),  47  L.J.  C.P.  598;  Society  Ladies’  Wear  Ltd.  v.  Murray- 
Kay  Co.  Ltd.  (1922),  22  O.W.N.  90;  Rule  141. 

Harding,  K.C.,  for  the  plaintiff,  respondent,  contended 
that  the  defendants  did  not  require  particulars  to  enable  them 
to  plead.  They  could  deny  negligence.  Their  demand  was  pre- 
mature: Somers  v.  Kingsbury  (1923),  54  O.L.R.  166;  Smith  v. 
Reid  (1908),  17  O.L.R.  265;  Qidllinan  v.  Canada  Southern  Rail- 
way Co.  (1884),  6 O.R.  567;  Sachs  v.  Speilman,  37  Ch.  D.  295; 
Young  and  Co.  Ltd.  v.  Scottish  Union  and  National  Insurance 
Co.  (1907),  24  Times  L.R.  73.  The  affidavit  in  support  of  the 
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motion  was  insufficient,  because  it  omitted  to  state  that  the  de- 
fendants had  not  full  information  in  reference  to  the  fire.  The 
plaintiff  had  no  knowledge  of  what  the  facts  were  regarding  the 
origin  of  the  fire.  She  would  have  to  get  that  information  from 
the  defendants  or  others. 
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McPherson,  K.C.,  in  reply,  asked,  in  the  event  of  the  affidavit 
being  considered  insufficient,  that  he  might  be  allowed  to  sup- 
plement it. 


January  12,  1925.  Ferguson,  J.A.  : — Appeal  by  the  defend- 
ants from  an  order  of  Riddell^  J.,  dated  the  24th  September, 
1924,  allowing  an  appeal  from  an  order  of  the  Master,  dated  the 
16th  September,  whereby,  on  an  application  of  the  defendants,  he 
ordered  that  the  plaintiff  deliver  particulars  of  the  negligence  al- 
leged in  the  8th  paragraph  of  the  statement  of  claim,  extended 
the  time  for  the  defendants  pleading  for  8 days  after  particulars 
had  been  delivered,  and  stayed  proceedings  in  the  action  until 
particulars  were  delivered. 

The  appeal  comes  to  this  Court  by  leave  of  Mr.  Justice  Rose, 
granted  by  order  dated  the  10th  October,  1924.  (See  Rule  507). 

By  her  statement  of  claim  the  plaintiff  ^alleges  that  she  was 
the  owner  of  certain  premises  known  as  the  Blue  Dragon  Inn; 
that,  by  agreement  in  writing  dated  the  17th  October^  1922,  she 
leased  the  premises  to  two  of  the  defendants  for  a period  com- 
mencing the  1st  November,  1922,  and  expiring  the  1st  March, 
1928;  that  the  defendants  entered  into  possession;  and  that, 
while  the  defendants  were  so  in  possession,  the  inn  was  burned. 

The  paragraph  of  the  statement  of  claim  of  which  particulars 
were  asked  reaffis : — 

^"^8.  The  plaintiff  says  that  the  said  fire  was  caused  by  the 
gross  negligence  of  the  defendants,  and  that  the  property  was  at 
the  time  of  the  fire  in  the  possession  of  the  defendant  Philip 
Sage,  and  that  as  a result  of  such  negligence  the  defendants  are 
liable  to  pay  to  the  plaintiff  for  damages  the  aforementioned  sum 
of  $10,000.” 

In  addition  to  the  damages  claimed  by  the  foregoing  para- 
graphj  the  plaintiff  claims  $177  for  arrears  of  rent  and  taxes. 

The  Master’s  order  reads: — 

“Upon  the  application  of  the  defendants,  and  upon  reading  the 
affidavit  of  N.  B.' McPherson  filed  and  exhibits  therein  referred 
to,  and  upon  hearing  counsel  for  all  parties : — 

“1.  It  is  ordered  that  the  plaintiff  do,  within  7 days  from 
the  day  of  the  date  hereof,  deliver  to  the  solicitors  for  the  defen- 
dants, full  and  complete  particulars  of  the  negligence  referred 
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to  in  the  8tli  paragraph  of  the  said  statement  of  claim,  and  that, 
unless  such  particulars  be  delivered  within  7 days  from  the  day 
of  the  date  of  this  order,  all  further  proceedings  in  this  action 
be  stayed  until  delivery  thereof. 

'‘2.  It  is  further  ordered,  that  the  time  for  filing  a statement 
of  defence  to  the  statement  of  claim  herein  be  extended  for  7 days 
after  the  particulars  hereby  ordered  shall  have  been  delivered  to 
the  solicitors  for  th*e  defendants. 


3.  And  it  is  further  ordered  that  the  costs  of  this  applica- 
tion be  to  the  defendants  in  the  cause.^^ 

The  order  of  Mr.  Justice  Riddell  appealed  from  reads : — 
‘^Upon  application  by  the  plaintiff,  made  the  23rd  day  of 
September^  1924,  by  way  of  appeal  from  the  order  of  the  Master, 
dated  the  16th  day  of  September,  1924,  in  presence  of  counsel 
for  both  parties,  upon  hearing  read  the  statement  of  claim  and  the 
said  order,  and  upon  hearing  what  was  alleged  by  counsel  afore- 
said, and  judgment  upon  the  motion  having  been  reserved  until 
this  day: — 

1.  It  is  ordered  that  the  appeal  of  the  plaintiff  from  the 
said  order  of  the  Master  be  allowed,  and  that  the  motion  of  the 
defendants  for  particulars  be  dismissed. 

^‘2.  It  is  further  ordered  that  this  order  is  made  without 
prejudice  to  any  application  which  the  defendants  may  hereafter 
make  for  particulars  if  and  when  they  are  needed  to  prepare  for 
trial.^^ 

The  only  material  filed  on  the  motion  is  an  affidavit  of  Mr. 
Norman  B.  McPherson,  which  reads: — 

1.  That  I am  associated  with  the  office  of  Messrs.  McPher- 
son & Co.,  solicitors  herein  for  the  defendants,  and  have  personal 
knowledge  of  the  matters  herein  deposed  to. 

2.  Now  produced  and  shewn  to  me  and  marked  as  exhibit 
A to  this  my  affidavit  is  the  statement  of  claim  served  on  the  said 
solicitors  for  the  defendants  on  the  2nd  September,  1924. 

3.  To  the  best  of  my  knowledge,  information,  and  belief, 
the  allegations  in  paragraph  2 of  the  said  statement  of  claim  are 
unnecessary  and  are  embarrassing  to  the  said  defendants. 

4.  To  the  best  of  my  knowledge,  information,  and  belief,  it 
is  essential  that  particulars  should  be  delivered  by  the  plaintiff  of 
the  negligence  charged  by  the  plaintiff  against  the  defendants  in 
paragraph  8 of  the  said  statement  of  claim,  and  that  full  know- 
ledge of  such  particulars  is  essential  to  preparing  the  defence  of 
the  said  defendants. 

5.  The  application  on  behalf  of  the  defendants  to  strike 
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out  paragraph  2,  arid  for  particulars  of  paragraph  8,  is  made 
bond  fide  and  for  no  improper  purpose.'^ 

It  was  here  and  below  contended  that  the  affidavit  of  Mr. 
ISTorman  B.  McPherson  was  insulficient  because  he  did  not  therein 
state  that  the  defendants  had  not  full  information  in  reference 
to  the  fire. 

On  the  argument  Mr.  W.  D.  McPherson  stated  that  the  in- 
formation the  defendants  had  in  reference  to  the  circumstances 
surrounding  the  fire  did  not  disclose  that  the  fire  arose  from 
negligence  on  the  part  of  the  defendants  or  others,  and  that  his 
clients  did  not  know  on  what  facts  the  plaintiff  founded  her  al- 
legation of  negligence  or  what  facts  she  hoped  to  prove  in  support 
of  her  allegation. 

Mr.  Harding,  for  the  plaintiff^  stated  that  his  client  had  no 
reliable  information  as  to  the  circumstances  surraunding  the  fire; 
she  was  neither  in  possession  of  the  premises  at  the  time  of  the 
fire,  nor  present  at  the  fire;  that  he  would  be  obliged  to  obtain 
the  facts  by  calling  either  the  defendants  or  some  persons  other 
than  the  parties  as  witnesses;  that  he  could  not  yet  state  the 
facts  which  he  hoped  to  prove  in  support  of  the  plaintiff^s  allega- 
tion of  gross  negligence ; and  that,  if  the  order  of  the  Master  were 
restored,  he  would  be  deprived  of  an  opportunity  of  presenting  his 
clienPs  case  to  the  Court,  unless  he  resorted  to  the  subterfuge  of 
making  allegations  based  on  suspicion,  hearsay,  or  imagination. 

The  appeal  was  argued  on  the  understanding  that  these  state- 
ments made  by  counsel  should  be  accepted  and  acted  upon,  and 
the  questions  arise:  Are  we  obliged,  in  these  circumstances,  to 
require  the  plaintiff  to  comply  strictly  with  the  requirements  of 
Eule  141,  or  should  we,  in  these  circumstances,  in  the  exercise  of 
the  discretion  given  to  us  by  Eule  138,  direct  particulars  to  be 
delivered  before  the  defendants  are  required  to  plead  ? 

I am  of  opinion  that  in  conferring  power  upon  Judges  to  make 
rules  of  practice,  the  Legislature  did  not  intend  to  empower  the 
Judges  to  legislate  so  as  to  take  away  a cause  of  action,  or  so  as 
to  deprive  a litigant  of  a fair  opportunity  of  having  a claim  liti- 
gated; also  that  the  Judges,  in  making  the  rules,  did  not  intend 
or  purport  so  to  legislate.  In  my  view,  the  Judges  are  empowered 
to  make  rules  of  procedure  only  and  to  make  such  rules  only  for 
the  purpose  of  regulating  and  facilitating  the  preparation,  pre- 
sentation, and  hearing  of  complaints  and  causes  of  action,  and  the 
enforcement  of  judgments  and  orders.  Therefore,  I am  of  opinion 
that  in  interpreting  and  enforcing  the  Eules,  we  must,  or  at  least 
should,  avoid  an  interpretation  which  has  the  effect  of  taking  away 
a cause  of  action,,  or  of  preventing  one  who  believes  he  has  a good 
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App.  Div.  cause  of  action  from  presenting  his  claim  to  the  Court,  from  which 
1925.  follows  that,  in  considering  this  appeal  and  the  relief,  if  any,  to 
Fairbairn  gi’a-nted,  we  must  keep  in  mind  not  merely  that,  according  to 
the  usual  practice  and  our  Rules,  facts,  and  not  conclusions  of  law, 
should  be  pleaded,  but  also  the  purpose  of  our  Rules,  and  the  pow- 
Ferguson,  crs  of  our  rule-makers,  and  the  facts  and  principles  underlying 
the  judgment  of  the  Appellate  Division  in  Somers  v.  Kingsbury, 
54  O.L.R.  166,  in  which  case  Meredith,  C.J.C.P.,  in  delivering  the 
judgment  of  the  Court,  at  pp.  168,  169,  said : — 

^^No  party  to  any  action  has  any  right  to  particulars:  none 
can  be  had,  compulsorily,  without  an  order  of  the  Court:  when, 
and  to  what  extent,  particulars  should  be  given  are  altogether  ques- 
tions for  the  Court  to  determine. 

The  object  of  particulars  is  to  prevent  surprise  and  save  ex- 
pense : they  are  always  ordered  when  the  interests  of  justice  require 
it;  but  are  sometimes  sought,  and  perhaps  sometimes  obtained,  for 
the  purpose  of  defeating  the  ends  of  justice — a fact  that  is  unfor- 
tunately sometimes  lost  sight  oL 

‘‘  The  applicant  must  shew  some  need  of  the  particulars  sought : 
they  should  not  othermse  be  ordered. 

So  that  at  the  outset  the  applicant  is  met  with  the  question : 

^ What  is  your  object?^  The  answer  is,  ^ To  enable  me  to  plead.’ 
But  obviously  that  is  not  so.  Guilty  or  not  guilty,  and  with  or 
without  particulars,  he  can  equally  well  plead  not  guilty. 

Therefore  he  is  driven  to  this : be  wants  them  to  limit  and 
hamper  the  plaintiff  in  obtaining  discovery  and  at  the  trial. 

At  the  trial  the  plaintiff  should  be  limited  in  his  proof  to 
particulars  given  before  the  trial;  subject,  of  course,  to  the  power 
of  the  trial  Judge  to  amend,  or  add  to,  them. 

But,  as  to  discovery,  it  would  be  distinctly  against  the  inter- 
ests of  justice  to  tie  the  plaintiff’s  hands,  in  such  a case  as  this. 

The  plaintiff  can  have  little,  if  any,  actual  knowledge  of  the 
matters  in  question : the  defendant  necessarily  has  full  knowledge ; 
he  actually  knows  whether  he  is  guilty  or  not  guilty  of  the  wrong 
with  which  he  is  charged.  If  guilty,  the  actual  time  or  times  are 
unimportant. 

The  defendant  ought  not  to  escape  because  the  plaintiff — • 
necessarily  without  knowledge  of  the  details  — alleges  that  the 
wrong  was  done  on  Tuesday,  when  in  fact  it  was  done  on  Saturday, 
and  the  defendant  can  establish  an  alibi  on  Tuesday. 

Nor  should  the  plaintiff  be  put  in  the  position  of  falsely  mak- 
ing an  accusation  of  wrong,  done  on  Tuesday,  and  then  shift  it  to 
Saturday,  in  the  face  of  a Tuesday  alibi. 

“ The  defendant  should  have  particulars  a reasonable  length  of 
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time  before  the  trial;  and  the  plaintiff  should  have  every  oppor- 
tunity to  ascertain,  in  a proper  manner,  all  the  facts,  so  obtainable, 
before  being  compelled  to  give  particulars. 

The  defendant's  application  for  particulars  was,  in  my  opin- 
ion, plainly  premature.” 

Although  the  defendants^  application  is  not  to  strike  out  the 
statement  of  claim  as  irregular^  for  non-compliance  with  Eule  141, 
but  is  an  application  for  particulars  under  Eule  138,  yet  because 
counsel  for  the  appellants  urged  that  in  making  the  order  appealed 
from  Mr.  Justice  Eiddell  ignored  or  gave  no  effect  to  the  require- 
ments of  Eule  141,  which  reads,  Pleadings  shall  contain  a con- 
cise statement  of  the  material  facts  upon  which  the  party  pleading 
relies,  but  not  the  evidence  by  which  they  are  to  be  proved;  dates, 
sums  and  numbers  shall  be  expressed  in  figures,”  and  because  this 
argument  was  made  the  basis  of  the  dissenting  judgment  of  Mr. 
Justice  Middleton  in  the  Somers  case,  and  is  made  the  basis  of  the 
opinion  of  my  brother  Hodgins,  which  I have  had  an  opportunity 
of  reading,  I propose  to  discuss  and  consider  the  meaning  and  effect 
of  Eule  141. 

In  that  consideration,  the  following  questions  seem  to  me  to 
arise : — • 

(1)  Are  the  provisions  of  Eule  141  merely  directory  or  .are 
they  imperative  ? 

(2)  May  the  requirements  of  the  Eule  be  waived  by  the  parties 
or  disregarded  and  condoned  by  the  Court  ? 

(3)  If  the  requirements  of  the  Eule  may  be  waived^  have  they 
been  waived  in  this  case?  ^ 

(4)  If  the  requirements  of  the  Eule  may  be  disregarded  or 
condoned  by  the  Court,  is  this  a case  in  which  the  Court  should 
disregard  them  or  condone  or  permit  the  waiver? 

Ellies  184  and  185  read: — 

184.  Hon-compliance  with  the  Eules  shall  not  render  the  writ 
or  any  act  or  proceeding  void,  but  the  same  may  be  set  aside,  either 
wholly  or  in  part,  as  irregular,  or  may  be  amended,  or  otherwise 
dealt  with,  as  may  seem  just. 

185.  An  application  to  set  aside  any  proceeding  for  irregu- 
larity shall  be  made  within  a reasonable  time,  and  shall  not  be 
allowed  if  the  party  applying  has  taken  a fresh  step  after  know- 
ledge of  the  irregularity.” 

Considering  the  wording  of  these  Eules  and  the  purpose  of 
the  Eules  of  Practice,  I am  of  opinion  that  Eules  141  and  142* 

* 142.  Each  party  shall  admit  such  of  the  material  allegations 
contained  in  the  pleading  of  the  opposite  party  as  are  true,  and  a 
defendant  shall  not  deny  generally  the  allegations  contained  in  the 
statement  of  claim  but  shall  set  forth  the  facts  upon  which  he  relies 
even  though  this  may  involve  the  assertion  of  a negative. 
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should  not  be  interpreted  as  inflexible  rules  of  law  or  practice, 
but  that  a pleading  wItlcIi  does  not  comply  with  the  requirements 
of  these  Rules  is  to  be  'f’egarded  as  an  irregular  proceeding  rather 
than  as  a nullity. 

If  I be  right  in  the  foregoing  conclusion^  the  wording  of  Rule 
185  makes  it  clear  that,  by  launching  this  motion  for  particulars, 
the  defendants  waived  any  right  they  had  to  complain  that  the 
statement  of  claim  did  not  comply  with  Rule  141.  The  wording 
of  Rule  184  dearly  empowers  the  Court  to  disregard  any  irregu- 
larity and  to  make  such  order  as  may  seem  just.. 

That  brings  us  to  the  question : What  order  will,  in  the  circum- 
stances of  this  case  be  just?^^  which,  I take  it,  means  just  to  both 
parties. 

After  a careful  consideration  of  the  corresponding  English  Rule 
and  the  cases  collected  thereunder  in  Chitty’s  Yearly  Practice 
(1925),  pp.  260  and  261,  and  the  cases  collected  by  Mr.  Holmested 
in  his  notes  to  Rule  141,  I am  of  opinion  that  none  of  the  cases  go 
the  length  of  determining  that  where  it  appears,  as  I think  it  does 
in  this  case,  that  the  enforcement  of  a strict  compliance  with  the 
requirements  of  Rule  141  would  have  the  effect  of  preventing  the 
plaintiff  proceeding  with  her  action,  the  Court  cannot  or  should  not, 
in  the  interest  of  justice,  permit  the  provisions  of  Rules  141  and 
142  to  be  ignored.  Therefore,  while  of  opinion  that  the  require- 
ments of  Rule  141  should  not  be  lightly  disregarded,  but  should 
in  most  cases  be  enforced,  I am  of  opinion  that  this  is  one  of  the 
exceptional  cases  where  justice  will  be  done  by  allowing  the  pro- 
visions of  Rule  141  to  be  disregarded.^ 

That  such  course  may  be  adopted  is,  I think,  established  by 
the  judgment  of  this  Divisional  Court  in  Merriman  v.  Diamond 
(1922),  52  O.L.R.  354,  at  p.  361,  affirming  an  order  of  Lennox,  J., 
refusing  to  strike-  out  a pleading  hecause  it  did  not  comply  with 
Rule  142. 

That  brings  me  to  a consideration  of  the  requirements  of  the 
practice  in  reference  to  particulars.  Particulars  are,  I think, 
ordered  for  several  purposes : — 

(1)  To  define  the  issues. 

(2)  To  prevent  surprise. 

(3)  To  enable  the  parties  to  prepare  for  trial. 

(4)  To  facilitate  the  hearing. 

Order  19,  Rule  7,  of  the  English  Rules,  found  in  Chitty’s 
Yearly  Practice,  p.  262,  reads: — 

7.  A further  and  better  statement  of  the  nature  of  the  claim 
or  defence,  or  further  and  better  particulars  of  any  matter  stated 
in  any  pleading,  notice,  or  written  proceeding,  requiring  particu- 
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lars,  may  in  all  cases  be  ordered,  npon  such  terms,  as  to  costs  and 
otherwise,  as  may  be  just.^’ 

Our  Rule  138  reads: — 

138.  A further  and  better  statement  of  the  nature  of  the 
claim  or  defence,  or  further  and  better  particulars  of  any  matter 
stated  in  any  pleading  or  special  endorsement,  may  in  all  cases  be 
ordered.” 

These  Rules  do  not  purport  to  define  or  direct  in  what  cases, 
under  what  circumstances,  or  at  what  stage  of  the  proceedings,  par- 
ticulars may  be  ordered,  or  that  particulars  shall  be  ordered  in  any 
case. 

The  wording  of  the  Rules  is  permissive,  rather  than  directory, 
and  the  cases  seem  to  me  to  establish  that  there  is  no  hard  and  fast 
rule  as  to  when,  at  what  time,  or  in  what  cases,  particulars  will 
be  ordered  or  refused.  On  my  reading  of  the  Rules  and  the  cases, 
the  granting  or  refusing  of  particulars  lies  in  the  discretion  of  the 
Court,  and  the  factors  which  are  to  guide  the  Court  in  exercising 
its  discretion  in  reference  to  granting  or  refusing  an  order  for 
particulars,  are  the  circumstances  of  each  case.  The  endeavour  of 
the  Court  should  be  to  do  justice  to  all  parties  in  view  of  those 
circumstances.  That,  I think,  is  the  meaning  and  effect  of  the 
cases,  and  particularly  the  Merriman  case  {supra),  the  Somers  case 
{supra),  Smith  v.  Reid,  17  O.L.R.  265,  Townsend  v.  Northern 
Croum  Banh  (1909),  19  O.L.R.  489;  and  Waynes  Merthyr  Co.>y. 
D.  Radford  & Co.,  [1896]  1 Ch.  29,  cited  in  Chitty’s  Yearly  Prac- 
tice (1925),  p.  263. 

The  order  appealed  from  was  made  by  an  experienced  trial 
Judge,  and  it  seems  to  me  we  should  not  interfere  with  such  an 
order  unless  it  is  clear  that  in  exercising  his  discretion  the  learned 
Judge  proceeded  on  some  erroneous  principle  or  some  misapprehen- 
sion of  the  facts,  or  that  the  order  is  not  just  and  reasonable. 

The  plaintiff’s  pleading  is  not,  in  my  opinion,  a mere  statement 
of  a conclusion  of  law.  It  is  rather  a statement  of  mixed  law  and 
fact  just  as  a charge  of  murder  is  a statement  of  law  and  fact.  The 
pleading,  in  my  opinion,  gives  the  defendants  very  definite  infor- 
mation as  to  the  nature  and  extent  of  the  plaintiff’s  claim,  and  the 
circumstances  out  of  which  it  arises,  and  I cannot  conceive  how 
the  defendants’  pleading  would  differ  if  the  plaintiff’s  pleading  con- 
tained some  such  statement  as  ^^the  defendants  neglected  to  throw 
a pail  of  water  on  a small  fire  they  saw  started  by  a cigar-stub  or  a 
match.”  Their  answer  to  the  present  pleading  must  be  a general 
denial,  and  their  answer  to  such  an  allegation  as  I suggest  would 
be  a mere  general  denial.  Therefore,  as  between  giving  the  plain- 
tiff an  opportunity  to  proceed  and  recpiiring  the  defendants  to 
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plead  a general  denial,  I think  the  learned  Judge  appealed  from, 
in  the  special  circumstances  of  this  case,  made  a just  and  reason- 
able order,  and  one  warranted  by  the  Rules^  practice,  and  authori- 
ties: see  particularly  the  judgment  of  Anglin,  J.  (now  Chief  Jus- 
tice of  Canada),  in  Smith  v.  Reid,  17  O.L.R.  at  p.  269,  where  ha 
said : — 

As  has  been  pointed  out  in  Marshall  v.  Inter-Oceanic  Steam 
Yachting  Co.  (1885),  1 Times  L.R.  394,  where  the  order  for  par- 
ticulars, if  insisted  upon,  would  so  embarrass  a party  as  to  deprive 
him  of  the  power  of  making  out  his  case,  such  order  should  not 
be  made.  Again,  in  Temperton  v.  Russell  (1893),  9 Times  L.R. 
318,  the  Court  of  Appeal  refused  to  order  the  plaintiff  to  deliver 
further  particulars  where  to  do  so  would  be  oppressive  and  ^ would 
be  virtually  to  prevent  the  plaintiff  from  proceeding per  Lindley, 
L.J.,  at  p.  322. 

If  at  the  trial  it  should  turn  out  that  the  plaintiff  is  obliged 
to  attempt  to  prove  some  specific  negligence  by  calling  adverse 
witnesses,  and  if  it  should  appear  that  any  ground  of  negligence 
of  which  evidence  may  be  so  adduced  would  take  the  defendant  by 
surprise,  the  trial  J udge  can  always  be  relied  upon  to  exercise  such 
discretion,  in  regard  to  adjournment,  or  other  disposition  of  the 
case,  as  will  protect  the  defendant  from  anything  that  might  be 
regarded  as  unfair  treatment.  But,  having  regard  to  the  means 
of  information  available  to  the  defendant,  it  seems  altogether  un- 
likely that  any  evidence  of  negligence  chargeable  against  him, 
which  the  plaintiff  might  be  able  to  obtain  by  calling  witnesses  from 
the  enemy’s*  camp,  would  take  him  by  surprise. 

Being  obliged,  therefore,  to  choose  between  approving  of  one 
course  which  may  have  the  effect  of  entirely  defeating  the  plaintiff’s 
claim,  and  taking  another  course  which  may,  at  the  worst,  result 
in  some  additional  expense  and  possibly  some  inconvenience  to 
the  defendant,  I think  I should  adopt  the  latter,  and  should  there- 
fore allow  this  appeal  and  set  aside  the  order  for  particulars.” 

I would  dismiss  the  appeal ; costs  in  the  cause  to  the  plaintiff  in 
any  event. 


Mulock,  C.J.O.,  Magee  and  Smith^  JJ.A.,  agreed  with  Fek- 
GUSON,  J.A. 

Hodgins,  J.A. : — The  statement  of  claim  alleges  ownership  in 
the  plaintiff  of  an  hotel  leased  by  two  of  the  defendants  and  occu- 
pation by  all  three  until  the  premises  were  destroyed  by  fire.  It 
then  proceeds  to  state  that  “ the  said  fire  was  caused  by  the  gross 
negligence  of  the  defendants,”  then  in  possession,  and  claims 
$10,000  as  damages. 
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The  allegation  of  negligence  is  a conclusion  of  law.  There 
is  no  such  thing  as  negligence  in  the  abstract  per  Bowen,  L.J. 
This  conclusion  can  only  be  deduced  from  some  act  or  omission 
of  the  defendants  resulting  in  the  breach  of  duty  arising  out  of 
the  relation  of  the  parties  concerned. 

The  plaintiff’s  counsel  admits  that  his  client  is  unaware  of 
any  such  acts  or  omissions,  and  that  she  expects  to  have  them 
elicited  only  during  the  trial  of  this  action.  Under  these  circum- 
stances^ the  Court  should  insist  upon  the  plaintiff  using  every 
prompt  endeavour  which  the  Rules  and  practice  make  possible,  to 
ascertain  the  facts,  instead  of  waiting  till  the  heavy  costs  of  an 
action  for  trial  are  incurred.  The  Master’s  order  is  directed  to 
that  end. 

Gross  negligence  being  averred,  it  would  seem  to  follow  that 
there  must  be  certain  acts  and  omissions  which,  if  unknown,  could 
hardly  be  said  to  warrant  that  adjective,  unless,  as  suggested  by 
the  Exchequer  Chamber,  it  only  means  ordinary  negligence  with 
a vituperative  epithet. 

Rule  141  does  not  alloAv  an  allegation  of  a conclusion  of  law 
but  requires  facts  to  be  stated,  and  the  motion  for  particulars  is 
an  offer  to  accept^  in  aid  of  the  faulty  pleading,  such  facts  as 
should  have  been  stated  therein,  and  this  is  a concession  to  the 
plaintiff. 

The  affidavit  filed  is  within  Rule  293,  as  it  gives  the  grounds 
for  the  motion,  namely,  that  full  knowledge  of  such  particulars 
is  essential  to  prepare  the  defence  of  the  said  defendants.”  If 
necessary,  leave  should  be  granted  to  enable  the  defendants  to  join 
in  this  assertion  and  aver  want  of  knowledge. 

While  our  practice  has  grown  lax  in  regard  to  pleadings,  I am 
not  able  to  recollect  any  case  in  which  the  entire  disregard  of  the 
provisions  of  Rule  141  has  been  affirmed,  and  I do  not  think  any 
such  decision  exists.  It  would  seem  unusual  to  require  the  defend- 
ants to  set  forth  the  facts  upon  which  they  rely,  pursuant  to  Rule 
142,  in  answer  to  something  which  is  neither  alleged  by  nor  known 
to  the  plaintiff. 

I would  reverse  the  order  appealed  from  and  restore  the  Mas- 
ter’s order.  In  view  of  the  fact  that  particulars  are  sure  to  be 
ordered  at  some  stage,  and  of  the  indulgence  now  granted,  I would 
make  the  costs  here  and  below  in  the  cause  to  the  successful  party. 

Since  writing  the  above,  I have  had  the  advantage  of  perusing 
my  brother  Ferguson’s  judgment.  Whether  the  plaintiff’s  allega- 
tion is  one  of  mixed  fact  and  law,  or  one  of  law  alone,  is,  in 
this  case,  academic,  for  where  a.  plaintiff  admits  that  he  knows  of 
no  facts  to  mix  with  the  law,  there  is  little  practical  difference  be- 
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tween  the  two.  In  view  of  the  plaintiff^s  attitude,  decisions  are  not 
of  much  assistance.  But  there  is  weighty  authority  to  be  found 
supporting  the  obligation  that  pleadings  shall  contain  a concise 
statement  of  the  material  facts  upon  which  the  party  pleading 
relies Lauder  v.  Carrier  (1885),  10  P.R.  612  (Boyd,  C.,  and 
Ferguson,  J.),  and  Clarh  v.  Hagar  (1894),  22  Can.  S.C.R.  510.  It 
is  true,  too,  that  it  is  not  enough  to  allege  negligence,  as,  notwith- 
standing its  existence,  the  fire  may  be  an  accidental  one  within  the 
statute  in  that  behalf:  Gaston  v.  Wald  (1860),  19  U.C.R.  586. 

But  this  case  seems  to  me  to  go  far  beyond  a mere  question  of 
pleading  or  particulars,  and  not  in  any  way  to  involve  a denial  of 
any  right  possessed  by  the  plaintiff.  He,  by  his  counsel,  frankly 
admits  that  he  knows  of  no  facts  upon  which  to  base  his  very  serious 
allegation.  His  cause  of  action  then  only  rests  upon  suspicion, 
based  upon  nothing  tangible;  and  he  refuses  to  try  and  ascertain 
any  facts,  by  inquiry  and  examination  of  parties,  under  the  Mas- 
ters order  or  otherwise,  until  he  has  forced  the  defendants  through 
a law-suit  up  to  the  trial,  where  for  the  first  time  he  will  endeavour 
to  try  to  find  a foundation  for  his  claim.  Such  a procedure  should 
not  be  encouraged.  The  process  of  the  Court  ought  not  to  be  at  the 
disposal  of  any  one  so  unreasonable,  nor  would  I be  inclined  to 
interpret  the  Rules  benevolently,  and  thus  enable  him  to  carry  out 
what  I think  would  savour  of  oppression. 

Appeal  dismissed  (Hodgins,  J.A.,  dissenting). 


[APPELLATE  DIVISION.] 

National  Sanitaeium  Association  v.  Town  of  Mattawa. 

Municipal  Corporations — Liability  for  Treat7nent  of  Indigent  Person  as 
Patient  in  Hospital — Hospital  and  Charitalyle  Institutions  Act,  sec. 
23(1) — Meaning  of  ^'Indigent'' — Married  Woman  — Liability  of 
Husband  for  Maintenance — Medical  Services — Indigence  of  Hus- 
band. 

The  word  “ indigent  ’ in  sec.  23,  subsec.  1,  of  the  Hospitals  and  Char- 
itable Institutions  Act,  R.S.O.  1914,  ch.  300,  is  used  in  its  popular 
sense  as  ordinarily  understood — it  does  not  mean  a person  entirely 
without  means,  a pauper,  but  a person  possessed  of  such  scanty 
means  that  he  is  needy  and  poor. 

The  wife  of  a labourer,  having  no  means  of  her  own,  was-  held,  in  the 
circumstances  detailed  below,  to  be  an  “ indigent  ” person  within  the 
meaning  of  the  enactment;  and  the  corporation  of  the  municipality 
in  which  she  resided  at  the  time  of  her  admission  as  a patient  to 
the  plaintiffs’  hospital  was  held,  liable  to  pay  to  the  plaintiffs  the 
charges  for  her  treatment. 

It  was  the  duty  of  her  husband  to  supply  her  with  necessaries,  which 
includes  medical  services ; but  he  also  was  to  be  regarded  as  indigent, 
his  earnings  being  scanty  and  precarious. 
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An"  appeal  by  the  plaintiffs  from  the  judgment  of  the  District 
Court  of  the  District  of  htipissing  dismissing  an  action  brought  in 
that  Court  to  recover  from  the  Municipal  Corporation  of  the  Town 
of  Mattawa,  the  defendants^  the  amount  of  the  plaintiffs’  charges 
for  keeping  and  treating  a patient  in  their  sanitarium. 

November  24,  1924.  The  appeal  was  heard  by  Mulock,  C.J.O., 
Magke,  Hodgins,  Ferguson,  and  Smith,  JJ.A. 

J.  M.  Godfrey,  K.C.,  for  the  appellants^  argued  that  the  patient 
was  an  indigent  person  ” within  the  meaning  of  the  Hospitals 
and  Charitable  Institutions  Act,  R.S.O.  1914,  ch.  300,  sec.  23,  sub- 
sec. 1,  and  consequently  the  defendants  were  liable  to  pay  for  her 
treatment.  Indigent  ” in  the  statute  does  not  mean  absolutely 
without  means,  a pauper,  but  rather  not  having  a comfortable  sub- 
sistence, very  needy:  Words  and  Phrases  Judicially  Defined,  vol.  4, 
p.  3556;  Weelcs  v.  Mansfield  (1911),  84  Conn.  544,  at  p.  549.  The 
Act  refers  to  personal  indigence.  If  the  woman’s  husband  was 
liable,  he  was  indigent  too. 

J.  K.  McDonald,  for  the  defendants,  respondents,  contended 
that  the  patient  was  not  an  “indigent  person.”  Her  husband 
worked  in  the  lumber  camps  in  the  winter,  and  as  a fire-ranger  in 
the  summer,  and  owned  a cottage  in  Mattawa  worth  $400.  The  hus- 
band was  responsible  for  necessaries  for  his  wife,  and  this  treatment 
would  come  under  the  head  of  necessaries:  Halsbury’s  Laws  of 
England,  vol.  16,  p.  420,  paras.  852,  853;  Forristall  v.  Lawson 
(1876),  34  L.T.R.  904;  Re  Reynolds  (1924),  27  O.W.N.  62.  He 
was  not  indigent,  nor  would  the  wife  of  such  a man  be  indigent. 

Godfrey^  in  reply,  contended  that  the  hospital  treatment  could 
not  be  said  to  be  “ necessaries.” 

January  12,  1925.  The  judgment  of  the  Court  was  read  by 
Mulock,  C.J.O.: — This  is  an  appeal  by  the  plaintiffs  from  the 
judgment  of  the  Junior  Judge  of  the  District  Court  of  the  District 
of  Nipissing  dismissing  the  action  with  costs.  It  was  brought  to 
recover  from  the  defendant  corporation  the  sum  of  $217.50  for  the 
maintenance  of  Mrs.  William  McKay  at  the  plaintiffs’  hospital. 
When  admitted,  she  was  suffering  from  tuberculosis  and  resided 
in  the  town  of  Mattawa. 

The  action  is  based  on  the  provisions  of  the  Hospitals  and 
Charitable  Institutions  Act,  R.S.O.  1914,  ch.  300,  sec.  23,  subsec. 
1,  which  reads  as  follows: — 

“The  corporation  of  the  municipality  in  which  an  indigent 
person  admitted  to  a hospital  receiving  ^ aid  under  this  Act  is  at 
the  time  of  his  admission  resident  shall  be  liable  to  pay  to  the 
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governing  body  of  the  hospital  the  charges  for  his  treatment,  and, 
in  the  case  of  his  death,  his  burial  expenses,  not  exceeding  $15.’^ 

The  defence  is  that  Mrs.  McKay  is  not  an  indigent  person 
within  the  meaning  of  this  section,  and  the  learned  trial  Judge  sp 
found ; and  that  is  the  sole  question  to  be  determined  in  this  appeal. 

Mrs.  McKay  is  married,  and  it  is  the  duty^  of  her  husband  to 
supply  her  with  necessaries,  which  include  medical  services,  and  he 
is  liable  to  the  plaintiffs  in  respect  of  the  claim.  It  was  admitted 
that  she  has  no  means,  and  if  her  husband  is  indigent  she  also  is 
indigent. 

The  husband  is  a labourer,  working  in  lumber  camps  in  the 
winter  and  as  a fire-ranger  in  the  service  of  the  Quebec  G-overnment 
in  the  summer;  his  pay  as  a fire-ranger  is  said  to  be  $2.75  per  day. 

McKay  owns  a cottage  in  Mattawa,  subject  to  a mortgage,  and 
the  learned  trial  Judge  estimated  that  his  equity  in  the  property 
was  worth  about  $400. 

Before  Mrs.  McKay  entered  the  hospital  she  resided  with  her 
husband  and  their  two  children  in^this  cottage.  I judge  from  the 
evidence  that  it  is  now  unoccupied.  The  two  children  are  of  tender 
years;  mere  infants  two  or  three  years  old,  and  are  in  the  care  of 
some  institution  at  Ottawa. 

Labouring  men  do  not  as  a rule  get  uninterrupted  employment 
throughout  the  year.  Out  of  McKay’s  earnings  he  must  meet  his 
own  personal  necessary  expenses  and  also  the  expense  of  maintain- 
ing the  children. 

As  to  his  interest  in  the  cottage,  it  is  one  thing  to  estimate  it 
as  amounting  to  $400,  and  another  to  realise  that  sum  in  cash.  As 
a rule  there  is  a substantial  difference  between  paper  and  cash  value 
of  real  estate. 

Having  regard  to  her  husband’s  circumstances  and  her  right 
to  maintenance  by  him,  is  she  an  indigent  person  ? This  is  a ques- 
tion of  fact. 

The  dictionaries  distinguish  between  an  indigent  ” person 
and  a pauper.”  The  difference  is  one  of  degree.  A pauper  has  no 
means  and  is  altogether  dependent  upon  charity ; an  indigent  ” 
person  may  possess  some  means. 

Black’s  Law  Dictionary,  2nd  ed.,  p.  618,  states  that  in  a 
general  sense  an  indigent’  person  is  one  who  is  needy  and  poor, 
or  one  who  has  not  sufficient  property  to  furnish  him  a living  nor 
any  one  able  to  support  him  and  to  whom  he  is  entitled  to  look  for 
support.” 

Murray  (Oxford  Dictionary)  describes  an  indigent  person  as 
one  who  is  lacking  in  what  is  requisite ; falling  short  of  the  proper 
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measure  or  standard;  ....  lacking  the  necessaries  of  life;  in 
needy  circumstances ; characterised  by  poverty ; poor,  needy.^^ 

The  Concise  Oxford  Dictionary  gives  an  indigent  person  as 
meaning,  need}^^  poor,  and  a pauper  as  without  means  of  livelihood,  SAmTARi^ 
a beggar-  Associa- 

Webster  speaks  of  an  indigent  person  as  one  destitute  of  prop-  v. 
erty  or  means  of  comfortable  subsistence,  needy,  poor,  in  want, 
necessitous.  

The  Standard  Dictionary  gives  ‘indigent as  meaning  desti- 
tute  of  property  or  means  of  comfortable  subsistence;  needy;  poor; 
lacking;  wanting. 

Words  and  Phrases,  2nd  series,  p.  1046,  says : The  term  ^ indi- 

gent ^ is  commonly  used  to  refer  to  one^s  financial  ability,  and 
ordinarily  indicates  one  who  is  destitute  of  means  and  comfortable 
subsistence  so  as  to  be  in  want.’^ 

In  my  opinion^  the  statute  uses  the  word  indigent  in  its 
popular  sense  as  ordinarily  understood,  and  as  such  it  does  not 
mean  a person  without  means,  namely  a pauper,  but  a person  pos- 
sessed of  some  means  but  such  scanty  means  that  he  is  needy  and 
poor.  That  is  the  position  of  the  husband  and  is  also  that  of  Mrs. 

McKay. 

I,  therefore,  think  that  the  defendants  are  liable  for  the  plain- 
tiffs^ claim  and  that  the  judgment  should  be  set  aside  and  judgment 
entered  for  the  plaintiff's  for  $217.50  and  interest  from  the  date 
of  the  judgment  and  costs  here  and  below. 

Appeal  allowed. 
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Re  Town  of  Cochiiane  and  King. 


Assessment  and  Taxes — Exemption — Oceupation  of  DioelUng-house  in 
Official  Capacity^’  under  the  Groion — Assessment  Act,  see.  39  (7 
Geo.  V.  eh.  Ii5,  sec.  7) — Government  Railway — Station-agent — 
Occupation  Rent  Free  of  House  not  in  Station-grounds. 

The  respondent  was  assessed  as  tenant  of  a dwelling-house  and  prem- 
ises, the  property  of  the  Crown,  as  part  of  the  equipment  of  the 
Temiskaming  and  Northern  Ontario  Railway.  He  was  a station- 
agent  of  the  railway,  and  had  the  right  to  occupy  the  house  free  of 
rent  during  his  tenure  of  office  as  station-agent  at  C.  The  house  was 
at  some  distance  from  the  railway-station,  but  was  erected,  as  a 
separate  house  for  the  station-agent,  upon  land  owned  by  the 
Crown: — 

Held  (INIagee  and  Hodgins,  JJ.A.,  dissenting),  that  the  respondent  was 
not  occupying  the  land  in  an  official  capacity  under  the  Crown,  and 
so  did  not  come  within  the  exception » mentioned  in  sec.  39  of  the 
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Assessment  Act,  and.  was  not  exempt  from  taxation  in  respect  of 
the  property. 

Martin  v.  Assessment  Committee  of  West  Derby  Union  (1883),  11  Q.B. 
D.  145,  and  Re  Town  of  Cochrane  and  Cowan  (1921),  50  O.L.R.  169, 
followed. 

Wixon  V.  Thomas,  [1911]  1 K.B.  43,  [1912]  1 K.B.  690,  considered. 

Appeal  by  the  Municipal  Corporation  of  the  Town  of  Cochrane^ 
upon  a case  stated  by  the  Judge  of  the  District  Court  of  the  Dis- 
trict of  Cochrane,  from  the  decision  of  the  Judge  that  Alexander  T. 
King  was  exempt  from  taxation  in  respect  of  a house  occupied  by 
him,  which  was  the  property  of  the  Crown,  he  being  a station-agent 
in  the  service  of  the  Crown  at  a station  of  the  Temiskaming  and 
Northern  Ontario  Railway. 

November  26,  1924.  The  appeal  was  heard  by  Mulock,  C.J.O.,, 
Magee,  Hodgins,  Eekgusois^,  and  Smith,  JJ.A. 

H.  E.  Manning,  for  the  appellants,  said  that  the  question  here 
was,  Avhat  is  the  meaning  of  “ occupying  ...  in  an  official  capacity 
under  the  Crown  ” in  the  exception  in  see.*  39  of  the  Assessment 
Act.  He  contended  that  this  meant  when  the  occupation  was  for 
the  benefit  of  the  Crown,  that  is,  in  order  to  do  the  Crown^s  work. 
In  this  case  the  occupation  was  for  the  convenience  of  the  respond- 
ent: Re  Town  of  Cochrane  and  Cowan  (1921),  50  O.L.R.  169;, 
Showers  v.  Assessment  Committee  of  Chelmsford  Union,  [1891] 
1 Q.B.  339;  City  of  Montreal  v.  Attorney -General  for  Canada, 
[1923]  A.C.  136;  In  re  MeMaster  Estate  Assessment  (1901),  2 
O.L.R.  474;  Re  Sandwich  ^Yindsor  and  Amhersthurg  Railway  Co. 
and  City  of  Windsor  (1912),  3 O.W.N.  575,  3 D.L.R.  43.  The 
onus  was  upon  the  tenant  to  shew  that  he  came  within  the  excep- 
tion, and  he  had  not  satisfied  it. 

A.  G.  Slaght,  K.C.,  for  A.  T.  King,  the  respondent,  argued  that 
his  occupation  of  the  premises  came  within  the  exception.  He  was 
not  in  possession  by  right  of  occupation,  nor  for  his  own  personal 
convenience,  but  as  a matter  of  duty,  and  under  a certain  kind  of 
compulsion.  On  the  question  of  the  occupation  being  not  that  of 
the  respondent,  but  of  the  Crown,  counsel  referred  to  Sedgwick  k 
Wait’s  Trial  of  Title  to  Land,  2nd  ed.,  p.  162. 

January  12,  1925.  Feeguson,  J.A.  : — Appeal  by  the  Corpora- 
tion of  the  Town  of  Cochrane,  on  a case  stated  by  his  Honour  Judge 
Caron  of  the  District  Court  of  Cochrane,  pursuant  to  sec.  8 of  the 
Assessment  Act. 

The  special  case  stated  reads: — 

“ The  following  case  is  stated  for  the  opinion  of  a Divisional 
Court  by  way  of  appeal  by  the  Corporation  of  the  Town  of  Coch- 
rane from  my  judgment  as  Judge  of  the  District  Court  of  the  Dis- 
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trict  of  Cochrane^  dated  the  30tli  day  of  July,  1924,  whereby  I 
allowed  the  appeal  of  the  respondent  from  the  decision  of  the  Court 
of  Revision  for  the  said  Town  of  Cochrane,  affirming  the  assessment 
of  the  respondent  in  respect  to  premises  in  the  Town  of  Cochrane 
occupied  by  the  respondent  as  tenant,  made  in  the  year  1924. 

The  following  are  the  facts  as  found  by  me  according  to  evi- 
dence offered  by  the  respondent  and  undisputed  by  the  appellant. 

“1.  In  the  assessment  roll  for  the  Town  of  Cochrane  prepared 
and  settled  in  the  year  1924,  the  respondent  was  assessed  as  tenant 
in  respect  of  the  following  premises: — 

^^Name.  Property  assessed.  Amount  of  Assessment. 

“ King,  Alex.  Lot.  No.  220.  $3,500.00. 

2.  The  above  property  belongs  to  the  Temiskaming  and 
Northern  Ontario  Railway.  The  said  railway  is  the  property  of 
and  operated  by  the  Government  of  the  Province  of  Ontario. 

“ 3.  The  respondent  is  the  station-agent  of  the  railway  at 
Cochrane,  and  the  property  in  respect  of  which  he  is  assessed  be- 
longs to  the  Crown.  He  has  the  right  to  occupy  it  free  of  rent 
during  his  tenure  of  office  as  station-agent.  All  the  station-agents 
of  the  railway  are  paid  a certain  salary  and  are  entitled  to  a resi- 
dence free  of  rent  during  their  tenure  of  office.  Eor  the  purpose 
of  income  tax  a certain  value  is  placed  by  the  railway  commission- 
ers on  what  the  holding  of  a free  residence  is  worth  to  the  agents, 
and  such  value  is  added  to  their  salary.  In  the  majority  of  cases, 
the  agent  is  provided  with  living  quarters  in  the  station  itself, 
but  in  some  more  important  places,  like  Cochrane,  a separate  house 
is  constructed  for  the  agent  on  land  owned  by  the  Crown. 

“ 4.  The  house  provided  for  the  agent  at  Cochrane  is  at  some 
distance  from  the  railway-station. 

^^5.  On  the  appeal  of  the  respondent  from  the  Court  of  Revision 
coming  before  me,  I held  that  the  house  in  question  was  occupied 
by  the  respondent  in  an  official  capacity,  and  accordingly  he  was 
not  subject  to  assessment  in  respect  thereof  under  the  provisions 
of  section  39  of  the  Assessment  Act. 

The  question  submitted  for  the  opinion  of  the  Court  is : — 

Was  I right  in  holding  that  the  station-agent  was  occupying 
his  residence  in  an  official  capacity  under  the  Crown,  under  section 
39  of  the  Assessment  Act,  and  that  he  was  exempt  from  taxation 
for  such  residence  ? _ 

Section  39  of  the  Assessment  Act  (as  enacted  by  (1917)  7 Geo. 
V.  ch.  45,  sec.  7)  reads: — 

39.  The  tenant  of  any  land  owned  by  the  Crown  (except  a 
tenant  occupying  the  same  in  an  official  capacity  under  the  Crovm) 
arid  the  owner  of  any  land  in  which  the  Crown  has  an  interest  and 


Ap'p.  Div. 
1925. 
Re 

Town  op 
COOHBANE 
AND  King. 

Ferguson, 

J.A. 


480 


ONTARIO  LAW  REPORTS. 


[VOL. 


App.  Div. 
1925. 

Re 

Town  of 
Cochrane 
AND  King. 

Ferguson, 

J.A. 


the  tenant  of  any  such  land  shall  be  assessed  in  respect  of  the 
land  in  the  same  way  as  if  the  land  was  owned  or  the  interest  of 
the  Crown  was  held  by  any  other  person ; in  addition  to  the  liability 
of  every  such  person  to  pay  the  taxes  assessed  against  such  land, 
the  interest,  if  any,  of  every  person  other  than  the  Crown  in  such 
land  shall  be  subject  to  the  charge  thereon  given  by  section  94 
and  shall  be  liable  to  be  sold  under  the  provisions  of  this  Act  for 
arrears  of  taxes  accrued  against  the  land.” 

The  case  of  Be  Town  of  Cochrane  and  Cowan,  50  O.L.R.  169, 
has  settled  for  us  that,  if  the  respondent  occupies  in  his  official 
capacity,  he  occupies  for  the  Crown;  and  the  question  we  have  to 
determine  is,  does  the  respondent  occupy  merely  as  servant  for  the 
Crown  or  does  he  occupy  for  himself  under  the  Crown  ? The  same 
question  has  been  considered  in  many  cases  of  rating  for  taxation 
under  the  Engl^h  statute  intituled  “ An  Act  in  Relief  of  the  Poor,” 
43  Eliz.  ch.  2.  These  cases  are  collected  and  reviewed  in  vol.  24 
of  Halsbury^s  Laws  of  England,  at  pp.  14  and  15. 

I have  read  and  considered  many  of  the  cases,  and  they  do  not 
seem  to  me  to  lay  down  any  formula  or  fixed  rule  of  law  which  may 
be  applied  in  all  cases,  but  rather  shew  that  each  case  must  be 
determined  by  reference  to  its  own  particular  facts  and  circum- 
stances. 

I do  not  propose  to  review  the  many  English  cases  which  several 
learned  Judges  have  said  are  hard  to  reconcile,  but  it  appears  to  me 
that  the  case  of  Wixon  v.  Thomas,  [1911]  1 K.B.  43,  [1912]  1 K.B. 
690,  draws  a clear  distinction  between  the  case  where,  by  the  terms 
of  his  employment,  the  Crovm’s  servant  is  compelled  to  occupy 
the  premises,  and  the  case  where  he  is  merely  permitted  to  do  so, 
and  establishes  that  where  the  servant’s  occupation  is  compulsory 
the  servant  is  exempt,  but  where  his  occupation  is  merely  permis- 
sive he  is  not,  unless  Ihere  is  some  other  circumstance  indicating 
that  the  Crown  has  not  parted  with  possession  or  control  and  did 
not  intend  to  do  so,  such,  for  instance,  as  a reservation  of  a right 
to  inspect,  or  the  fact  that  the  premises  occupied  are  part  of  a 
larger  Crown  holding  or  building  occupied  by  the  Crown  for  a 
Crown  purpose. 

In  this  case  the . residence  occupied  by  the  respondent  is  not 
part  of  or  in  the  railway-station  or  on  the  station-grounds,  but  is 
on  lands  some  distance  away;  the  respondent  is  not  bound  by  con- 
tract to  occupy  them,  nor  required  by  command  or  regulation  to  do 
so;  the  premises  are  not  subject  to  control  or  inspection  by  the 
Crown ; and,  if  we  follow  the  English  decisions,  such  as  Martin  v. 
Assessment  Committee  of  West  Derby  Union  (1883),  11  Q.B.D. 
145,  and  the  Canadian  case  Re  Town  of  Cochrane  and  Cowan 
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{supra),  as  the  same  is  stated  in  the  report,  we  must,  I think,  allow 
the  appeal;  and,  therefore,  the  answer  to  the  questions  submitted 
by  the  learned  Judge  for  the  opinion  of  the  Court  should  be  in 
the  negative. 

Mulock,  C.J.O.,  and  Smith,  J.A.,  agreed  with  Ferguson,  J.A. 

Magee,  J.A. : — In  this  appeal  by  the  Town  of  Cochrane  from 
the  decision  of  the  District  Court  Judge  allowing  Alexander  King’s 
appeal  against  his  assessment  for  the  year  1924,  we  are  limited  to 
the  facts  stated  in  or  to  be  inferred  from  the  special  case. 

Therefrom  it  appears  that  he  has  been  assessed  as  tenant  for 
property  belonging  to  the  railway  owned  and  operated  by  the 
Ontario  Government;  that  the  house  thereon  was  constructed  by 
the  railway  on  its  lands  for  its  station-agent ; that  he  is  the  station- 
agent  and  has  the  right  to  occupy  the  property  free  of  rent  during 
his  tenure  of  office  as  station-agent;  and  that  in  effect  the  only 
difference  between  him  and  agents  in  similar  places  is  that  they 
are  provided  with  living  quarters  in  the  station  itself,  while  his 
house  is  at  some  distance  ” from  the  station,  though  on  railway 
land. 

The  Assessment  Act,  sec.  39,  makes  assessable  the  tenant  of  any 
land  owned  by  the  Crown^  except  a tenant  occupying  the  same  in 
an  official  capacity  under  the  Crown — and,  by  sec.  2,  tenant  ” 
includes  occupant  or  person  in  possession  other  than  the  owner. 

It  is,  I think,  obvious  that  the  statute  does  not  mean  that  the 
occupation  must  be  solely  for  the  purposes  of  his  office.  A tenancy, 
that  is  a right  of  exclusive  possession,  is  not  to  debar  him  from 
exemption,  for  it  is  a tenant  that  is  mentioned  as  entitled  to 
exemption,  though  an  occupant  or  person  in  possession  may  also  be 
exempt.  What  is  necessary  would  appear  to  be  a tenancy  or  occu- 
pation or  possession  in  virtue  of  his  office.  If  it  were  to  be  used 
solely  for  performing  the  duties  of  his  office  he  would  be  no  more  a 
tenant  or  occupant  or  possessor  than  any  of  his  assistants  engaged 
beside  him  or  in  an  adjoining  room.  The  possession  would  be  that 
of  the  employer,  and  he  would  not  even  be  liable  to  assessment. 

The  respondent  is  occupying,  because  he  is  station-agent,  a 
house  on  Crown  property  built  for  a station -agent,  and  by  his  bar- 
2:ain  with  the  Crown  he  is  to  have  it  rent  free  during  his  tenure  of 
office  and  only  during  that  tenure,  and  it  is  not  too  much  to  infer 
and  assume  that -it  is  in  such  proximity  to  the  scene  of  his  active 
duties  as  station-master  that  his  employers  can  be  assured  of  his 
ready  supervision  and  services,  and  doubtless  of  part  of  his  duties 
being  performed  in  it. 

It  seems  to  me,  giving  the  statute  a reasonable  construction. 
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App.  Div.  that  this  is  essentially  occupying  in  an  official  capacity  even  if  not 
for  official  purposes. 

In  the  similar  appeal  case  of  Be  Town  of  Cochrane  and  Cowan, 
Town  OF  50  O.L.R.  169,  the  assessments  were  upheld;  but  the  houses  were 
and^^g^  built  by  the  Government  not  for  permanent  use  by  an  official  during 
M A tenure  of  office  free  of  rent,  but,  owing  to  the  dearth  of  houses 
Magee,  • • ^ community,  to  be  rented,  preferably  no  doubt  to  employees, 

but  to  be  rented  at  rents  such  as  were  reasonable  and  payable  by 
or  to  others.  As  pointed  out  by  the  Chief  Justice,  at  p.  172,  the 
employees  occupied  for  themselves  just  as  any  other  tenant  and  had 
the  exclusive  right  to  occupy  until  their  tenancies  were  determined. 

It  is  not  even/^  he  said,  as  I understand  the  case,  a term  of  the 
tenancies  that  they  shall  continue  only  so  long  as  the  employee 
remains  in  the  service  of  the  Crown,  though  no  doubt  in  practice 
when  they  cease  to  be  in  that  service  their  tenancies,  being  at  will, 
would  be  determined  by  the  exercise  of  the  will  of  the  landlord  to 
put  an  end  to  them.^^  This  case  differs  very  much  from  that  one, 
and  the  distinction  there  drawn  makes  the  difference  apparent.  In 
principle  I cannot  see  that  the  station-master  was  occupying  the 
station-master’s  house  in  his  official  capacity  any  less  than  the 
resident  heads  of  colleges  or  public  institutions,  or  even  the  Lieu- 
tenant-Governors of  the  Provinces,  occupy  the  residences  provided 
for  them.  I leave  out  of  consideration  the  fact  that  in  such  a case 
as  this  the  assessment  would  be  practical  taxation  of  the  Crown — 
because  it  might  equally  be  said  in  the  Cowan  case  that  the  Crown’s 
rentals  would  be  reduced. 

I would  answer  to  the  question  in  the  stated  case  that  the 
learned  District  Court  Judge  was  right  in  holding  that  the  respond- 
ent was  exempt — and  that  the  appeal  therefore  fails. 

Hodgins,  J.A.,: — According  to  the  stated  case,  all  the  station- 
agents  of  the  railway  are  paid  a certain  salary  and  are  entitled,  in 
addition,  to  a residence  free  of  rent  during  their  tenure  of  office.  For 
the  purpose  of  income  tax,  a certain  value  is  placed  by  the  railway 
on  what  the  holding  of  a free  residence  is  worth  to  the  agents,  and 
such  value  is  added  to  their  salary.  I think  this  imports  that  the 
station-agent  who  occupied  the  house  owned  by  the  railway  com- 
pany in  whom  it  is  vested  for  the  Crown,  did  so  virtute  officii  under 
the  Crown,  which  brings  the  respondent  within  the  words  used  in 
sec.  39  of  the  Assessment  Act.  The  decision  in  Re  Town  of  Coch- 
rane and  Cowa/n,  50  O.L.R.  169,  is  based  on  the  fact,  deduced  from 
the  stated  case,  that  there  was  no  compulsion  to  occupy,  but  that  the 
employee  did  so  for  his  personal  convenience,  and  under  those 
circumstances  it  was  held  that  he  did  not  occupy  in  an  official 
capacity.” 
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I do  not  find  that  compulsion  is  a necessary  ingredient  in  deter- 
mining this  question,  if  in  fact  the  occupant  is  placed  there  solely 
by  reason  of,  and  is  occupying  the  premises  for^  the  performance  of 
his  duties  to  the  iCrown. 

The  principle  laid  down,  it  appears  to  me,  is  that  when  valu- 
able property  (that  is,  property  capable  of  yielding  a net  rent 
above  what  is  required  for  its  maintenance),  is  sought  to  be  exempt- 
ed on  the  ground  that  it  is  occupied  ....  for  public  purposes, 
the  public  purposes  must  be  such  as  are  required  and  created  by 
the  Government  of  the  country,  and  are  therefore  deemed  part  of 
the  use  and  services  of  the  Crown.^^  This  is  the  true  criterion  of 
exemption,  according  to  Lord  Westbury,  L.C.,  in  Mersey  Docks  and 
Harbour  Board  Trustees  v.  Cameron  (1865),  11  H.L.C.  443,  at  pp. 
504,  505.  And  in  the  case  of  Coomber  v.  Justices  of  Berks  (1883), 
9 App.  Gas.  61,  Lord  Watson,  at  p.  75,  says:  I have  been  unable 

to  discover  for  myself  any  good  reason  why  a person  vested  with 
the  legal  estate,  but  whose  right  is  that  of  a bare  fiduciary,  holding 
the  premises  for  proper  Government  uses,  should  be  less  entitled 
to  plead  the  privileges  of  the  Crown  than  one  who  occupies  for  the 
same  purposes T 

Now  the  public  purposes  mentioned  by  Lord  Westbury  must 
be  such  as  are  required  and  created  by  the  Government  of  a coun- 
try and  are  therefore  to  be  deemed  part  of  the  use  and  service  of 
the  Crown. 

There  can  be  no  doubt  in  this  case  that  the  railway  comes  within 
that  description. 

The  remarks  of  Cleasby,  B.,  in  Bent  v.  Roberts  (1877),  3 Ex. 
D.  66,  throw  some  light  on  the  position.  He  says  (p.  72)  : What 

we  have  to  consider  is  simply  this : is  he  (the  superintendent  of 
police)  “ to  be  regarded  as  a person  occupying  or  living  upon  these 
premises  in  any  different  manner  from  this,  that  he  is  allowed  to 
live  there  upon  part  of  the  police  premises  ? 

Here  the  premises  belong  to  the  Crown,  and,  while  in  one  sense 
residence  is  not  stated  to  be  compulsory,  it  is  so  in  another  sense, 
because  according  to  it  a separate  house  is  constructed  for  the  agent 
on  land  OAvned  by  the  railway  instead  of  his  being  provided  with 
living  quarters  in  the  station  itself,  and  his  relation  to  the  railway 
company  is  in  itself  such  as  would  render  it  incumbent  on  him  to 
take  up  his  residence  Avhere  they  designate.  It  is  not,  in  fact,  as 
in  the  Cowan  case,  an  occupation  for  his  personal  convenience,’’ 
but  for  the  convenience  of  the  railway  company,  i.e.,  the  Crown. 

The  case  of  Wixon  v.  Thomas^  [1911]  1 Tv.B.  43,  was  one  in 
which  a sergeant-major,  acting  as  sergeant-instructor  to  the  Essex 
Yeomanry,  AAms  quartered  at  Southend-on-Sea  for  the  purpose  of 
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discharging  his  duties  in  connection  with  the  Territorial  Force, 
and  he  lived  with  his  family  on  the  premises  in  question,  which 
differed  in  no  way  from  an  ordinary  dwelling  house.  Lord  Alver- 
stone,  C.J.,  at  p.  55,  says:  “I  do  not  say  how  the  matter  would 
have  stood  if  there  had  been  a beneficial  user  for  purposes  other 
than  those  of  the  Crown.  In  this  case  suitable  premises,  not  found 
to  be  in  any  way  larger  than  necessary,  were  acquired  by  a county 
association  intended  for  the  occupation  of,  and  occupied  by^  an 
officer  in  the  Regular  Army  discharging  duties  in  connecMon  with 
the  Territorial  Force,  and  so  long  as  a house  so  acquired  continues 
to  be  so  used  it  is  used  for  Crown  purposes  and  is  exempt  from 
rating.”  He  added  later  in  the  judgment  (p.  56)  : As  long  as 

an  officer  in  the  Regular  Army  lives  in  such  a house  for  the  pur-  - 
poses  of  his  duty  he  is  exempt  from  ratability  in  respect  of  it.” 

In  appeal  in  the  same  case,  [1912]  1 K.B.  690,  while  Cozens- 
Hardy,  M.R.,  said  this  was  a case  of  a soldier  occupying  premises 
by  command  of  the  Crown,  through  his  superior  officer,  for  the 
purposes  of  the  Crown,  Buckley^  L.J.,  says  (pp.  697,  698)  : The 

lessees,  therefore,  are  persons  who,  for  the  purpose  of  the  military 
service  of  the  country,  have  taken  these  premises,  and  the  rent  is 
paid  by  the  Crown.  In  that  state  of  facts  it  appears  that  these  men 
are  there  not  in  the  exercise  of  any  right  of  occupation.  They  (the 
men  in  occupation)  have  no  tenure  or  right  of  occupation  at  all. 
They  are  there  in  pursuance  of  their  duty.  They  are  told  to  go 
there  for  the  purposes  of  the  instruction  which  they  owe  it  to  the 
Crown  to  give  to  the  Territorial  Forces.  They  are  persons,  I think, 
who  are  placed  there  by  the  Crown  in  performance  of  their  duty 
to  the  Crown,  and  the  occupation  of  the  premises  is  in  the  Crown 
by  the  servants  of  the  Crown.” 

I think  that  the  station-master  in  this  case  is  not  there  in  the 
exercise  of  any  right  of  occupation,  but  is  there  in  pursuance  of  his 
duty,  and  was  so  placed  by  the  railway  authorities  in  and  for  the 
performance  of  his  duties  to  the  railway  company.  The  real  ques- 
tion is,  to  my  mind,  whether  the  station-agent  is  or  is  not  there  in 
the  exercise  of  a right  of  occupation  independently  of  his  services 
to  the  railway  company,  who  represent  the  Crown. 

I think  the  appeal  should  be  dismissed. 

Appeal  allowed  (Magee  and  Hodgins,  JJ.A.,  dissenting). 
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[MAGEE,  J.A.] 

Re  McAlpine. 

Will — Co7istructio7i — Effect  of  Codicils — Will  mid  two  Codicils  Admitted 
to  Prohate — Validity  not  Questionable — “ Remainder  of  my  Per- 
sonal Estate^’  not  Converted  into  Cash  — Whether  Referable  to 
Specific  Securities — Whether  First  Codicil  in  Effect  Revoked  by 
Second — Intention  of  Testator — Scheme  of  Distribution  among 
Children  of  Personalty  and  Realty  or  Proceeds  of  Realty. 

A will  and  two  codicils  executed  by  the  testator,  who  died  in  1923, 
were  duly  admitted  to  probate.  By  the  will,  made  in  1915,  the  tes- 
tator’s son  W.  was  appointed  executor,  and  the  testator’s  whole 
estate,  real  and  personal,  was  given  to  W.  in  trust  to  be  disposed  of 
as  follows:  the  real  estate  to  be  sold  within  four  years  after  his 
decease  and  divided  into  18  equal  shares;  certain  specific  chattels 
to  be  given  to  two  sons;  all  the  remainder  of  his  personal  estate  to 
be  converted  into  cash  and  divided  within  one  year  after  the  tes- 
tator’s decease.  The  division  of  the  proceeds  of  both  realty  and 
personalty  was  to  be  among  the  testator’s  seven  children  in  unequal 
shares,  a special  provision  being  made  as  to  one  son,  C.,  for  whom 
$1,000  was  to  be  set  apart  and  held  in  trust  by  J.,  and  the  interest 
thereon  paid  to  C.  annually,  and  at  his  decease  the  principal  to  go 
to  his  heirs,  executors,  and  administrators.  A printed  clause  as  to 
all  the  residue  of  his  estate  not  thereinbefore  disposed  of  was  filled 
up  by  giving  such  residue  to  his  “ sons  and  daughters  aforesaid.” 

By  the  first  codicil,  made  in  1916,  he  varied  the  proportions  specified 
in  the  will,  appointed  B.  to  be  one  of  his  executors,  and  in  all  other 
respects  confirmed  his  will.  This  codicil  was  on  a separate  paper 
from  the  will.  The  second  codicil,  made  in  1920,  referred  to  the  will 
by  its  date  and  was  endorsed  on  the  will;  it  did  not  refer  to  the  first 
codicil.  The  draftsman  of  this  codicil  was  ignorant  of  the  existence 
of  the  first  codicil.  The  first  clause  of  the  second  codicil  empowered 
W.  as  trustee  to  sell  and  dispose  of  the  real  property  in  such  parcels, 
at  such  times,  and  in  such  manner  as  to  W.  should  seem  best.  By 
the  second  clause,  the  testator  bequeathed  “ the  remainder  of  my 
personal  estate,”  after  having  been  converted  into  cash,  to  all  his 
sons  and  daughters  in  equal  shares.  In  the  third  clause  he  stated 
that  the  division  of  his  estate  in  the  proportions  set  forth  in  the  will 
was  based  on  the  sums  advanced  to  his  children  from  time  to  time 
in  the  past.  He  appointed  M.  executor  “ in  addition  to  my  son  W.” 
In  all  other  respects  he  confirmed  his  will:  — 

Held,  that,  the  codicil  of  1916  having  been  admitted  to  probate,  its 
validity  could  not  on  this  application  (upon  originating  notice  for 
determination  of  the  meaning  and  effect  of  the  will  and  codicils) 
be  questioned,  whatever  might  be  the  effect  upon  it  of  the  later 
codicil. 

It  appeared  that  on  the  10th  March,  1919,  the  testator  had  lodged  in 
a chartered  bank  six  Government  bonds  of  the  value  of  $1,000  each:  — 

Held,  that  the  words  “ the  remainder  of  my  personal  estate,”  in  clause 
2 of  the  second  codicil,  did  not  refer  to  the  six  bonds  only.  Those 
bonds  were  included  in  the  general  personal  estate.  It  was  the 
“remainder  of  my  personal  estate”  to  be  “converted  into  cash,”  as 
mentioned  in  the  will,  with  which  clause  2 of  the  second  codicil  dealt, 
and  the  legacy  of  $1,000  to  C.  was  changed  into  one-seventh  share  of 
the  whole  converted  personalty. 

Held,  also,  that  the  second  codicil  had  not  the  effect  of  revoking  the 
first — no  intention  to  revoke  the  first  codicil  or  to  revive  the  original 
distribution  thereby  changed  was  shewil. 
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23  and  25  of  the  Wills  Act. 

Re  Held,  also,  that  the  proceeds  of  personalty  not  specifically  bequeathed 
McAlpine.  should  be  divided  into  seven  equal  shares,  one  for  each  child,  but  the 
share  of  C.  was  to  be  paid  to  J.  to  be  held  upon  the  same  trust  as  was 
declared  in  the  original  will  as  to  the  $1,000;  and  that  the  real  estate 
or  its  proceeds  should  be  divided  in  the  proportions  directed  by  the 
will  as  changed  by  the  first  codicil. 

Application  by  the  executors  of  the  will  of  Alexander  Johnson 
McAlpine,  deceased,  for  an  order  declaring  the  true  interpretation 
of  the  will  and  two  codicils. 

The  application  was  heard  by  Magee,  J.A.,  in  the  Weekly 
Court,  Toronto. 

D.  B.  Coleman,  for  the  executors  and  for  certain  of  the  testatoPs 
children. 

D.  C.  Ross,  for  the  Public  Trustee  and  for  other  children  of  the 
testator. 

January  13,  1925.  Magee,  J.A.  : — The  will  is  dated  the  3rd 
September,  1915.  By  it,  after  revoking  previous  wills  and  directing 
payment  of  debts  and  expenses,  the  testator  gave  in  trust  all  his 
estate,  real  and  personal,  to  his  son  William  D.  McAlpine  to  be 
disposed  of  as  follows : the  real  estate  to  be  sold  within  4 years  after 
his  decease  and  divided  in  18  equal  shares  as  thereinafter  men- 
tioned; certain  household  effects  and  chattels  to  his  son  David  and 
certain  others  to  his  son  Bruce;  all  the  remainder  of  his  personal 
estate  he  wished  converted  into  cash  by  his  executor  and  divided  by 
him  as  follows  within  one  year  after  the  testator’s  decease : first,  give 
to  the  testator’s  son  John  J.  the  sum  of  $1,000  to  be  held  in  trust 
by  him  with  $800  previously  given  for  the  sole  purpose  of  paying 
the  testator’s  son  Charles  the  interest  on  the  said  sum  or  part  of 
the  principal  if  he  deems  it  necessary^  interest  to  be  paid  annually; 

at  his  decease  any  part  or  all  of  the  said  principal  sum  to  be  given 
to  his  heirs  executors  or  administrators.”  Then  the  will  proceeded : 
All  my  estate  both  real  and  personal  at  the  times  hereinbefore 
mentioned  shall  be  divided  by  my  said  executor  in  the  following 
manner  viz. 2 shares  each  to  his  son  A.  Gr.  and  his  son  J ohn  J. ; 
3%  shares  each  to  his  son  David  L.  and  his  son  William  D.;  4 
shares  to  his  son  Bruce  and  3 shares  to  his  daughter  Ida  Wardwell: 
1 8 shares  in  all.  A printed  clause  as  to  all  the  residue  of  his  estate 
not  thereinbefore  disposed  of  was  filled  up  by  giving  such  residue 
to  his  ^^sons  and  daughter  as  aforesaid ;”  and  he  appointed  his  son 
William  D.  McAlpine  to  be  executor. 

By  a codicil  dated  the  10th  June,  1916,  he  declared:  "It  is  my 
will  that  two  of  the  shares  which  I gave  to  my  son  Bruce  McAlpine 
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and  one  of  the  shares  which  I gave  to  my  son  David  L.  Me  Alpine  iM^igee,  J.A. 
shall  be  equally  divided  among  my  sons  A.  G-.  McAlpine  John  J. 

McAlpine  and  William  D.  McAlpine  and  my  daughter  Ida  Ward-  - — 
well — the  said  sons  Bruce  McAlpine  and  David  McAlpine  having  mciAupine.' 
received  advances  during  my  lifetime  and  he  appointed  John  B. 

Brant  to  be  one  of  his  executors^  and  added^  In  all  other  respects 
I do  confirm  my  said  will.”  This  codicil  is  on  a separate  paper 
from  the  will. 

A typewritten  codicil  endorsed  on  the  will  itself^  dated  the  3rd 
August,  1920,  begins:  This  is  a codicil  to  the  last  will  and  testa- 

ment of  me  Alexander  Johnson  McAlpine  dated  the  3rd  day  of 
September  A.D.  1915.”  The  first  clause  empowers  his  son  William 
as  trustee  to  sell  or  dispose  of  his  real  property  in  such  parcels,  at 
such  times,  and  in  such  manner  as  to  him  seems  best.  The  remain- 
ing clauses  read  thus:  ^^(2)  The  remainder  of  my  personal  estate 
after  having  been  converted  into  cash  I give  and  bequeath  to  all 
my  said  sons  and  daughters  in  equal  shares.  The  share  of  my  son 
Charles  McAlpine  to  be  paid  to  John  J.  McAlpine  in  trust  on  the 
same  conditions  as  in  the  said  will  mentioned.  (3)  The  division  of 
my  estate  in  the  proportions  set  forth  in  my  said  will  is  based  on 
the  sums  advanced  by  me  to  my  children  from  time  to  time  in  the 
past.  (4)  And  I nominate  and  appoint  Henry  W.  Macoomb  of  the 
City  of  Welland  executor  in  addition  to  my  son  William  D.  Mc- 
Alpine named  as  executor  in  the  said  will.  (5)  In  all  other  respects 
I do  confirm  my  said  will.’^ 

The  testator  died  on  the  1st  September,  1923,  and  probate  of 
the  will  and  the  two  codicils  was  granted  by  the  Surrogate  Court 
of  Welland  County,  where  he  had  his  fixed  place  of  abode,  to  Wil- 
liam D.  McAlpine  and  Henry  Wonde  Macoomb.  His  estate  was 
valued  at  $43,627.21,  consisting  of  realty  $24,630  and  personalty 
$18,997.21,  which  includes  less  than  $100  of  such  household  effects 
and  chattels  as  were  specifically  bequeathed  to  the  two  sons  David 
and  Bruce.  The  seven  children  named  survive  him,  the  son  Charles 
being  an  inmate  of  Willard  State  Hospital  in  the  State  of  Hew 
York. 

The  second  codicil  makes  uo  allusion  to  the  first  codicil.  Mr. 

Macoomb,  the  executor,  who  is  a solicitor,  states  in  his  affidavit  that 
the  testator  brought  the  will  to  him  and  instructed  him  to  draw  a 
codicil,  which  he  did,  and  that  the  testator  did  not  then  or  at  any 
other  time  mention  to  him  any  other  codicil,  nor  have  any  with 
him,  and  that  the  will  with  the  endorsed  codicil  was  left  with  him, 

Mr.  Macoomb,  till  after  the  testator’s  decease,  and  that  subsequently 
to  the  latter  event  the  first  codicil  was  produced  by  the  son-in-law 
Arthur  C.  Wardwell,  whom  the  testator  had  been  visiting  for  some 
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Magee,  J.A.  weeks  prior  to  his  death.  The  affidavit  further  states  that  on  the 
10th  March,  1919,  the  testator  had  lodged  with  the  Bank  of  Toronto 

at  Welland  six  Dominion  Government  Victory  bonds  of  $1,000 

McAlpinb. 

The  executors  ask:  (1)  Is  the  codicil  of  1916  valid?  (2)  Do  the 
words  the  remainder  of  my  personal  estate  in  para.  2 of  the 
codicil  of  1920  refer  to  the  six  bonds  lodged  with  the  bank?  (3) 
Does  the  codicil  of  1920  revoke  and  cancel  the  codicil  of  1916? 
(4)  In  what  proportions  will  the  estate  be  divided? 

As  to  the  first  question,  the  codicil  of  1916  has  been  admitted 
to  probate,  and  its  validity  cannot  on  this  application  be  ques- 
tioned, whatever  may  be  the  effect  upon  it  of  the  later  codicil. 

As  to  the  second  question,  no  reason  appears  why  the  six  bonds 
should  not  be  included  in  the  general  personal  estate.  I assume 
that,  being  Victory  bonds,  they  w^ere  acquired  after  the  date  of  the 
will.  It  is  not  suggested  that  they  were  lodged  with  the  bank  for 
any  purpose  other  than  custody  or  were  affected  by  any  trust  or 
charge.  There  is  no  reason  to  suppose  that  they  alone  would  be 
referred  to  as  the  remainder  of  my  personal  estate  not  converted 
into  cash.^’  But  it  is  convenient  here  to  consider  what  those  words 
in  the  second  codicil  do  mean. 

In  the  will,  after  the  two  specific  bequests  of  chattels,  the  tes- 
tator had  said,  “All  the  remainder  of  my  personal  estate  of  any  kind 
whatsoever  or  wheresoever  I wish  converted  into  cash  by  my  said 
executor  and  divided  by  him  as  follows  within  one  year  after  my 
decease:  first  give  my  son  John  J.  Me  Alpine  the  sum  of  one  thou- 
sand d.'Jlars  to  be  held  in  trusV^  and  then  directed  that  all  his 
estate  both  real  and  personal  at  the  times  thereinbefore  mentioned 
should  be  divided  among  the  six  named  children  in  the  unequal 
proportions  specified.  That  would  dispose  of  his  whole  personal 
estate,  including  any  bonds  or  other  securities  he  might*  then  or 
subsequently  have.  There  would^  after  that  distribution,  be  no 
remainder  of  personal  property.  As  the  disposition  of  personalty 
seems  the  main  object  of  the  codicil  of  1920,.  and  there  is  nothing 
else  upon  which  it  could  take  effect,  the  only  conclusion  seems  to 
be  that  the  “ remainder  ” it  dealt  with  was  either  that  which  was 
left  after  the  two  specific  bequests  of  chattels,  or  that  which  still 
w^ould  remain  after  paying  the  $1,000  to  John  in  trust  for  Charles, 
and  which  the  testator  had  joined  with  the  proceeds  of  the  realty 
and  given  to  six  children  in  unequal  proportions,  excluding  Charles. 
Whichever  it  was,  he  now  wished  seven  children,  including  Charles, 
to  share  and  to  share  equally,  but  Charles’s  share  to  be  paid  to 
John  in  trust. 

As  between  these  two  “ remainders  ” of  the  personal  property 
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the  only  difference  would  be  the  $1,000  to  be  paid  John  for  Charles,  Magee,  J.A. 
and  the  question  would  be  whether  Charles’s  share  of  the  person- 

alty  would  be  $1,000  more  than  the  shares  of  the  others.  He  was  

not  to  get  anything  from  the  realt}^,  and  therefore  it  might  be  that  MoiSSiNE. 

he  should  benefit  from  more  of  the  personalty.  But  the  words  of 

this  second  codicil  are,  the  remainder  of  my  personal  estate  after 

having  been  converted  into  cash,”  not  after  paying  $1,000  to 

John.”  The  draftsman  and  the  testator  had  before  them  the  will 

upon  which  the  codicil  was  endorsed;  and  the  will,  after  the  two 

specific  bequests  of  cliattels,  directed  “all  the  remainder  of  my 

personal  estate  ” to  be  “ cenverted  into  cash.”  One  cannot  help 

concluding  tliat  it  was  this  remainder  which  the  codicil  dealt  with, 

and  therefore  that  the  legacy  of  $1,000  for  Charles  is  now  changed 

into  one-seventh  share  of  the  whole  converted  personalty.  This  is, 

I think,  the  preferable  construction  rather  than  reading  it  as  deal- 
ing with  a remainder  of  a remainder. 

As  to  the  third  question,  whether  the  second  codicil  in  effect 
revokes  the  first,  although  not  mentioning  the  latter  and  not  con- 
taining any  general  revoking  clause^  it  arises  upon  the  second 
codicil’s  last  clause,  reading,  “ In  all  other  respects  I do  confirm 
my  said  will,”  the  codicil  itself  beginning  with  the  reference  to 
the  will  by  its  date. 

The  two  executors  and  the  two  sons  David  and  Bruce,  wRo  were 
losers  by  the  first  codicil,  contend  that  it  is  revoked,  and  that  con- 
firmation of  the  will  means  restoration  of  the  will  unaffected  by 
anything  but  the  second  codicil — and  they  cite  Findlay  v.  Pae 
(1916),  37  O.L.R.  318;  In  the  Goods  of  Petchell  (1874),  L.R.  3 
P.  & D.  153;  In  re  Pereira  (1912),  28  Times  L.R.  479;  Ontto  v. 

Gilbert  (1854),  9 Moore  P.C.  131;  and  Theobald  on  Wills,  6th  ed., 
p.  46.  These  authorities  do  not  help  the  construction  they  ask  for. 

Cutto  V.  Gilbert  merely  says  that  under  the  Wills  Act  (1  Viet.  ch. 

26,  sec.  2)  there  can  be  no  revival  of  a will  revoked  by  another  except 
by  re-execution  or  by  a codicil  duly  executed.  In  In  re  Pereira  the 
question  was  merely  whether  a single  codicil  had  in  fact  revoked  a 
residuary  bequest  in  the  will — but  the  Court,  in  holding  revoca- 
tion, recognised  the  rule  that  a gift  in  clear  terms  would  not  be 
taken  away  unless  the  revocation  was  equally  clear.  In  the  Goods 
of  Petchell  was  a case  of  two  wills,  the  second  containing  no  revoc- 
atory clause  and  making  no  provision  for  the  residuary  estate  after 
death  of  the  life  beneficiary,  and  both  were  admitted  to  probate 
as  together  containing  the  will.  Sir  James  Hannen  dealt  with 
revocation  as  a question  of  construction  and  the  manifest  object 
of  the  second  will,  and  adhered  to  the  principle  that  any  number 
of  instruments,  so  they  be  clearly  testamentary,  may  be  admitted 
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Magee,  J.A.  to  probate  as  together  containing  the  last  will  of  the  deceased,  and 
^q25  if  a subsequent  one  be  partty  inconsistent  with  an  earlier  the  later 
will  revoke  the  earlier  as  to  that  part  only  where  they  are  incon- 
MoAlpine.  sistent. 

In  Findlay  v.  Pae  there  was  a will  of  the  28th  May,  1909,  with 
two  codicils  thereto  in  1909  and  1910,  then  a will  of  1913  revoking 
all  prior  wills,  then  two  codicils  of  Pebrnary  and  December,  1915. 
The  codicil  of  February,  1915,  was  expressed  to  be  a third  codicil 
to  the  will  of  the  28th  May,  1909,  and,  after  making  some  changes 
as  to  benefits,  wound  up  with  the  words  in  all  other  respects  I 
confirm  my  said  will.”  The  codicil  of  December^  1915,  merely 
began,  “ This  is  a fourth  codicil  to  my  will,”  not  referring  to  its 
date,  but  it  wound  up  with  the  words,  In  all  other  respects  I con- 
firm my  said  will  and  the  three  codicils  I have  made  thereto.” 
Neither  of  the  two  codicils  expressly  revoked  the  will  of  1913. 
Latchford,  J.,  now  C.J.,  held  that  by  the  expressed  confirmation 
of  the  will  and  three  codicils  an  intention  to  revive  not  only  the 
will  of  1909  but  the  two  codicils  of  1909  and  1910  was  indicated, 
and  probate  of  that  will  and  the  four  codicils  was  granted  without 
the  1913  will.  The  real  bearing  of  that  case  upon  the  present  one  is 
against  the  contention  made  here  for  revocation  of  the  intervening 
codicil,  for  in  that  case  the  third  codicil,  like  the  second  here, 
confirmed  the  will  and  referred  to  its  date,  making  no  mention  of 
the  previous  codicils,  which  evidently  the  testator  intended  to  keep 
alive. 

Section  23  of  the  Wills  Act,  R.S.O.  1914,  ch.  120,  provides 
that  except  in  case  of  marriage  or  by  destruction  no  will  (which 
by  sed.  2(e)  includes  codicil)  or  any  part  thereof  shall  be  revoked 
unless  by  another  duly  executed  will  (or  codicil)  or  writing  declar- 
ing an  intention  to  revoke  the  same. 

Section  25  provides  that  no  will,  or  any  part  thereof,  which 
has  been  in  any  manner  revoked,  shall  be  revived  otherwise  than 
by  re-execution  thereof  or  by  a codicil  duly  executed  and  shewing 
an  intent  to  revive  the  same.  The  latter  part  of  this  sec.  25  is 
important,  though  not  here  directly  applicable : Where  any  will 

which  has  been  partly  revoked,  and  afterwards  wholly  revoked,  is 
revived  such  revival  shall  not  extend  to  so  much  thereof  as  was 
revoked  before  the  revocation  of  the  whole  thereof,  unless  an  inten- 
tion to  the  contrary  is  shewn,”  In  other  words,  if  here  the  will  of 
1915,  after  being  partly  revoked  by  the  codicil  of  1916,  had  been 
wholly  revoked,  then  a revival  of  the  will  would  only  be  a revival 
of  the  will  as  so  partly  revoked  and  not  as  it  stood  originally.  This 
in  Findlay  v.  Pae  would,  apart  from  the  fourth  codicil,  have  given 
effect  to  the  first  two  revoked  codicils  by  the  confirmation  of  the 
will  in  the  third  codicil  without  reference  to  the  fourth. 
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Before  the  Imperial  Wills  Act,  in  Smith  v.  Cunningham  Ma:^ee,  J.A. 
(1823),  1 Addams  448,  there  were  a will  and  seven  codicils.  The 

sixth  codicil  confirmed  the  will  by  date  and  two  codicils  of  1813  

and  1819  (the  second  and  fifth),  and  it  was  contended  that  the  MciSpiNE. 
other  codicils  were  revoked.  Sir  John  Nicholl  held  the  question 
of  revocation  to  be  one  of  intention  and  the  intention  to  revoke 
must  be  clear  and  unequivocal  and  the  contents  and  circumstances 
rendered  such  intent  improbable,  and  granted  probate  of  all  seven 
documents. 

In  Croslie  v.  MacDoual  (1799),  4 Ves.  610,  a fifth  codicil, 
reciting  the  will  by  its  date,  changed  an  executor  and  in  all  other 
respects  confirmed  the  said  will — it  was  argued,  as  here,  that  there- 
by the  other  four  codicils  were  revoked.  It  is  well  to  quote  the 
Master  of  the  Rolls,  who  said  (p.  615)  : “The  testator  makes  a 
fifth,  expressly  calling  it  a codicil  to  his  will;  by  which  he  sub- 
stitutes one  executor  for  another:  and  then  in  the  common  way, 
quite  unnecessarily,  he  declares,  that  is  the  only  point  in  which 
he  makes  any  alteration  in  the  will;  for  that  is  the  real  meaning 
of  those  words ; that  having  altered  his  will  in  one  respect  he  means 
to  alter  it  in  no  other.  The  question  then  is,  whether  the  fourth 
codicil,  so  far  as  it  is  inconsistent  with  the  will,  is  revoked  in 
consequence  of  this  reference  by  the  fifth  to  the  will;  which  indeed 
is  the  case  of  every  codicil ; which  must  refer  to  some  will,  the  last 
in  date,  if  no  express  date  is  mentioned;  if  there  is,  that  of  the 
particular  date  expressed  . . . It  is  perfectly  true,  that  if  a man 
ratifies  and  confirms  his  last  will,  he  ratifies  and  confirms  it  with 
every  codicil  that  has  been  added  to  it.  There  is  a great  distinc- 
tion between  wills  and  codicils  in  this  respect.  . . . Unless  there 
is  something  to  shew,  it  was  meant  to  be  coupled  with  another 
instrument,  it  is  not  taken  to  be  a codicil.  But  if  it  does  purport 
to  be  coupled  with  another  instrument,  it  is  as  much  a part  of  that 
instrument,  as  if  it  was  written  upon  the  same  paper.  Many 
absurdities  would  follow  from  the  contrary  construction.  . . . The 
Solicitor-General  confesses,  that  if  it  was  not  for  the  case  of  Lord 
Walpole  V.  Lord  Orford  (1797),  3 Ves.  402,  he  should  scarcely 
have  been  able  to  argue  it:  but  he  thinks  that  case  affords  him 
a sufficient  ground.  It  differs  in  this  essential  point.  There  was 
no  question  in  that  case  upon  a will  and  a codicil.  The  question 
was  upon  two  inconsistent  wills.”  He  therefore  declared  that  two 
annuities  given  by  the  will  and  revoked  by  the  fourth  codicil  re- 
mained revoked. 

In  Follett  V.  Pettman  (1883),  23  Ch.  I).  337,  there  were  three 
codicils,  and  the  third,  giving  the  date  of  the  will,  confirmed  the 
will  except  as  altered  by  a codicil  of' 1878,  which  was  the  first 
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Magee,  J.A.  codicil.  Kay,  J.,  held  that  the  second  codicil  also  took  effect,  giving 
2925.  the  words  of  confirmation  in  effect  the  same  meaning  as  that 

quoted  from  Croshie  v.  MacDoual. 

McAlpine.  In  the  Goods  of  De  la  Saussaye  (1873),  L.R.  3 P.  & D.  42, 
four  codicils  in  Spain  to  an  English  will  of  1869  were  held  not 
revoked  by  an  English  fifth  codicil  of  1872  confirming  the  dispo- 
sitions in  the  will  of  1869,  in  whatever  does  not  clash  or  interfere 
with  the  contents  of  this  codicil,  which  is  to  be  considered  as  my 
last  and  deliberate  will  and  testament,  and  to  be  fulfilled  accord- 
ingly,’^ nor  by  a later  English  sixth  codicil  confirming  his  former 
will  and  codicil  in  everything  not  in  contradiction  to  the  present. 
Sir  James  Hannen  said  that  the  question  is  one  always  to  be  col- 
lected from  the  language  of  the  posterior  instrument,  and  he  was 
of  opinion  that  the  ratification  of  the  will  of  1869  did  not  affect  the 
Spanish  codicils,  and  that  those  codicils  must  be  deemed  to  be  parts 
of  the  will  and  were  themselves  confirmed  by  ratification  of  the 
will  of  which  they  were  modifications,  and  this  although, the  codicil 
was  declared  to  be  his  last  and  deliberate  will. 

In  Green  v.  Trite  (1878)^  9 Ch.  D,  231,  a first  codicil  was  held 
to  take  effect  although  a second  codicil  after  changes  (Confirmed 
the  will  in  other  respects.  Fry,  J.,  after  discussing  various  cases, 
said  that  the  mere  fact  that  the  testator  describes  the  will  by  a 
reference  to  its  original  date  does  not  seem  to  him  sufficient  to 
exclude  the  inference  that  the  will  referred  to  is  the  will  as 
modified  by  the  codicils. 

These  authorities  suffice  to  dispose  of  the  argument  for  implied 
revocation  of  the  first  codicil  by  a clause  which  is  too  often  a mere 
perfunctory  and  unnecessary  insertion  by  the  draftsman ; but  there 
remains  to  be  considered,  the  ease  from  Nova  Scotia  of  McLeod  v. 
McNat,  [1891]  A.C.  471,  where  a codicil  of  July,  1882,  confirmed 
a will  of  1880  in  every  other  respect  than  as  altered  by  that  codicil, 
and  it  was  held  that  a codicil  of  June,  1882,  alleged  and  assumed 
to  have  revoked  a residuary  bequest  in  the  will  to  a college,  could 
not  take  effect,  and  that  the  residuary  bequest  was  restored,  and 
their  Lordships  considered  (p.  476)  "that  the  word  ^confirm’  is 
an  apt  word,  and  expresses  the  meaning  and  has  the  operation  of 
the  word  ^revive,’  which  is  used  in  the  statute”  — that  of  Nova 
Scotia  corresponding  to  sec.  25  of  the  Ontario  Wills  Act.  But 
they  say  (p.  474)  : "It  has  been  decided  in  many  cases  that  the 
intention”  (to  revive)  "must  be  found  in  the  instrument  itself; 
and  it  may  be  taken  that  the  recent  decisions  have  established  that 
a mere  reference  to  the  document  intended  to  be  dealt  with,  whether 
will  or  codicil,  by  its  date,  is  not  sufficient  in  itself.  The  date  is 
an  important  element  in  the  consideration,  but  it  is  not  to  be  taken 
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by  itself ; it  becomes  necessary  to  look  to  the  context,  and  to  any-  Magee,  J.A. 
thing  else  in  the  document  which  may  explain  whether  the  inten-  ^925. 

tion  of  the  testator  was  to  confine  the  action  of  the  testamentary  

disposition  under  consideration  to  the  document  of  that  date,  or  McAlpine. 
to  extend  it  to  something  more.^^  Their  Lordships  then  proceeded 
to  analyse  the  codicils  and  the  circumstances,  and  they  were  led 
inevitably  to  the  conclusion  that  the  testator  intended  to  deal  only 
with  the  will  of  1880,  not  in  combination  with  but  as  distinct  from 
the  codicil  of  June,  1882,  and  that  other  minor  points  in  the  codi- 
cils all  pointed  in  the  same  direction.  It  was  therefore  upon  the 
particular  facts  of  that  case  that  it  was  decided,  and  it  is  in  prin- 
ciple against  the  alleged  revocation  in  this  case. 

If  we  look  closely  at  the  three  documents  here,  the  opposite 
result  would  seem  obvious.  The  will  had  made  unequal  and  unex- 
plained distribution  of  both  real  and  personal  estate.  The  first 
codicil  reduces  the  inequality  and  gives  as  a reason  the  fact  of 
Bruce  and  David  having  received  advances.  In  the  second  codicil 
he  removes  the  inequality  as  regards  his  personal  estate  and  he 
wishes  to  explain  the  reason  for  what  might  unexplained  seem  to 
have  been  unjust  discrimination,  by  stating  that  the  division  in 
his  said  will  is  based  upon  the  sums  advanced  by  him  to  his  children 
from  time  to  time  in  the  past.  Now  if  by  this  word  will  ” he 
meant  the  paper  of  1915  alone,  then  the  same  considerations  of 
justice  on  the  basis  of  advances  were  also  declared  to  have  guided 
him  in  the  codicil  of  1916,  and  should  therefore  still  be  given  effect 
to.  If,  on  the  other  hand,  he  meant  that  his  will  as  modified  by 
the  codicil  had  a just  basis,  then  that  implies  the  modification. 

I therefore  conclude  that  no  intention  to  revoke  the  codicil  of 
1916  or  to  revive  the  original  distribution  thereby  changed  is  shewn. 

I should  perhaps  allude  to  the  appointment  of  Mr.  Brant  as  co- 
executor in  the  first  codicil.  Whether  Mr.  Macoomb  was  substi- 
tuted for  him  or  also  added  as  co-executor  is  not  before  me.  That 
would  be  a question  on  the  construction  of  the  second  codicil,  but 
would  not  help  in  the  solution  of  the  question  of  revocation. 

As  to  the  fourth  question,  the  estate  is  distributable  as  follows. 

The  proceeds  of  personalty  not  specifically  bequeathed  will  be 
divided  into  seven  equal  shares,  one  for  each  child,  but  the  share 
of  Charles  is  to  be  paid  to  John  to  be  held  upon  the  same  trust 
as  was  declared  in  the  original  will  as  to  the  sum  of  $1,000.  The 
real  estate  or  its  proceeds  will  be  divided  in  the  proportions  directed 
by  the  will  as  changed  by  the  first  codicil. 

The  costs  of  all  parties  other  than  Charles  on  this  application, 
being  occasioned  by  the  question  as  to  the  realty,  are  to  be  paid  out 
of  the  proceeds  of  the  realty,  and  the  costs  of  Charles  or  the  Public 
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Trustee  as  representing  him  to  be  paid  out  of  the  personal  estate. 

On  the  argument  the  Public  Trustee,  acting  for  Charles,  was 
represented  by  the  same  counsel  as  were  the  other  three  children. 
As  my  conclusion  about  the  personalty  may  be  deemed  adverse 
to  Charles’s  interests,  the  Public  Trustee  may,  if  he  considers  it 
proper,  have  the  matter  spoken  to  on  that  branch  of  the  case  before 
settling  the  order. 


[LENNOX,  J.] 

Ceaham  V.  London  Guaean TEE  and  Accident  Co. 

Insurance  {Accident) -^Provisions  of  Polic'^ — Injury  Sustained  “in  the 
Course  of  Insured's  Employment  or  Arising  out  of  his  Employ- 
ment " — “ Hazards  of  Insured's  Occupation  " — Truck-driver  Injured 
when  Driving  Truck  homeward  after  Day's  Work  Completed — Col- 
lision with  Street  Car — Remote  Connection  with  Occupation — Word- 
ing of  Exempting  Proviso — Ambiguity — Resolution  in  Favour  of 
Insured. 

By  an  accident  insurance  policy  issued  by  the  defendants  to  G.,  he  was 
insured  “ against  loss  of  life  or  bodily  injury  effected  ...  by 
external  force  or  agency  . . . provided  always  that  such  loss  of 

life  or  bodily  injury  is  not  sustained  by  the  insured  in  the  course  of 
his  ‘employment,  or  does  not  arise  out  of  his  employment,  it  being 
understood  that  this  policy  is  not  intended  to  cover  and  does  not 
cover  any  of  the  hazards  of  the  insured’s  occupation,”  G.  lost  his 
life  by  reason  of  bodily  injuries  sustained  in  an  accidental  collision  of 
a street  car  with  a motor  truck  owned  by  him  which  he  was  driving 
upon  the  highway  in  returning  to  his  home  after  his  day’s  work  as 
a truck-driver  had  been  completed.  To  an  action  upon  the  policy, 
brought  by  the  beneficiary  thereunder,  the  defence  was  that  the  in- 
juries which  resulted  in  the  loss  of  life  of  G.  were  sustained  in  the 
course  of  his  employment  and  arose  out  of  his  employment  and  were 
hazards  of  his  occupation:  — 

Held,  that  what  G.  was  doing  at  the  time  of  the  collision  was  only  a 
remote  cause  of  the  accident,  and  the  proviso  relied  on  was  inappli- 
cable. 

Held,  also,  that  the  “hazards  ” of  a man’s  occupation  do  not  include  all 
the  remote  hazards  of  injury  or  accidental  death  inevitably  incident 
to  human  mischance  generally  or  in  the  locality  in  which  he  lives 
and  exercises  his  calling:  if  it  was  intended  by  the  defendants  to  con- 
fine the  insurance  to  the  hours  when  the  insured  was  not  working, 
they  had  not  used  unambiguous  language  expressing  their  intention, 
and  what  they  contended  for  was  not  within  the  scope  of  the  con- 
tract— the  ambiguity  and  uncertainty  of  the  clause  must  be  resolved 
in  favour  of  the  plaintiff,  who  was,  therefore,  entitled  to  recover. 

Review  of  the  authorities. 

Action  upon  an  accident  insurance  policy. 

November  24,  1924.  The  action  was  tried  by  Lennox,  J., 
without  a jury,  at  a Toronto  sittings. 

T.  N.  Phelan,  K.C.,  for  the  plaintiff. 

A.  J.  Thomson  (with  him  Charles  Swdhey),  for  the  defendants. 
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January  15,  1925.  Lennox,  J.  : — ^The  action  is  upon  an  acci- 
dent insurance  policy  issued  to  Frederick  Percy  Graham  and  made 
payable  to  his  wife,  the  plaintiff.  Death  was  caused  by  accidental 
collision  with  a street  car  on  Yonge  street,  as  Graham  was  return- 
ing to  his  home  in  Atlas  avenue,  after  delivering  a load  of  brick 
he  was  hauling  for  his  brother,  a cartage  agent,  under  an  oral 
contract  of  undetermined  duration  at  a fixed  rate  per  load.  The 
insured  had  been  working  for  his  brother  in  this  way  for  several 
months,  at  least.  The  brother  described  the  insured  as  a truck- 
driver.  His  occupation  is  not  specified  in  the  policy  or  application. 
In  the  latter  he  said:  H am  . . . employed  by  myself  — 

place  of  business  Atlas  avenue.^^ 

On  the  day  of  the  accident  be  was  hauling  from  east  of  the  Don 
and  delivering  his  loads  at  a place  in  Sherwood  avenue.  North  Tor- 
onto, and  it  is  undoubtedly  the  fact  that  before  the ’accident  he 
had  delivered  his  last  load  for  that  day,  and  was  on  his  way  home, 
when  the  collision  occurred.  He  was  not  bound  to  devote  his  whole 
time  to  the  service  of  his  brother;  he  was  at  liberty,  as  his  brother 
swore,  to  work  elsewhere  if  he  liked,  and  either  one  could,  of  course, 
terminate  the  service  when  he  thought  fit.  The  truck  the  insured 
was  driving  was  his  own,  and  he  housed  it  at  his  house  in  Atlas 
avenue.  The  driving  of  a truck  or  transportation  vehicle  of  some 
kind — ^the  ownership  it  may  be — was  incidental  to  the  work  he 
was  actually  engaged  in  on  the  day  of  his  death.  Whether  driving 
in  his  truck  on  his  way  to  his  home  after  his  day’s  work  is  or  is 
not  a ^^hazard  of  the  insured’s  occupation,”  within  the  meaning  of 
the  exemption  provisions  of  the  policy,  is,  I think,  quite  another 
matter. 

The  insurance  is : Against  loss  of  life  or  bodily  injury  effect- 

ed during  the  term  of  this  policy,  by  external  force  or  agenc}^, 
such  loss  of  life  or  injury  happening  without  the  direct  intent  of 
the  insured  or  as  the  indirect  result  of  his  intentional  act,  such 
act  not  amounting  to  voluntary  or  negligent  exposure  to  unnec- 
essary danger,  and  sustained  within”  (certain  territorial  limits) 
“but  not  otherwise : provided  always  that  such  loss  of  life  or  bodily 
injury  is  not  sustained  by  the  insured  in  the  course  of  his  employ- 
ment, or  does  not  arise  out  of  his  employment,  it  being  under- 
stood that  this  policy  is  not  intended  to  cover  and  does  not  cover 
any  of  the  hazards  of  the  insured’s  occupation.” 

It  was  very  much  debated,  in  various  forms,  but  it  is  not  to 
much  purpose  to  express  my  opinion,  as  to  whether  the  insured 
was  or  was  not  pursuing  his  calling  or  occupation  at  the  time 
of  the  accident.  This  is  a matter  of  construction,  based  upon 
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facts,  and  I have  found  upon  the  facts,  and  indeed  the  facts  are 
not  in  dispute.  It  is  quite  easy  to  argue  it  either  way:  in  so  far 
as  his  employer  was  concerned,  the  employee’s  day’s  work  was  at 
an  end  when  he  delivered  the  load  referred  to  at  the  place  in  Sher- 
wood avenue;  in  so  far  as  the  insured  was  concerned,  his  day’s 
toil  would  not  be  ended  until  he  arrived  at  his  home;  but,  if 
either  of  the  grounds  upon  which  I conclude  that  the  defendants 
are  liable  is  right,  the  argument,  pro  or  con,  is,  as  it  seems  to  me, 
of  little  consequence.  In  any  event,  I am  not  of  opinion  that 
there  is  any  close  analogy  between  the  principle  to  be  applied  in 
actions  by  an  employee  against  his  employer,  such  as  Sharpe  v. 
Canadian  Pacific  Railway  Co.  (1915),  33  O.L.R.  402,  and  Becker- 
ton  Y.  Canadian  Pacific  Railway  Co.  (1914),  6 O.W.N.  158,  and 
the  principle  to  be  applied  in  deciding  the  liability  or  immunity 
of  an  insurance  company  under  exemption  provisions  relating 
to  occupation  or  calling,  such  as  I have  here. 

After  an  unwonted  wealth  of  varied  judicial  opinion — partic- 
ularly in  the  Court  of  Appeal — in  Home  Life  Association  of  Can- 
ada V.  Randall,  the  Supreme  Court  of  Canada  (1899),  30  Can. 
S.  C.  R.  97,  distinctly  atfirmed  that  ^^under  the  Ontario  Judicature 
Act  the  performance  of  conditions  precedent  to  a right  of  action 
must  still  be  alleged  and  proved.”  This  decision  was  referred  to 
by  Mr.  Thomson,  but  the  question  does  not,  I think,  arise  here. 
No  point  was  raised  at  the  trial  as  to  the  sufficiency  of  the  plead- 
ings, and  Mr.  Thomson  decided  not  to  press  the  question  as  to 
the  lack  of  affirmative  proof  of  the  death  of  the  insured,  the  cir- 
cumstances connected  with  it,  etc.,  as  set  up  in  Mr.  Weir’s  affidavit 
of  merits,  para.  2,  sub-paras,  (c)  and  (d). 

The  defence  is  squarely  (a)  that  ^ffhe  bodily  injuries  which 
it  is  alleged  resulted  in  the  loss  of  life  of  the  plaintiff’s  husband 
. . . were  sustained  ...  in  the  course  of  his  employ- 

ment and  arose  out  of  his  employment  and  were  hazards  of  the 
deceased’s  occupation,  and  that  the  said  policy  or  contract  of  in- 
surance was  not  intended  to  cover  and  did  not  cover  any  of  the 
hazards  of  the  deceased’s  occupation.”  Mr.  Thomson  pointed 
out  that  in  the  policy  in  question  the  disjunctive  alternative  “or” 
is  used,  whereas  in  the  English  Act  it  is  the  conjunctive  “ and,” 
which  I have  above  italicised,  that  is  used.  Well,  this  is  illus- 
trative of  what  I am  trying  to  get  at  when  I presently  come  to  in- 
quire, what  was  the  sense  the  parties  to  the  contract  attached  to 
the  language  of  the  contract  at  the  time  it  was  made?  It  can 
hardly  be  unfair  to  inquire:  If  counsel  for  the  defence,  in  revis- 
ing Mr.  Weir’s  affidavit,  and  ^Ir.  Weir,  the  manager  of  the  com- 
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paiiY — an  astute  and  experienced  insurance  man — in  swearing  to 
it,  detected  no  ditference  between  “and’^  and  ^^or/’  is  it  likely 
that  either  of  the  parties  at  the  time  of  the  execution  of  the  con- 
tract appreciated  this  rather  refined  and  subtle  distinction?  1 
hardly  think  so.  And  the  same  must  be  said,  later  on,  as  to  the 
sense  in  which  the  parties  understood  the  language  of  the  con- 
tract, generally,  but  for  decidedly  more  obvious  and  potent  reasons. 

Paragraph  (2)  (b)^  referring  to  injuries  sustained  while  on 
duty,  was  not  argued  or  referred  to  at  the  trial,  and  it  would  be 
manifestly  idle  to  attempt  to  apply  it  here;  it  is  pointed,  to  cases 
of  specific  duties  involving  peculiar  hazards,  such  as,  for  instance, 
a fire-ranger,  police-officer,  member  of  a fire-brigade,  rescue-offic- 
er, and  the  like. 

Mr.  Phelan^s  answer  to  all  this  was  twofold: — 

(a)  That  under  the  Ontario  Insurance  Act,  E.S.O.  1914,  ch. 
183,  sec.  172,  the  company  cannot  exclude  any  class  of  hazard, 
and  that  this  interpretation  is  aided  by  the  circumstance  that  cer- 
tain exemptions  are  directly  sanctioned  by  the  Ontario  Insurance 
Amendment  Act  of  1922.  I am  not  referred  to  any  decisions  upon 
this  point,  and  do  not  find  it  necessary  to  consider  it  in  deciding 
the  action. 

(b)  That  the  insured^s  occupation,  or  what  he  was  engaged 
in  on  the  14th  May,  1924,  was  not  the  proximate  or  efficient  cause 
of  the  injuries  he  sustained  on  that  day,  and  Avhich  resulted  in 
his  death.  The  facts  are  very  simple.  The  insured  had  completed 
the  work  he  set  out  to  do  on  the  14th  May,  as  I have  said,  and  was 
returning  to  his  home  along  one  of  the  many  highways  available 
to  him  for  his  return  journey.  By  reason  of  some  agency  entirely 
beyond  his  control,  the  propulsion  of  Mr.  Gaines^  motor  car,  the 
slippery  condition  of  the  highway,  the  sudden  collapse  of  the 
steering  gear  of  his  truck,  or  these  causes  combined,  he  was  car- 
ried— to  a point  he  had  no  intention  of  reaching — immediately 
in  front  of  a street  car  rapidly  moving  north,  and  a collision  and 
fatality  resulted.  It  was,  of  course,  an  injury  ^Ty  external  force 
or  agency.^’  It  is  not  pleaded,  and,  upon  the  facts,  it  could  not 
be  successfully  contended  if  it  were,  that  the  defendants  are  freed 
from  liability  under  the  exemption  provision  first  above  set  out; 
the  sole  defence,  if  any,  is  para.  (2)  (a),  as  I have  said,  that  the 
injuries  were  sustained  by  the  insured  in  the  course  of  and  arose 
out  of  his  employment,  and  is  based  upon  this  exempting  clause; 
“Provided  always  that  such  loss  of  life  or  bodily  injury  is  not 
sustained  by  the  insured  in  the  course  of  his  employment,  or  does 
not  arise  out  of  his  employment,  it  heing^  understood  that  this  pol- 
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icy  is  not  intended  to  cover  and  does  not  cover  any  of  the  hazards 
of  the  insured’s  occupation.”  The  words  I have  italicised,  I think, 
specifically  define  and  limit  the  scope  of  the  whole  proviso. 

In  Wadsworth  v.  Canadian  Railway  Accident  Insurance  Co. 
(1912-13),  26  O.L.R.  55,  3 D.L.R.  668,  28  O.L.R.  537,  13  D.L.R. 
113,  and  (1914)  49  Can.  S.C.R.  115  ; the  provision  of  the  insurance 
contract  upon  which  the  conflicting  decisions -hinged  was,  In- 
juries happening  from  any  of  the  following  causes  ....  fits,” 
and  the  hinging  point  was  as  to  whether  or  not  a fit  ” (ad- 
mittedly the  cause  of  the  fire  and  burns)  was,  legally,  the  prox- 
imate and  efficient  cause  of  the  insured^s  death  within  the  mean- 
ing of  the  policy ; and  the  distinction  to  he  drawn  between  the 
Wadsworth  case  and  Winspear  v.  Accident  Insurance  Co.  (1880), 
6 Q.B.D.  42;  Lawrence  v.  Accidental  Insurance  Co.  (1881),  7 
Q.B.D.  216;  Manufacturers’  Accident  Indemnity  Co.  v.  Dorgan 
(1893),  58  Fed.  Repr.  945;  and  many  other  similar  cases  referred 
to.  I think  the  principle  governing  this  action  is  clearly  distin- 
guishable from  the  majority  judgment  of  the  Supreme  Court  in 
the  Wadsworth  action. 

The  manner  in  which  the  insured  was  earning  his  living  on  the 
14th  May  undoubtedly  had  something  to  do  with  the  accident 
which  befell  him ; it  was  a remote  cause — as  otherwise  he  probably 
would  not  have  been  in  Yonge  street  on  the  day  in  question,  and 
in  that  sense  it  was  a causa  sine  qua  non;  but  in  accident  cases, 
generally,  and  particularly  in  accident  insurance  cases,  no  prin- 
ciple of  law  is  more  firmly  established  that  that  embodied  in  the 
maxim  In  jure  non  remota  causa  sed  proxima  spectatur.  In  Law- 
rence V.  Accidental  Insurance  Co.,  7 Q.B.D.  216,  Watkin  Wil- 
liams, J.,  adopting  Lord  Bacon’s  declaration,  Mt  were  infinite  for 
the  law  to  consider  the  causes  of  causes,  and  their  impulsions  one 
of  another;  therefore  it  contenteth  itself  with  the  immediate 
cause,”  said:  ‘'^According  to  the  true  principle  of  law,  we  must 
look  at  only  the  immediate  and  proximate  cause  of  death,  and  it 
seems  to  me  to  be  impracticable  to  go  back  to  cause  upon  cause, 
which  would  lead  us  back  ultimately  to  the  birth  of  the  person,  for 
if  he  had  never  been  born  the  accident  would  not  have  happened.” 

After  reading  a great  many  of  the  almost  innumerable  cases 
referred  to  in  the  Wadsworth  case,  and  some  others,  I am  of 
opinion  that  what  the  insured  was  doing  at  the  time  was  at  most 
only  a remote  cause  of  the  accident — as  argued  by  Mr.  Phelan— 
and,  if  this  conclusion  is  well  founded,  it  disposes  of  the  action  in 
favour  of  the  plaintiff. 

I prefer,  however,  to  base  my  judgment  upon  another  ground 
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as  well,  namely,  that  what  is  contended  for  by  the  defendants  is 
not  within  the  scope  or  pnrview  of  the  contract,  and^  upon  a pro- 
per interpretation  of  its  language,  was  not  contemplated  by  either 
of  the  parties  to  the  contract  when  it  was  executed.  In  dealing 
with  this  phase  of  the  question,  I am  not  suggesting  that  there  has 
been  a mutual  or  unilateral  mistake  or  that  the  insurance  contract 
does  ]iot  express  what  the  parties  agreed  to.  I think,  interpreted 
upon  a common  sense  basis,  and  treating  it  as  a policy  intended 
to  be  used  in  an  infinite  variety  of  cases,  it  expresses  pretty  well 
what  the  parties  really  intended,  but  I am  suggesting  that  the 
^‘hazards”  of  a man^s  occupation  do  not  include  all  the  remote 
hazards  of  injury  or  accidental  death  inevitably  incident  to  human 
mischance  generally  or  in  a particular  locality;  or  generally  in 
the  locality  in  which  he  lives,  exercises  his  calling,  or  carries  on 
his  affairs ; and  I am  suggesting^  and  am  distinctly  of  the  opinion, 
that  when  an  accident  insurance  company  issues  an  accident  policy 
such  as  I have  here,  to  a man  whose  living  depends  upon  his  daily 
activity  and  who  follows  a practically  non-hazardous  calling,  if  it  is 
intended  to  confine  the  insurance  to  the  hours  he  is  sleeping,  to 
exclude  from  the  hazards  they  insure  against  the  common  hazards 
incidental  to  everybody,  in  short  if  the  company  intends  to  reduce 
the  indemnity  to  the  hazards  of  the  fireside  and  the  bed-chamber, 
it  must  be  so  stated  in  the  policy,  and  stated  in  unambiguous 
terms.  And,  further,  if  I have  not  already  done  so,  I wish  to 
make  it  quite  clear  that  I am  of  opinion  that,  if  a company  pro- 
poses to  be  exempt  from  liability  for  hazards  other  than  those 
peculiar  to  the  insured^s  occupation^  there  must  be  no  room  for 
doubt  as  to  the  meaning  of  the  language  employed — the  company 
must  specifically  say  so. 

The  company  here  has  seen  fit,  instead  of  providing  for  exemp- 
tion from  the  hazards  of  defined  occupations,  to  adopt  an  omnibus 
unloader  -to  be  available  indiscriminately  as  to  all  occupations. 
This  necessarily  results  in  ambiguity  and  the  temptation  to  over- 
load the  omnibus  with  exempted  hazards  it  was  never  intended  to 
carry.  One  legitimate  consequence  of  the  generality  of  the  ex- 
emptions, however,  is  that  the  Court  must  interpret  each  case  as  it 
arises  in  reference  to  the  calling  of  the  insured,  the  special  and 
peculiar  hazards,  if  any,  of  his  calling,  and  the  surrounding  cir- 
cumstances generally. 

It  follows  thait,  although  the  contracts  may  be  all  worded 
alike,  yet  at  least  three  classes  of  cases  are  likely  to  arise : — 

(a)  Cases  in  which  the  insured^s  calling  per  se  involves 
grave  and  numerous  occupational  hazards.  Firemen,  engine-driv- 
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ers,  conductors,  brakesmen,  and  employees  generally  upon  railway 
trains,  may  be  taken  as  instances  of  this  class^  and  exempting 
occupational  provisions  such  as  I have  here  would  probably  exon- 
erate the  'insurance  company,  if  the  accident  occurred  while  the 
insured  was  working  for  the  railway.  I am  not  of  opinion,  how- 
ever, that  the  provision  ^^arising  out  of  his  employment’^  would, 
as  a matter  of  construction,  apply  to  an  accidental  collision  or  a 
run-down  upon  the  highway  when  §oing  to  or  returning  from  his 
daily  employment  or  exempt  the  insurance  company  from  liability. 

(b)  Occupational  hazards  incidental  to  other  callings,  also 
to  be  anticipated,  though  not  so  obvious  or  imminent,  such  as 
confront  members  of  a fire-brigade,  factory-workers,  telephone  and 
telegraph  line-men,  builders,  and  the  like,  in  the  exercise  of  their 
callings.  As  to  these  the  same  rule  as  to  exemption  and  the  prin- 
ciple of  non-exemption,  I think,  would  Supply. 

(c)  Cases  in  which  the  insured,  although  not  immune  from 
liability  to  accident — the  common  risk  of  every  alert  resident  of  a 
crowded  city— is  yet  subjected  to  no  special  or  occupational  hazard 
in  the  pursuit  of  his  calling;  of  which  instances  might  be  given 
ad  irifimtum,  and  of  which  one  instance  is  undoubtedly  the  in- 
sured in  the  case  at  bar.  ^ 

And,  bringing  all  this  down  to  one  definite  concrete  propositidn, 
I am  of  opinion  that  there  are  a great  many  cases  in  which  the 
exemption  from  liability  touching  occupational  hazards  printed  in 
the  policy  is  ah  initio  meaningless,  a dead  letter,  owing  to  the  fact 
that  there  is  nothing  to  which  it  can  be  applied — that  there  are  no 
specific  or  peculiar  ‘^‘^hazards”  of  the  insured’s  occupation,  and 
of  this  the  exempting  provision  in  the  policy  issued  to  Frederick 
Percy  Grraham  is  an  example.  Non  constat  these  provisions  might 
have  come  into  operation  later  on,  had  the  insured,  during  the  cur- 
rency of  his  policy,  adopted  an  occupation  involving  special  haz- 
ards; for  there  is  no  occupation  mentioned  in  the  policy,  as  I have 
said,  and  the  policy  could,  therefore,  be  read  as  applying  to  exist- 
ing circumstances  from  time  to  time.  No  one  who  goes  outdoors 
is  entirely  exempt  from  the  possibility  of  an  accident,  but,  as 
compared  with  the  people  who  have  to  dodge  at  the  busy  intersec- 
tions, the  drivers  of  heavy  vehicles  occupy  a position  of  peculiar 
vantage— the  hazards  are  usually  for  ^fihe  other  fellow,”  whether 
driving  or  on  foot.  Here  the  collision  with  a street  car  rapidly 
running  north  was  an  exceptional  circumstance,  and  the  result 
to  the  insured  would  probably  have  been  the  same  had  he  been 
driving  a Ford  car. 

The  Reverend  Paul  G-azeback  may  have  been  a lineal  descend- 
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ant  of  Lot^s  wife,  but,  however  this  may  be,  he  took  his  duties 
seriously  and  worked  hard.  He  was  an  only  son,  and  had  he  foh 
lowed  in  his  father’s  footsteps  would  have  been  a captain  of 
industry,  and  might  have  been  a capitalist  or  even  a merchant 
prince.  If  sometimes,  when  financial  and  parochial  worries  be- 
came acute,  he  involuntarily  ‘fiooked  back”  and  unconsciously 
reverted  to  what  ^^might  have  been,”  what  blame  to  him  ? — he  never 
turned  back.  On  an  afternoon  in  the  spring  of  1923,  Mr.  Gaze- 
back  was  paying  parochial  calls.  There  was  more  than  the  ordin- 
ary street  movement,  for  the  King’s  Plate  would  be  contested  at  the 
Woodbine  within  an  hour  or  two.  He  may  not  have  been  as  alert 
to  “things  present”  as  he  should  have  been,  but,  at  all  events,  he 
was  thrown  off  his  feet  by  a motor  cycle  and  sustained  very  pain- 
ful and  almost  fatal  injuries. 

The  Reverend  Dr.  Placid  Waters,  of  Broadview  Church — the 
name  indicates  the  characteristics  of  the  church,  not  its  location — 
an  equally  earnest  worker,  I will  assume,  a gentleman  of  singular 
equipoise  and  the  power  of  adapting  himself  to  conditions  as  he 
found  them  until  he  could  adapt  the  conditions  to  his  will,  was 
also  abroad;  he  was  at  the  Woodbine  and  witnessed,  with  keen 
enjoyment,  the  various  events, . including  the  run  for  the  King’s 
Plate — and  why  not  ? There’s  a time  for  everything,  pretty  much, 
including,  perhaps,  parochial  visitations.  Alas ! at  best  “ Life  is 
checkered  shade  and  sunshine,”  and  as  the  Doctor  drove  home, 
weaving  the  events  of  the  afternoon  into  the  warp  and  woof  of  a 
magnificent  sermon,  he  too  sustained  an  accident,  through  the 
wantonly  reckless  driving  of  one  of  “the  unregenerate.” 

Both  these  clergymen  were  indemnified  against  financial  loss 
through  accidental  injuries  under  policies  such  as  I have  here — 
thought  they  were,  which  is  much  the  same  thing,  as  long  as  they 
keep  clear  of  accidents.  From  week-end  to  week-end  there  are  no 
hazards,  but  such  as  are  common  to  every  man,  woman,  and  child 
in  this  city,  in  the  daily  routine  of  a clergyman’s  life;  yet,  if  Mr. 
Thomson’s  defence  is  well-founded,  Mr.  Gazeback  could  not  re- 
cover a dollar,  for  his  injuries  were  sustained  while  he  was  exer- 
cising and  arose  out  of  the  exercise  of  his  clerical  functions — he 
was  at  work.  But  Dr.  Placid  Waters  could  recover  every  cent,  for 
he — for  the  moment — was  not  at  work,  he  was  relaxing,  and,  like 
John  Gilpin’s  wife,  “on  pleasure  bent.”  I am  of  opinion,  how- 
ever, that  they  both  had  a valid  claim  against  the  company,  for 
in  neither  case  was  the  accident  “a  hazard  of  the  insured’s  occu- 
pation.” 

Undoubtedly  there  are  hazards  in  the  practice  of  a physician 
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or  surgeon.  In  the  afternoon  Dr.  Clay  narrowly  escaped  a fall 
upon  an  icy  sidewalk,  in  the  front  of  his  residence,  as  he  alighted 
from  his  car.  He  was  then  returning  from  a round  of  profes- 
sional visits.  In  the  evening  he  had  forgotten  about  the  icy  walk, 
and,  as  he  was  about  to  get  into^  his  motor  car  to  attend  a con- 
cert, he  slipped  and  fell  at  almost  the  same  spot  and  sustained 
personal  injuries.  Upon  the  theory  of  the  defence,  if  the  injuries 
had  ocurred  in  the  afternoon.  Dr.  Clay  would  have  been  without 
remedy,  under  a policy  such  as  I have  here,  for  he  was  then  exer- 
cising and  the  accident  arose  out  of  his  professional  calling,  but, 
happening  as  it  did,  the  company  would  admit  liability.  Why  the 
distinction?  Why!  there  is  no  legitimate  distinction;  the  insured, 
it  is  true,  was  in  pursuit  of  pleasure  in  the  evening,  but  the  hazard 
in  either  case  was  not  a distinctive  hazard  in  the  calling  of  a 
physician  or  surgeon,  it  was  a hazard  common  to  everybody  havn  g 
occasion  to  use  the  sidewalk. 

I cannot  think  of  any  one  who  has  so  consistently  and  per- 
sistently followed  a definite  occupation,  or  for  so  long  a time,  as 
Santa  Claus ; and  he,  as  well  as  any  one,  may  be  taken  to  illustrate 
the  * distinction  between  occupational  and  non-occupational  haz- 
ards within  the  meaning  of  an  accident  insurance  policy.  Now  if, 
upon  a Christmas  Eve,  as  he  heroically  strives  to  bring  gladness 
into  every  home,  a chimney  coping  should  give  way,  and,  falling 
to  the  ground,  Santa  Claus  is  seriously  disabled,  or  if  he  should 
have  ‘‘di  dreadful  fair^  in  ascending  or  descending  an  ill-built 
chimney  in  some  other  home,  or  if,  through  the  crass  negligence 
of  a thoughtless  parent,  the  hearth  fires  are  left  burning  on 
Christmas  Eve,  and  the  picturesque  raiment  of  “the  grand  old 
man^^  is  consumed,  and  his  classically  magnificent  beard  sizzled 
to  the  size  and  semblance  of  a mere  goatee  (all  of  which  world- 
circling  disasters  may  Heaven  forfendl),  these  accidental  happen- 
ings I would  solemnly  adjudge  as  hazards  of  Santa  Claus’s  occu- 
pation, and  exempted  hazards  within  the  meaning  of  an  accident 
insurance  policy  framed  as  the  policy  here  is.  But,  on  the  other 
hand,  if  Santa  Claus — ^resting  from  his  labours  “in  the  off  season” 
— although  possibly  even  then  dreaming  of  greater  surprises  when 
Christmas  comes,  should  casually  wander  through  Toy  Land  in 
Eaton’s  or  Simpson’s  or  drive  about  the  city  in  his  Rolls-Royce 
to  do  honour  to  the  999  mothers  of  “Canada’s  Most  Beautiful 
Child,” — the  reindeers  being  also  out  of  commission  till  winter 
comes — and,  in  either  case,  sustained  an  accidental  injury,  this 
would  not  be  an  injury  sustained  in  the  course  of  or  arising  out 
of  Santa  Claus’s  occupation:  the  accident  would  be  attributable 
to  a common  non-occupational  hazard,  and  nothing  else. 
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In  the  spring  time,  the  year  is  of  no  consequence,  say  in  the 
month  of  May — a four-storey  apartment  house  is  being  built  in  a 
residential  district,  within  about  fifteen  feet  of  the  street  line.  A 
jobbing  gardener,  whose  sole  employment,  during  the  gardening 
season  every  year,  is  this  class  of  work,  after  attending  to  the  pro- 
perties of  several  employers  on  the  west,  is  on  his  way  to  the  gar- 
den of  another  employer  east  of  the  apartment  house.  He  sup 
plies  his  own  working  equipment — lawn-mower,  shears,  edgers, 
spades,  rake,  and  the  like — and  these  he  trundles  from  place  to 
place  upon  a wheelbarrow,  also  his  own.  As  he  comes  upon  the 
street  he  is  joined  by  a professional  carpet-beater  who  has  just  fin- 
ished one  engagement  and  is  proceeding  to  another.  As  they  come 
in  front  of  the  new  building  they  are  met  by  a motor  truck,  of 
less  tonnage,  it  may  he,  but  of  the  same  general  character  as  the 
Graham  truck,  laden  with  fertilizer.  The  driver  is  the  owner; 
call  him  a teamster.  He  hauls  sand,  earth,  stone,  perhaps  brick, 
in  fact  any  compact  heavy  commodity,  but  specialises  in  ^Tertiliz- 
ers.^^  This  load  is  for  delivery  at  the  residence  the  gardener  has 
just  left,  and  the  three  men  halt  while  the  gardener  gives  direc- 
tions how  to  dispose  of  it.  There  are  brick-layers  and  other 
mechanics  at  work  upon  the  building.  As  the  three  men  are 
just  moving  on  again,  a large  section  of  the  front  wall  collapses, 
and  brick-layers  and  others  at  work  upon  the  building  and  the 
three  men  I have  particularly  referred  to  sustain  personal  injuries. 
Take  it  that  all  these  men  carry  accident  insurance  policies  in 
terms  identical  with  the  policy  upon  which  this  action  is  based. 
As  to  the  men  working  upon  the  building,  they  might  not  he  able 
to  recover,  for  building  operations  are  pitted  with  innumerable 
distinctive  hazards  of  their  own,  and  the  collapse  of  brick  or 
stone  walls  before  the  mortar  has  had  time  to  harden,  or  arising 
from  other  causes,  although  not  of  frequent  occurrence,  is  a well- 
recognised  possibility.  The  principle  is  perfectly  clear,  but  in 
a case  such  as  I have  just  put  the  decision  may  be  difficult  to  ar- 
rive at,  and  is  likely  to  depend  upon  questions,  and  probably  very 
difficult  questions,  of  fact. 

But  innumerable  simpler  instances  of  occupational  hazard  con- 
front almost  every  mechanic  or  labourer  working  within  the  walls 
of  a building  in  course  of  erection,  and,  d fortioH,  a lofty  building, 
for  so  long  as  it  remains  practically  a skeleton — say  unroofed  and 
unfloored — readily  come  to  mind;  for  instance,  the  collapse  of 
scaffolding,  the  occasional  fall  of  unsecured  building  material, 
bricks,  stone,  planks,  scantling,  and  the  like,  and  of  implements  of 
trade  as  well;  the  dislodgment  and  fall  of  things  in  place,  in  the 


Lennox,  J. 

1925. 

Geaham 

V. 

London 

Guarantee 

AND 

Accident 

Co. 


504 


ONTARIO  LAW  REPORTS. 


[VOL. 


Lennox,  J. 

1925. 

Graham 

V. 

London 

Guarantee 

AND 

Accident 

Co. 


hoisting  of  material,  the  giving  way  or  disorganisation  of  the 
hoisting  plant  itself,  and  the  occasional  fall  of  the  ascending  or 
suspended  load,  the  interdependence  of  each  workman  on  the 
skill  and  care  of  associated  workmen,  combine  to  create  inevitable 
occupational  hazards  in  building  operations.  Conditions  of  this 
character,  I think,  fall  within  the  line  of  occupational  hazards, 
and  a carefully  worded  and  entirely  unambiguous  accident  policy 
purporting  to  exempt  the  company  from  liability  in  respect  of 
such  hazards,  and  not  offending  against  the  provisions  of  the 
Insurance  Act,  would  probably  be  regarded  by  the  Court  as  effec- 
tive and  legitimate;  and  in  such  a case,  assuming  the  absence  of 
improper  and  misleading  verbal  misrepresentations,  it  is  quite 
conceivable  that  the  men  injured  within  the  building  might  not 
be  greatly  surprised  to  find  that  they  could  not  recover  for  injuries 
sustained  while  at  work  ; but  I cannot  conceive  that  one  of  these, 
or  any  other  labourer,  mechanic,  or  artisan,  would  ever  dream 
that  he  would  be  in  the  same  plight  if  disabled  in  going  to  or  re- 
turning from  his  work.  Now  as  to  the  three  outsiders,  the  gar- 
dener^ the  teamster,  and  the  carpet-beater,  the  case  is  quite  differ- 
ent; for,  although  it  is  undoubtedly  true  as  to  the  teamster  that 
his  injuries  were  sustained  during  the  course  of  his  employment 
or  occupation,  and  it  may  be  said,  with  some  force,  that  the  same 
is  true  as  to  the  other  two^ — for  they  had  not  quitted  work  and  were 
not  returning  home — ^yet  they  are  all  entitled  to  recover,  and  for 
at  least  two  obvious  reasons : — 

(a)  The  injur}^ — as  to  any  one  of  them — did  not  arise  out 
of  his  occupation,  it  had  nothing  whatever  to  do  with  his  occu- 
pation (except  in  the  remote  and  ineffective  sense  of  ^^a  cause  of 
a cause’^)  ; it  arose  out  of  the  faulty  condition  of  the  building 
referred  to,  and,  as  in  the  case  of  the  icy  sidewalk,  it  was  a danger 
or  hazard  to  anybody  and  everybody — vigilant  or  idle — ^who  hap- 
pened to  be  passing  that  way  when  the  wall  collapsed,  and  to  all 
alike;  to  the  idler,  directly  or  indirectly,  on  his  way  to  the  poor- 
house,  children  on  their  way  from  school,  ladies  on  their  way  to 
afternoon  tea,  and  gentlemen  out  for  an  airing  or  on  their 
way  to  the  club.  Well,  except  in  the  sense  that  every  incident  in 
a man^s  life,  from  the  cradle  to  the  grave,  is  linked  in  an  unsever- 
able  chain  from  end  to  end,  and  so  each  preceding  event  becomes 
a remote  cause  of  every  succeeding  event  in  his  lifetime  (or,  as 
tersely  expressed  by  Watkin  Williams,  J.,  in  Lawrence  v.  Acciden- 
tal Insurance  Co.,  7 Q.B.D.  216,  in  language  already  quoted), 
the  occupation  of  these  three  men  had  no  connection  whatever 
with  the  injuries  they  sustained;  and  (b)  the  company  defined  its 
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meaning  and  crystallised  it  all  in  this  final  provision,  “It  being  un- 
derstood that  this  policy  . . . does  not  cover  any  of  the 

hazards  of  the  insured’s  occupation/’  and  I find  it  impossible  in 
reference  to  any  of  these  three  men,  and  a fortiori  in  the  case  of 
the  plaintiff’s  husband,  to  interpret  “hazards  of  insured’s  occupa- 
tion” as  embracing  the  event  or  hazard  occasioning  the  injuries. 

It  is,  I think,  quite  clear  that  there  may  be  occupational  haz- 
ards in  one  part  of  an  insured’s  occupation  and  none  in  another, 
that  per  se  potential  hazards  have  no  effect,  and  that  if  there  are, 
in  fact,  “hazards  of  the  insured’s  occupation,”  still  the  company  is 
not  exempt  if  these  v^nre  not  the  cause  of  the  accident.  There  may 
be  a hazard  of  its  own  attaching  to  a “truck-driver”  when  engaged 
in  trucking  brick — for  instance,  in  loading  or  unloading,  or  in 
some  other  branch  of  his  occupation — and  it  is  possible,  but  I 
think  improbable,  that  the  plaintiff’s  husband  may  at  times  have 
been  confronted  with  occupational  hazards  covered  by  the  policy, 
but  nothing  of  this  kind  was  shewn  or  suggested,  nor  would  the 
suggestion  or  proof  be  to  any  purpose,  for  such  hazard,  if  it  exist- 
ed, was  not  the  cause  of  the  accident  which  occasioned  his  death. 
I quite  realise  that  many  of  the  analogies  and  contrasts  I have  re- 
ferred to — possibly  all  of  them — may  also  be  ranged  within  the 
lines  of  Mr.  Phelan’s  very  able  argument — I have  found  it  inter- 
esting to  consider  the  question  of  liability  from  both  angles. 

Contracts  in  writing  generally  are  to  be  taken  most  strongly 
against  the  party  who  frames  them.  It  is  common  knowledge  that 
contracts  of  insurance  are  generally,  if  not  invariably,  entered  into 
by  the  insured  without  much  thought  as  to  their  meaning,  and 
without  professional  assistance  or  advice.  He  generally  relies,  I 
think,  upon  the  loose  general  representations  of  the  agent;  and, 
however  honest  the  agent  may  be,  and  he  is  not  honest  in  every 
instance,  it  is  doubtful  if  in  any  considerable  percentage  of  cases 
the  agent  understands  the  meaning  and  effect  of  the  contract. 

As  to  the  general  rule  applicable  to  the  interpretation  of  all 
written  contracts,  the  only  authority  I have  at  my  hand  is  a very 
ancient  one,  namely,  Thomas  v.  Frazer  (1797),  3 Ves.  399;  and, 
following  In  re  Freeman  and  Grace  and  In  re  Bate  and  Henchell 
(reported  in  a foot-note  to  Thom, as  v.  Frazer),  it  is  there  declared 
that  the  Court  is  to  ascertain  the  position  of  the  parties,  the  basic 
condition  upon  which  the  contract  rests,  and,  when  that  out  of 
which  the  transaction  arose  is  determined,  interpret  the  contraci 
(a  bond  in  that  instance)  in  the  sense  in  which,  liaving  regard 
to  the  circumstances,  the  parties  must  have  intended  it.  In  these 
nases  the  parties  against  whom  the  instruments  were  souglit  to  be 
33 — 56  o.L.R.-{- 
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enforced  with  Jiteral  tf'ch ideality  acted  without  professional  as- 
sistance.  And  in  no  case  is  the  need  of  holding  a fairly  tight  rein 
upon  those  who  devise  and  shape  the  contract  more  obvious  than 
in  contracts  of  insurance;  ambiguities  in  such  cases  are  always 
to  be  resolved  in  favour  of  the  insured. 

In  Manufacturers'  Accident  Indemnity  Co.  v.  D organ,  58  Fed. 
Eepr.  945,  at  p.  956,  Taft,  J.,  referring  to  Fitton  v.  Accidental 
Death  Insurance  Co.  (1864),  17  C.B.N.S.  122,  said:  Policies 

are  drawn  by  the  legal  advisers  of  the  company,  who  study  with 
care  the  decisions  of  the  Courts,  and  Avith  those  in  mind  attempt 
to  limit  as  narrowly  as  possible  the  scope  of  the  insurance.  It  is 
only  a fair  rule,  therefore,  which  Courts  have  adopted  to  resolve 
any  doubt  or  ambiguity  in  favour  of  the  insured  and  against  the 
insurer. See  the  concluding  words  of  .the  judgment  of  Duff,  J., 
in  Wadsworth  v.  Canadian  Railway  Accident  Insurance  Co.,  49 
Can.  S.C.E.  115,  at  p.  128,  and  the  reference  by  Anglin,  J.,  to 
the  judgment  of  Mr.  Justice  Hodgins  in  the  Court  of  Appeal,  as 
to  which  he  says : “I  agree  with  Hodgins,  J.A.,  that  the  ambiguity 
and  uncertainty  of  the  clause  which  the  defendants  invoke  should 
be  resolved  in  favour  of  the  assured : In  re  Bradley  and  Essex  and 
Suffolk  Accident  Indemnity  Society^  [1912]  1 K.B.  415,  at  pp. 
422,  430;  In  re  Etherington  and  Lancashire  and  Yorkshire  Acci- 
dent Insurance  Co.,  [1909]  1 K.B.  591,  at  pp.  596,  600.’^  In  the 
EtheHngton  case,  just  referred  to,  Vaughan  Williams,  L.J.,  at 
p.  596  said : I start  with  the  consideration  that  it  has  been 

established  by  the  authorities  that  in  dealing  with  the  construction 
of  policies,  Avhether  they  be  life,  or  fire,  or  marine  policies,  an 
ambiguous  clause  must  be  construed  against  rather  than  in  favour 
of  the  company.” 

There  Avill  be  judgment  for  the  plaintiff  for  $1,000,  as  claimed, 
with  costs. 

[RIDDELL,  J.] 

C.  V.  D. 

blander — Imputation  of  Venereal  Disease — Duty  of  Physicians  to  Report 
to  Medical  Officer  of  Health — Regulations  of  Provincial  Board  of 
Health  under  Public  Health  Act  and  Venereal  Diseases  Prevention 
Act. 

The  following  explanatory  remarks  should  be  added  to  the 
judgment  of  Eiddell,  3 .,  ante  209 : — 

In  the  above  I haA^e  dealt  with  the  express  and  special  statutory 
proAusion  of  the  laAv  alone;  but  it  must  be  borne  in  mind  that  there 
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are  other  provisions  equally  binding  on  physicians.  By  the  Public 
Health  Act  (sec.  8)  and  the  Venereal  Diseases  Prevention  Act 
_(sec.  13)  power  is  given  to  the  Provincial  Board,  subject  to  the 
approval  of  the  Lieutenant-Governor  in  Council^  to  make  regula- 
tions for  the  control  of  communicable  (including  venereal)  dis- 
eases. Under  the  authority  of  the  Public  Health  Act,  the  Provin- 
cial Board  has  made  regulations  which  require  that  venereal  dis- 
eases shall,  amongst  others,  be  notifiable;  and  under  the  authority 
of  the  Venereal  Diseases  Prevention  Act,  a similar  requirement  is 
defined.  These  regulations  are  as  follows : — 

Public  Health  Act,  regulation  1. 

“ Diseases  requiring  notification,  sections  49,  50,  53,  55,  56,  61, 
shall  apply  to  the  following  communicable  diseases,  which  must 
be  reported  to  the  medical  officer  of  health  or  secretary  of  the 
local  board  of  health. 

“No.  5 Chancroid 

“No.  12 Gonorrhoea 

“No.  32 Syphilis.” 

“ Venereal  Diseases  Prevention  Act,  regulation  (g). 

“Eeporting : — 

“Every  medical  practitioner,  every  hospital  superintendent,  the 
head  of  every  hospital  for  the  insane,  for  epileptics,  for  the  feeble- 
minded, the  head  of  every  gaol,  reformatory^  or  other  place  of  de- 
tention, and  every  institution,  private,  public,  or  otherwise,  shall 
report  daily  to  the  medical  officer  of  health  by  a serial  number, 
in  accordance  with  Form  VI.,  every  case  of  venereal  disease  com- 
ing under  his  treatment  or  care  for  the  first  time.  If  the  patient 
has  been  under  treatment  by  another  physician  or  institution, 
notice  thereof  shall  be  sent  forthwith  to  the  medical  officer  of 
health,  but  without  giving  the  name  of  the  patient. 

“The  aggregate  of  all  cases  of  each  form  of  venereal  disease 
shall  be  reported  weekly  by  the  medical  officer  of  health  directly 
to  the  board.” 

It  *is  quite  clear  that  a physician  is  required  by  the  law  of 
Ontario  to  report  venereal  diseases  as  well  as  all  other  communi- 
cable diseases. 


Riddell,  J. 
1924. 

C.  V.  D. 
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[APPELLATE  DIVISION.] 

Grant  v.  Dominion  Loose  Leaf  Co. 

Company — Pm'cTiase  of  Land — Payment  for,  "by  Transfer  of  Shares  in 
another  Company^ — Agreement  to  Repurchase  within  Limited  Time 
— Option  — Election  — Time  for  'Notifying  Company  that  Shares 
Available  for  Repurchase  and  for  Demand  of  Payment — Reasonable 
Time — Dominion  Companies  Act,  R.S.C.  1906,  -ch.  79,  sec.  Jf4. 

The  judgment  of  Weight,  J.,  ante  43,  was  reversed. 

The  agreement  of  which  the  plaintiffs  sought  specific  performance  was 
that  the  defendants  should  repurchase  from  the  plaintiffs,  on  or 
before  the  3rd  May,  1923,  150  shares  of  the  N.  company’s  stock  or  as 
many  as  should  not  have  been  previously  sold  or  transferred  by  the 
plaintiffs: — 

Held,  that  the  transaction  did  not  fall  within  the  purview  of  sec.  44 
of  the  Dominion  Companies  Act. 

Owing  to  the  unusual  character  of  the  agreement,  the  case  fell  within 
an  exception  to  the  general  rule  that  the  debtor  must  seek  his  credi- 
tor and  pay  his  debt  without  notice  or  demand:  where  there  is  know- 
ledge in  one  party  and  not  in  the  other,  notice  is  necessary;  and  in 
general,  where  any  option  remains  to  be  exercised,  notice  of  the 
determination  of  that  option  ought  to  he  given. 

Yyse  V.  Wakefield  (1840),  6 M.  & W.  442,  and  Ontario  Power  Co.  of 
Niagara  Falls  v.  Niagara  Lockport  and  Ontario  Power  Co.  (1922),  52 
O.L.R.  168,  171,  referred  to. 

As  the  defendants  could  not  know  how  many  shares  the  plaintiffs  had 
sold,  nor  whether  they  elected  to  keep  those  which  they  had  not  sold 
or  to  require  the  defendants  to  take  them  back,  notice  by  the  plain- 
tiffs that  they  intended  to  exercise  their  option  and  a demand  of 
payment  were  necessary. 

The  plaintiffs  were  bound  to  make  their  election  arid  give  notice  within 
a reasonable  time  after  the  3rd  May,  1923.  They  did  not  until  the 
25th  September,  1923,  request  the  defendants  to  take  back  the  shares ; 
but,  the  defendants  not  having  pleaded  or  attempted  to  shew  that 
notice  was  not  given  within  a reasonable  time,  it  could  not  be  found 
that  the  notice  was  too  late. 

Appeal  by  the  plaintiffs  from  the  judgment  of  Weight,  J., 
ante  43. 

November  21,  1924.  The  appeal  was  heard  by  Latchford,  C.J., 
Middleton,  Hasten,  and  Orde,  JJ.A. 

G.  F.  Henderson,  K.C.,  for  the  appellants.  The  whole  agree- 
ment indicated  only  one  transaction  between  the  parties.  It  was 
the  duty  of  the  respondents  as  debtors  to  seek  out  the  appellants, 
their  creditors,  on  the  date  specified,  the  3rd  May,  1923,  and  pay 
over  to  them  the  sum  of  $115  for  each  share  then  remaining  undis- 
posed of.  The  charter  of  the  respondent  company  contained  wide 
powers,  among  them  the  power  to  hold  shares  of  another  corpora- 
tion with  similar  objects  and  powers;  The  Norlite  company  pos- 
sessed largely  similar  powers  to  those  of  the  respondents.  Refer- 
ence to  Brice  on  Ultra  Vires,  3rd  ed.,  p.  640.  The  respondents 
cannot  be  heard  to  raise  the  defence  that  it  is  ultra  vires  of  their 
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company  to  repurchase  the  shares.  Notwithstanding  the  absence 
of  a vote  of  the  shareholders  of  the  respondent  company  authoris- 
ing the  agreement  with  respect,  to  the  shares,  as  required  by  the 
Dominion  Companies  Act,  R.S.C.  1906,  ch.  79,  sec.  44,  the  appel- 
lants were  entitled  to  assume  that  the  respondents^  house  was  in 
order  Foley  v.  Barter  (1909-10),  1 O.W.N.  40,  1029;  Edwards 
V.  Blachmore  (1918),  42  O.L.R.  105. 

Harold  Fisher,  K.C.,  for  the  defendants^  respondents.  The 
agreement  should  be  construed  to  mean  that  there  was  only  an 
option  to  the  respondents  to  repurchase  the  shares,  not  an  obli- 
gation upon  them  to  do  so.  Up  to  and  within  a reasonable  time 
after  the  3rd  May,  1923,  the  appellants  were  entitled  to  require 
the  respondents  to  repurchase  the  shares,  but  four  and  one-half 
months  after  the  date  was  not  a reasonable  time. 

January  23,  1925.  The  judgment  of  the  Court  was  delivered 
by  Masten,  J.A.  : — This  is  an  appeal  from  the  judgment  of 
Wright,  J.,  dated  the  16th  August^  1924,  by  which  he  dismissed  the 
plaintiffs^  action  with  costs. 

The  action  is  for  specific  performance  of  the  third  clause  of 
an  agreement  dated  October,  1918,  whereby  the  defendants  pur- 
chased from  the  plaintiffs  certain  lands  in  the  city  of  Ottawa. 
The  agreement,  after  reciting  a description  of  the  land  agreed  to 
be  purchased,  continues  as  follows : — 

And  whereas  the  parties  of  the  second  part  have  agreed  to 
accept  150  shares  of  Norlite  Realty  Company  8 per  cent,  accumu- 
lative preferred  stock  in  payment  for  the  said  lands. 

“ And  whereas  the  parties  of  the  first  part  have  agreed  to  pur- 
chase back  the  said  stock  from  the  parties  of  the  second  part. 

Now  this  agreement  witnesseth: — 

“ 1.  The  parties  of  the  second  part  shall,  on  the  execution  of 
this  agreement,  transfer  the  lands  hereinbefore  mentioned  to  the 
parties  of  the  first  part  by  a good  and  sufficient  deed,  the  said  lands 
to  be  free  from  all  incumbrances. 

“ 2.  The  parties  of  the  first  part  shall,  on  the  execution  of  this 
agreement^  transfer  to  the  parties  of  the  second  part,  or  their 
nominees,  150  shares  of  Norlite  Realty  Company  8 per  cent,  accu- 
mulative preferred  stock. 

3.  The  parties  of  the  first  part  shall  repurchase  from  the 
parties  of  the  second  part  on  or  before  the  3rd  day  of  ^lay,  1923, 
the  said  150  shares  of  Norlite  Realty  Company  stock,  or  as  many 
of  the  said  shares  as  shall  not  have  been  previously  sold  or  trans- 
ferred by  the  parties  of  the  second  part. 

88 — 56  o.r.K.  a ' 
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^^4.  The  purchase-price  to  be  paid  by  the  parties  of  the  first 
part  for  the  said  stock  shall  be  $115  per  share. 

^^5.  On  payment  being  so  made,  the  parties  of  the  second  part 
shall  forthwith  transfer  the  said  shares  to  the  parties  of  the  first 
part  or  their  nominees. 

6.  The  parties  of  the  first  part  hereby  guarantee  the  pay- 
ment of  all  interest  promptly  on  the  1st  day  of  January  in  each 
year  at  the  rate  of  8 per  cent,  to  the  parties  of  the  second  part  by 
the  Norlite  Realty  Company  and  agree  that  if  any  payment  of 
interest  is  not  so  made  they  will  forthwith  make  such  payment.’^ 

The  agreement  is  executed  under  the  seat  of  the  defendant 
company  and  under  the  seals  of  the  plaintiffs. 

Pursuant  to  this  agreement,  the  lands  were  conveyed  by  the 
plaintiffs  to  the  defendants  and  the  shares  in  the  Norlite  Realty 
Company  were  transferred  to  the  plaintiffs. 

Out  of  the  150  shares  so  transferred  to  them,  the  plaintiffs 
have  sold  a certain  number  and  now  hold  65  shares  which  they 
have  requested  the  defendant  company  to  take  back  and  to  pay 
them  the  sum  of  $8,475,  being  at  the  rate  of  $115  per  share  for 
the  shares  in  question. 

The  agreement  of  October,  1918^  on  which  the  action  is 
founded,  must  be  looked  at  in  its  entirety.  It  is  an  agreement  for 
the  sale  by  the  plaintiffs  to  the  defendants  of  certain  lands  in 
Ottawa,  at  the  purchase-price  of  $15,000.  In  lieu  of  paying  cash, 
the  defendants  were  to  transfer  to  the  plaintiffs  150  shares  of 
stock  in  the  E’orlite  Realty  Company-^ — in  respect  of  which  shares 
the  plaintiffs  are  given  certain  rights: — 

First,  to  sell  them  and  keep  the  proceeds;  second,  to  hold 
them  absolutely  as  their  own  if  they  determined  to  do  so;  third, 
to  require  the  defendants  to  take  back  shares  which  had  not  been 
sold  by  the  plaintiffs  on  or  before  the  3rd  May,  1923,  and  in 
that  event  to  pay  cash  at  the  rate  of  $115  per  share  for  such  shares; 
fourth,  the  defendants  guarantee  the  payment  of  interest  on  the 
shares  remaining  in  the  hands  of  the  plaintiffs  as  set  forth  in  the 
6th  paragraph  of  the  agreement  above  quoted. 

On  the  construction  of  the  agreement^  I adopt  the  contention 
of  Mr.  Henderson  that  it  is  all  one  transaction.  By  the  terms 
of  the  agreement,  the  defendants,  instead  of  paying  cash,  give  in 
exchange  this  asset  (150  shares  of  Horlite)  with  an  agreement 
on  the  part  of  the  defendants  to  take  that  asset  back  and  pay 
cash  at  the  rate  of  $115  per  share  on  the  3rd  May,  1923,  for  so 
many  of  these  shares  as  the  plaintiffs  then  require  them  to  take 
back.  Thus  the  arrangement  was  tentative  and  not  final,  consist- 
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ing  of  a deferred  payment  of  the  purchase-price  of  the  land  with 
security  in  the  meantime. 

One  may  hazard  the  conjecture  that  what  was  in  the  minds  of 
both  parties  was  that  they  were  each  to  get  rid  of  as  much  of  the 
stock  as  they  could,  and  what  they  did  not  get  rid  of  on  or  before 
the  3rd  'May,  1923,  the  defendants  were  to  take  back,  and  pay  the 
balance  of  the  purchase-price  of  the  lands  in  cash,  measured  by 
the  number  of  shares  returned,  at  $115  per  share. 

In  this  view,  I think-  that  the  transaction  does  not  fall  within 
the  purview  of  sec.  44  of  the  Dominion  Companies  Act. 

Owing  to  the  unusual  character  of  this  agreement,  the  case 
falls  within  an  exception  to  the  general  rule  that  the  debtor  must 
seek  his  creditor  and  pay  his  debt  without  notice  or  demand.  That 
exception  is  stated  in  Chitty  on  Contracts,  17th  ed.,  at  pp.  818 
and  819,  as  follows: — 

“ With  regard  to  giving  notice  of  any  fact,  on  the  occurrence 
of  which  the  right  to  claim  performance  of  a contract  may  depend, 
the  general  rule  is,  that  where  the  matter  does  not  lie  more  properly 
within  the  knowledge  of  one  of  the  parties  than  of  the  other,  such 
notice  is  not  requisite,  unless  the  contract  contains  an  express 
stipulation  to  that  effect.  . . . But  where  there  is  knowledge  in  one 
party,  and  not  in  the  other,  then  notice  is  necessary.  . . . And 
in  general  where  any  option  at  all  remains  to  be  exercised  by  the 
plaintiff,  notice  of  his  having  determined  that  option  ought  to  be 
given. 

And  Leake  on  Contracts,  7th  ed.,  at  p.  498,  says  that,  in  the 
case  of  alternative  rights,  ‘‘  if  the  promisee  has  the  election  of  the 
alternative  act,  he  must  give  notice  of  the  election  made  to  the 
promiser  as  a condition  precedent  to  charging  him  with  the 
promise.^^ 

In  support  of  this  principle,  I refer  to  Vyse  v.  Wakefield 
(1840),  6 M.  & W.  442,  and  to  the  application  of  the  principle 
by  this  Court  in  Ontario  Power  Co.  of  Niagara  Falls  v.  Niagara 
Lockport  and  Ontario  Power  Co.  (1922),  52  O.L.E.  168,  at  p.  171. 

It  is  plain  that,  as  the  defendants  could  not  know  how  many 
shares  the  plaintiffs  had  sold,  nor  whether  they  elected  to  keep  the 
balance  or  to  require  the  defendants  to  take  them  back,  notice  by 
the  plaintiffs,  exercising  their  option  and  demanding  payment,  was 
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Mr.  Henderson,  for  the  appellants,  contends  that  they  did  make 
their  choice,  vi?.,  that  they  required  the  defendants  to  take  back 
the  65  shares  remaining  in  their  hands  and  to  pay  them  the  sum 
of  $8,475,  and  notified  the  defendants  ^of  such  election.  He  fur- 
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App.  Div.  ther  contends  that  the  plaintiffs  were  at  liberty  to  make  such 
2925  election  and  demand  at  any  time,  within  ten  years  after  the  3rd 

tViay,  1923.  In  my  opinion,  this  last  contention  is  as  untenable 

as  that  of  the  defendants  that  the  election  must  be  made  on  or 
before  the  3rd  May,  19^3.  Having  regard  to  the  provisions  of 
Leaf  Co.  the  whole  agreement,  but  particularly  to  clause  6,  whereby  the 
Miasten  J A defendants  guarantee  an  annual  8 per  cent,  return  on  the  shares 
remaining  in  the  hands  of  the  plaintiffs,  I am  of  opinion  that  the 
parties  never  intended  that  this  liability  on  the  part  of  the  de- 
fendant company  should  continue  till  the  3rd  May,  1933,  and 
that  there  is  nothing  ‘in  the  agreement  requiring  such  a construc- 
tion. My  view  is  that  the  plaintiffs  were  bound  to  make  their 
election  and  give  notice  within  a reasonable  time  after  the  3rd 
May,  1923.  In  determining  what  is  a reasonable  time,  regard  is 
to  be  had  to  the  subject-matter  and  to  all  the  surrounding  circum- 
stances. The  plaintiffs  did  not  request  the  defendants  to  take 
back  the  shares  until  the  25th  September,  1923.  It  is,  I think, 
to  be  regretted  that  the  defendants  did  not,  by  their  statement 
of  defence,  raise  the  question  that  notice  of  the  plaintiffs^ 
election,  and  requiring  the  defendants  to  take  back  the  shares  and 
pay  cash,  was  not  given  within  a reasonable  time  after  the  3rd 
May,  1923 ; and  at  the  trial  of  the  action  that  point  was  left  un- 
certain and  obscure.  It  would  have  been  helpful  if  it  had  been 
clearly  and  distinctly  elicited  and  put  in  issue.  No  application 
appears  to  have  been  made  to  the  trial  Judge  to  permit  such  an 
amendment  to  the  statement  of  defence — nor  was  any  such  appli- 
cation made  to  this  Court.  Mr.  Henderson  contends  that  if  that 
issue  had  been  raised  by  the  defendants  he  could  have  shewn  that 
the  shares  in  question  were  not  of  fluctuating  value. 

Upon  the  best  consideration  that  I am  able  to  give  to  the 
matter,  I must  assume  that  the  experienced  and  able  counsel 
representing  the  defendants  has  deliberately  chosen  to  present  the 
case  in  the  form  in  which  it  appears  before  us,  and  that  this  ques- 
tion of  whether  the  notice  was  or  was  not  too  late  ought  not  to  be 
considered  or  given  effect  to  by  this  Court. 

The  appeal  should  be  allowed  and  judgment  entered  for  the 
plaintiffs  as  prayed,  with  costs  here  and  below. 

Appeal  allowed. 
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Toronto  Hospital  for  Consumptives  v.  Town  of  Sudbury.  1925. 

Jan.  2‘]. 

Municipal  Corporations — LiaMlity  for  Treatment  of  Patient  in  Hospital 
— Hospital  and  GharitaMe  Institutions  Act,  R.S.O.  1914,  ch.  300, 
sec.  23(1) — “ Resident'’ — '‘Indigent  Person” — Special  Act  Incor- 
porating Toronto  Hospital  for  Consumptives,  6 Edw.  VII.  cJi.  144 
(Ont.) — Sanatoria  for  Consumptives  Act,  R.S.O.  1914,  ch.  298,  secs. 

14,  23 — Regulation  Approved  hy  Lieutenant-Governor  in  Council — 
Limitation  of  Meaning  of  “ Resident  ” — Ultra  Vires — Hospital  Re- 
ceiving Aid  under  Sanatoria  for  Consumptives  Act — Right  under 
sec.  23  of  Hospitals  and  Charitahle  Institutions  Act. 

The  father  of  a boy  of  nine  years  moved  with  his  family  into  the  town 
of  S.  and  took  up  his  abode  there  on  the  18th  August,  1923,  and  the 
boy,  who  was  found  to  be  tuberculous,  was  removed  to  the  plaintiffs’ 
hospital  on  the  26th  or  27th  September,  1923.  Two  days  after  this 
the  father  moved  to  another  place.  There  was  no  suggestion  of  bad 
faith  or  an  attempt  by  one  municipality  to  pass  on  a burden  to  an- 
other:— 

Held,  that  the  boy  was,  at  the  time  of  his  admission  to  the  hospital,  a 
resident  of  the  town  of  S.,  and  that  the  defendants,  the  corporation 
of  the  town,  were  liable  to  the  plaintiffs  for  his  maintenance  and 
treatment  in  the  hospital:  sec.  23(1)  of  the  Hospitals  and  Charitable 
Institutions  Act,  R.S.O.  1914,  ch.  300. 

One  of  the  official  regulations  for  the  government  of  hospitals,  ap- 
proved by  the  Lieutenant-Governor  in  Council,  providing  that  “ resi- 
dent,” as  applied  to  a municipality,  should  mean  and  include  any 
person  who  had  resided  in  the  municipality  continuously  for  three 
months  or  who  was  actually  employed  therein  immediately  prior  to 
being  admitted  to  any  hospital,  was  of  no  validity.  The  only  power 
to  make  regulations  is  found  in  sec.  14  of  the  Sanatoria  for  Con- 
sumptives Act,  R.S.O.  1914,  ch.  298,  which  empowers  the  Lieutenant- 
Governor  in  Council  to  make  regulations  respecting  “ the  inspection 
and  management  of  sanatoria.”  The  regulation  above  referred  to, 
which  was  relied  upon  by  the  defendants,  went  far  beyond  this. 

The  boy  had  nothing,  and  his  father,  a man  in  humble  circumstances 
and  with  heavy  burdens,  was  quite  unable  to  face  the  adaitional  ex- 
penditure, and  at  the  same  time  discharge  his  obligations  to  his  wife 
and  his  other  children:  — 

Held,  following  Rational  Sanatarium  Association  v.  Town  of  Mattaioa 
(1925),  ante  474,  that  the  boy  was  an  “indigent  person”  within  the 
meaning  of  sec.  23(1). 

The  plaintiffs,  although  incorporated  by  a special  statute  (1906),  6 
Edw.  VII.  ch.  144  (Ont.),  were  in  a position  to  invoke  sec.  23  of  the 
Hospitals  and  Charitable  Institutions  Act.  A sanatorium  receiving 
Government  aid  under  the  Sanatoria  for  Consumptives  Act  may 
make  a claim  under  sec.  23  of  the  Hospitals  and  Charitable  Institu- 
tions Act— ^that  is  the  effect  of  sec.  23  of  the  former  Act. 

Appeal  by  the  defendants  from  the  judgment  of  the  County 
Court  of  the  County  of  York  in  favour  of  the  plaintiffs  for  the  re- 
covery from  the  defendants  of  $255  for  the  maintenance  and  treat- 
ment in  the  plaintiffs’  hospital  of  one  ^John  Lawrence, 
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December  15,  1924.  The  appeal  was  heard  by  Latchford, 
C.J.,  Middleton^  Ferguson,  and  Orde,  JJ.A. 

B.  8.  Robertson,  K.C.,  for  the  appellants. 

J.  M.  Godfrey,  K.C.,  for  the  plaintiffs,  respondents. 

January  23,  1925.  The  judgment  of  the  Court  was  read  by 
Middleton,  J.A.  : — This  is  an  action  to  recover ^255  for  the  main- 
tenance by  the  plaintiffs  of  one  John  Lawrence  from  the  26th  Sep- 
tember, 1923,  to  the  14th  March,  1924,  at  $1  per  day,  upon  the 
theory  that  the  patient  is  an  indigent  person^  and  that  at  the  time 
of  his  admission  to  the  hospital  he  was  resident  in  Sudbury,  and, 
therefore,  under  sec.  23*  of  the  Hospitals  and  Charitable  Institu- 
tions Act,  R.S.O.  1914,  ch.  300,  the  defendants,  the  Municipal  Cor- 
poration of  the  Town  of  Sudbury,  are  liable  to  pay  for  his  treat- 
ment. 

The  sole  defence  upon  the  record  is  that  the  patient  was  not  a 
resident  of  the  defendant  municipality  at  the  time  of  his  admis- 
sion, within  the  meaning  of  sec.  23,  reliance  being  placed  upon 
the  provisions  of  sec.  31  of  the  official  regulations  for  the  govern- 
ment of  hospitals,  etc.,  approved  by  the  Lieutenant-Governor  in 
Council. 

Upon  the  argument  before  us  the  discussion  took  a much  wider 
range,  but  the  notice  of  appeal  merely  repeats  this  defence. 

Upon  the  hearing  this  state  of  facts  was  divulged: — 

The  patient  is  a boy  of  about  nine,  one  of  a family  of  five 
children.  The  father  with  his  family  resided  at  Birch  Cliff,  in 
the  county  of  York,  till  July,  1923,  when  he  moved  to  Lake  Ram- 
say, in  the  township  of  Nelson,  some  five  miles  from  Sudbury, 
taking  his  family  with  him.  He  was  employed  there  until  the 
18th  August,  1923,  when  he  moved  into  Sudbury.  The  child  was 
removed  to  the  hospital  a little  over  a month  later,  on  the  26th  or 
27th  September,  1923.  Two  days  after  this,  the  father  moved  to 
the  township  of  McKim,  where  he  had  obtained  employment.  The 
boy  had  been  ailing  for  some  time,  and  had  in  fact  been  in  the 
Toronto  Sick  Children’s  Hospital  while  the  family  was  resident  at 
Birch  Cliff.  He  was  found  to  be  tuberculous  in  August,  1923,  and 
his  condition  was  the  cause  of  the  father  losing  his  position  and 
removing  into  Sudbury.  Negotiations  looking  to  the  placing  of  the 
boy  in  a sanatorium  were  conducted  by  the  local  physician  from 
the  1st  August  till  the  admission  was  finally  arranged. 

* 23. — (1)  The  corporation  of  the  municipality  in  which  an  indigent 
person  admitted  to  a hospital  receiving  aid  under  this  Act  is  at  the  time 
of  his  admission  resident  shall  he  liable  to  pay  to  the  governing  body 
of  the  hospital  the  charges  for  his  treatment,  and,  in  the  case  of  his 
death,  his  burial  expenses,  not  exceeding  $15. 
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The  case  is  thus  clearl}^  one  in  which^  if  the  defendants  are 
liable^  a liability  has  been  imposed  upon  them  by  reason  of  a sick 
person  becoming  resident  there  for  a very  short  time  before  his 
admission  to  the  sanatorium.  There  is  no  room  for  any  sugges- 
tion of  an  attempt  by  one  municipality  to  pass  on  a burden  to  an- 
other. Everything  was  honestly  done,  and  the  only  thing  to  be 
determined  is  the  effect  of  the  statute. 

It  was  contended  that  the  child  was  not  an  indigent  person 
within  the  statute,  but  the  recent  decision  in  National  Sanitarium 
Association  v.  Town  of  Mattawa  (1925),  ante  474,  determines  that 
against  the  defendants.  The  child  has  nothing,  and  his  parent  is  a 
man  in  humble  circumstances  and  with  heavy  burdens,  quite  unable 
to  face  the  additional  expenditure,  and  at  the  same  time  discharge 
his  obligations  to  his  wife  and  the  remaining  children.  He  is  in  no 
sense  a pauper,  but  he  is  “ indigent.^^ 

It  was  argued  that  the  plaintiff  institution,  being  incorporated 
by  special  Act,  6 Edw.  YII.  ch.  144  (1906,  Ont.),  was  not  in  a 
position  to  invoke  sec.  23  of  the  general  Act. 

The  Sanatoria  for  Consumptives  Act,  R.S.O.  1914,  ch.  298, 
clearly  applies  to  all  such  sanatoria,  no  matter  how  incorporated, 
and  there  is  nothing  in  the  special  Act  to  indicate  that  it  is  not  to 
be  subject  to  the  general  law;  on  the  contrary,  it  expressly  pro- 
vides that  the  regulations  under  the  then  existing  general  Act 
shall  apply.  It  was  further  argued  that  the  provisions  of  ch.  300 
would  not  apply,  as  this  was  not  an  institution  receiving  Govern- 
ment aid  under  that  Act,  but  under  ch.  298,  This  is  too  narrow 
a reading  of  sec.  23  (of  ch.  298),  which  provides  that  sec.  23 
(of  ch.  300)  shall  also  apply  to  any  sanatorium  for  consump- 
tives.^^ If  it  does  not  there  mean  that  a sanatorium  receiving 
Government  aid  under  ch.  298  may  claim  the  maintenance  of  an 
indigent  patient  from  the  municipality,  the  enactment  is  idle.  In 
all  attempts  to  embody  the  provisions  of  one  statute  in  another 
cognate  Act,  there  is  difficulty  and  danger,  and  the  task  of  the 
Courts  should  be  to  give  effect  to  the  manifest  intention  rather 
than  to  defeat  the  intention  because  of  faulty  expression. 

Turning  now  from  these  matters,  perhaps  not  open  upon  the 
appeal,  to  the  defence  pleaded.  There  clearly  was  residence  in 
Sudbury  at  the  time  of  his  admission,^’  if  regard  is  paid  to  the 
words  of  sec.  23  standing  alone.  This  is  not  seriously  disputed, 
but  great  reliance  is  placed  upon  the  regulation,  which  provides 
as  follows: — 

' Resident,’  as  applied  to  a municipality,  shall  mean  and 
include  any  person  who  has  resided  in  f^nch  mnnicipalitv  continu- 
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ously  for  three  months,  or  who,  not  having  resided  therein  con- 
tinuously for  such  three  months,  was  actually  employed  therein 
immediately  prior  to  being  admitted  to  any  hospital.’’ 

The  learned  County  Court  Judge  was  of  opinion  that  this  regu- 
lation^ having  the  effect  of  modifying  the  express  provision  of  the 
statute  itself,  had  no  validity.  With  this  we  agree:  regulations 
made  under  a statute  cannot  affect  or  destroy  the  provisions  of 
the  Act  itself — they  are  to  be  ancillary  to  it,  and  to  provide  a way 
of  carrying  its  provisions  into  effect. 

The  only  power  to  make  regulations  is  that  found  in  R.S.O. 
1914,  ch.  298,  sec.  14,  which  empowers  the  Lieutenant-Governor 
in  Council  to  make  regulations  respecting  the  inspection  and 
management  ” of  sanatoria.  The  regulation  relied  upon  has  gone 
far  beyond  this,  for  it  is  not  a regulation  of  the  operation  of  the 
hospital,  but  an  attempt  to  relieve  a municipality  from  a statu- 
tory liability. 

The  appeal  should  be  dismissed. 

The  situation  is  one  calling  for  consideration  by  the  Legisla- 
ture. It  has  already  been  suggested  that  part  of  the  hardship 
arises  from  the  fact  that  the  burden  is  cast  upon  the  small  munici- 
pality, i.e.,  village  or  town,  and  that  it  might  more  fairly  be  cast 
upon  the  larger  unit,  the  county:  Toronto  Free  Hospital  for  Con- 
siimptives  Y.  Town  of  Barrie  (1917),  39  O.L.R.  63. 

Appeal  dismissed. 
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[APPELLATE  DIVISION.] 

Ee  Walkek. 

Will  — Constf'uctioii  — G4ft  to  Testatw's  Widow  of  ivhole  Estate  with 
Specified  Exceptions  — Direction  as  to  Property  “ Undisposed  of  ” 
at  Death  of  Widoio  — Provision  for  Distribution  among  Named 
Persons — Repugnancy — Rules  of  Construction  in  Different  Classes 
of  Cases — Aid  Derivable  f7'om  Reported  Decisions. 

When  a testator  gives  property  to  one,  intending  him  to  have  all  the 
rights  incident  to  ownership,  and  adds  to  this  a gift  over  of  that 
which  remains  in  specie  at  his  death  or  at  the  death  of  that  person, 
he  is  endeavouring  to  do  that  which  is  impossible.  His  intention  is 
plain  but  effect  cannot  be  given  to  it.  The  Court  has  then  to  en- 
deavour to  give  such  effect  to  the  wishes  of  the  testator  as  is  legally 
possible,  by  ascertaining  which  part  of  the  testamentary  intention 
predominates  and  by  giving  effect  to  it,  rejecting  the  subordinate 
intention  as  being  repugnant  to  the  dominant  intention.  In  one  class 
of  cases,  the  gift  to  the  person  first  named  prevails  and  the  gift  over 
fails  as  repugnant;  in  another  class,  in  which  the  first  named  takes 
a life-estate  only,  the  gift  over  prevails.  There  is  no  middle  course: 
cases  in  which  all  that  is  given  to  the  first  taker  is  a life-estate,  but 
the  life-tenant  is  given  a power  of  sale  which  may  be  exercised  at 
any  time  during  the  currency  of  his  estate,  constitute  only  an  ap- 
parent exception  to  the  rule — in  them  there  is  no  conflict  upon  the 
face  of  the  gift. 

Shaw  V.  Ford  (1877),  7 Ch.  D.  669,  In  re  Rosher  (1884),  26  Ch.  D.  801, 
and  In  re  O'Hare,  [1918]  1 I.R.  160,  followed. 

Shearer  v.  Forman  (1911),  Q.R.  40  S.C.  139,  Shearer  v.  Hogg  (1912), 
46  Can.  S.C.R.  492,  explained  and  distinguished. 

In  general,  no  aid  in  the  construction  of  a will  can  be  derived  from 
reported  decisions  which  do  not  establish  a principle  but  simply  seek 
to  apply  an  established  principle  to  a particular  document. 

Aspden  v.  Seddon  (1874),  L.R.  10  Ch.  397,  note,  and  Foulger  v.  Arding, 
[1902]  1 K.B.  700,'  followed. 

In  this  case,  the  testator  gave  and  devised  to  his  wife  all  his  real  and 
personal  property,  with  the  exception  of  certain  chattels  which  were 
the  subject  of  specific  legacies,  and  directed  that,  “ should  any  por- 
tion of  my  estate  still  remain  in  the  hands  of  my  said  wife  at  the 
time  of  her  decease  undisposed  of  by  her  such  remainder  shall  be 
divided”  among  certain  persons  named  in  the  proportions  named:  — 
Held,  that  the  words  “ undisposed  of  ” did  not  refer  to  a testamentary 
disposition  by  the  widow,  but  to  a disposal  by  her  during  her  life- 
time; there  was  here  an  attempt  to  deal  with  that  which  remained 
undisposed  of  by  the  widow,  in  a manner  repugnant  to  the  gift  to 
her;  the  gift  to  her  must  prevail,  and  the  attempted  gift  over  be 
declared  repugnant  and  void. 

Motion  by  the  executors  Of  the  will  of  Ellen  Fitze  Walker, 
deceased,  the  widow  of  John  Walker,  for  the  opinion  of  the  Court 
as  to  the  true  interpretation  of  the  will  of  John  Walker. 

September  24.  The  motion  was  heard  by  Eiddell^  J.,  in  the 
Weekly  Court,  Toronto. 

E.  P.  Raney,  for  the  applica.nts. 

Everett  Bristol,  for  Eoland  Parkin,  one  of  the  heirs  of  John 
Walker. 

34 — 56  o.L.R. 


1924. 
Sbpt.  27. 

1925. 
Jan.  23. 
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R.  H.  SanTcey,  for  the  trustees  of  the  Women’s  Auxiliary  of 
St.  Simon’s  Church,  beneficiaries  under  the  will  of  Ellen. 

F.  W.  Harcourt,  K.C.,  Ofiicial  Guardian,  for ‘the  infants. 


September  27,  1924.  Riddell,  J.  : — The  late  John  Walker 
made  his  will,  whereby,  after  appointing  his  wife  executrix,  he 
made  the  following  provision : — 

“1  give  and  devise  unto  my  said  wife  all  my  real  and  personal 
property”  [with  certain  exceptions  which  be  disposed  of  specific- 
ally] and  also  should  any  portion  of  my  estate  still  remain  in  the 
hands  of  my  said  wife  at  the  time  of  my  decease  undisposed  of  by 
her  such  remainder  shall  he  divided  as  follows  ” [then  is  set  out 
the  disposition  in  that  event].  There  is  no  power  given  to  dispose 
by  will  or  any  other  provision  requiring  attention. 

The  widow,  Ellen  Fitze  Walker,  survived  some  nineteen  years, 
dying  in  1922,  having  first  made  her  will,  in  which  she  gave, 
devised,  and  bequeathed  all  her  estate,  both  real  and  personal,  to 
certain  named  executors  upon  certain  specified  trusts. 

The  executors,  finding  that  her  apparent  estate  included  part 
of  what  she  had  received  under  her  husband’s  will,  are  desirous  of 
the  opinion  of  the  Court,  and  apply  to  have  the  earlier  will  inter- 
preted. 

The  case  was  very  fully  and  carefully  argued;  and  I have  read 
the  cases  cited  and  some  others. 

In  the  case  of  Doe  d.  Stevenson  v.  Glover  (1845),  1 C.B.  448, 
mentioned  by  me  on  the  argument,  there  was  considered  a not 

dissimilar  provision — if  he shall  not  have  disposed  of 

and  parted  with  his  interest  in  . . . .”  certain  property,  then 
over.  Gaselee,  Serjt.,  arguendo  at  p.  458,  says : If  the  word  used 

had  been  ^ disposed  ’ only,  it  clearly  would  have  comprehended  a 
disposition  by  will.”  The  Court  decided  against  him,  largely  on 
the  ground  that  the  words  “ parted  with  ” were  explanatory  of  the 
prior  and  more  general  word  dispose.”  Tindal,  C.  J.,  however, 
took  occasion  to  say  (p.  460)  : Even  if  it  had  rested  upon  the 

word  ^ disposed,’  I should  have  inclined  to  hold,  upon  the  principle 
that  a will  is  ambulatory,  and  speaks  only  from  the  time  of  the 
testator’s  death,  that  a devise  of  the  estate  in  question  was  not  a 
disposing  of  it  within  the  meaning  of  this  will.” 

I do  not  find  any  case  of  a will  in  the  precise  language  of 
this,  but  there  are  numerous  cases  not  dissimilar. 

The  argument  of  the  executors  of  the  widow  is  twofold: — 
1.  There  is  an  express  gift  of  an  absolute  estate  to  the  widow, 
and  no  gift  over  can  be  grafted  upon  it. 
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2.  The  will  of  the  widow  is  an  effective  disposal  within  the 
meaning  of  the  will. 

1.  Such  cases  as  In  re  Jones,  [1898]  1 Ch.  438,  are  cited — and, 
no  doubt,  if  an  absolute  interest  be  once  given,  there  can  be  no 
gift  over. 

But  here  the  gift  to  the  widow  is  “ saving  and  excepting  there- 
out as  follows  namely  ” the  specific  articles  named  and  also 
should  any  portion  ....  still  remain  in  the  hands  of  my  said 
wife  at  the  time  of  her  decease  undisposed  of  by  her,  such  remainder 
shall  be  divided  as  follows  . . . 

The  gift  is  not  absolute  but  subject  to  this  latter  exception 
as  to  the  earlier.  The  case  is  not  identical  with  In  re  Sanford, 
[1901]  1 Ch.  939,  but  is  nearer  to  it  than  to  In  re  Jones,  and  I 
adopt  the  reasoning  of  Mr.  Justice  Joyce  in  the  former  case. 

Roman  Catholic  Episcopal  Corporation  of  Toronto  y.  O'Connor 
(1907),  14  O.L.R.  666,  contains  an  expression  of  opinion  in  the 
same  sense  (p.  670). 

So,  too,  in  Cofistahle  v.  Bull  (1849),  3 DeG.  & Sm.  411; 
Bibhens  v.  Potter  (1879),  10  Ch.  D.  733;  In  re  Pounder  (1886), 
56  L.J.N.S.  Ch.  113;  and  many  other  cases. 

Of  course  I am  not  at  all  denying  that  a gift  may  be  so  made 
as  to  prevent  a gift  over. 

2.  I think  that  the  will,  by  the  use  of  the  words  undisposed 
of  ” and  such  remainder,^^  clearly  contemplates  that  the  widow 
will  during  her  lifetime  dispose  of — ^that  is,  put  out  of  her  hands 
and  power — part  of  the  estate  at  least,  but  not  necessarily  all; 
and  that  there  may  be  a remainder  not  so  disposed  of  still  in  her 
hands.  It  is  this  remainder  which  at  the  time  of  her  decease  she 
has  not  disposed  of  in  her  lifetime  that  is  affected  by  this  pro- 
vision. 

I cannot  reconcile  this  language  with  the  intention  that  the 
widow  could  dispose  by  will  of  the  existing  property  in  her  hands. 

Of  the  many  cases  cited,  none  is  conclusive  against  this  view, 
arid  I give  effect  to  it. 

There  ^ill  be  a declaration  that  the  widow’s  estate  does  not 
include  any  part  of  her  husband’s  estate  at  the  time  of  her  death 
still  in  her  hands. 

Costs  of  all  parties  out  of  this  part  of  the  property. 

The  executors  appealed  from  the  judgment  of  Riddell,  J. 

December  16,  1924.  The  appeal  was  heard  by  Latchford, 
C.J.,  Magee,  Middleton,  and  Orde,  JJ.A. 


Riddell,  J. 
1924. 
Re 

Walker. 
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Raney,  for  the  appellants. 

Sankey,  for  the  beneficiaries  under  the  will  of  Ellen  Fitze 
Walker. 

Craig  McKay,  for  the  beneficiaries  under  the  will  of  John 
Walker. 

The  following  authorities  were  referred  to  by  counsel:  Hals- 
bury^s  Laws  of  England,  vol.  15,  para.  837;  vol.  28,  paras.  1408, 
1409,  1455;  Parnell  v.  Boyd,  [1896]  2 I.R.  571,  at  pp.  578,  579, 
594,  602;  Gulliver  v.  Yaux  (1746),  8 DeGr.M.&  G-.  167;  In  re 
Walker,  Lloyd  Y.  Tweedy,  [189S~\  1 I.R.  5 ; In  re  Dunstan,  [1918] 
2 Ch.  304;  Bowes  v.  Goslett  (1857),  27  L.J.  Ch.  249;  Parnall  v. 
Parnall  (1878),  9 Ch.  L.  96;  Perry  v.  Merritt  (1874),  L.R.  18 
Eq.  152;  Farwell  on  Powers,  3rd  ed.,  p.  75;  Shaw  v.  Ford  (1877), 
7 Ch.  L.  669,  at  p.  673;  Watkins  v.  Williams  (1851)^  3 Macn.  & G-. 
622;  Jarman  on  Wills,  vol.  1,  pp.  362-4,  463;  Theobald  on  Wills, 
7th  ed.,  p.  514;  In  re  Jones,  [1898]  1 Ch.  438,  distinguished 
in  Osterhout  v.  Osterhout  (1904),  7 O.L.R.  402;  In  re  Sanford, 
[1901]  1 Ch.  939;  Constahle  v.  Bull,  3 DeO.  & Sm.  411;  Bibhens  v. 
Potter,  10  Ch.  D.  733;  Roman  Catholic  Episcoyal  Corporation  of 
Toronto  v.  O'Connor,  14  O.L.R.  666  ; Re  Cutter  (1916),  37  O.L.R. 
42;  Flalsbury^s  Laws  of  England,  vol.  28,  para.  1397;  Re  Richer 
(1919),  46  O.L.R.  367;  Re  Gouinlock  (1915),  8 O.W.N.  561; 
Wilson  v.  Graham  (1886),  12  O.R.  469;  In  re  Ashton,  [1920]  2 
Ch.  481. 

January  23,  1925.  Middleton‘s  J.A.  : — An  appeal  from  the 
judgment  of  Mr.  Justice  Riddell  pronounced  on  the  27th  September, 
1924,  declaring  that  the  estate  of  the  late  Ellen  Fitze  Walker  does 
not  include  any  part  of  the  estate  of  the  late  John  Walker  undis- 
posed of  by  her  at  the  time  of  her  death. 

John  Walker  died  on  the  27th  March,  1903,  and  first  made  his 
will,  bearing  date  the  17th  November,  1902,  which  was  in  due 
course  admitted  to  probate,  his  widow  being  his  sole  executrix. 
At  the  time  of  his  death  his  estate  amounted  to  approximately 
$16,000.  By  his  will  he  provided  as  follows : — 

I give  and  devise  unto  my  said  wife  all  my  real  and  personal 
property  saving  and  excepting  thereout  as  follows  namely  my 
gold  watch  and  chain  I give  to  my  nephew  John  Noble  Walker 
son  of  my  brother  William  Walker  and  all  other  jewellery  I may 
have  at  the  time  of  my  decease  I give  to  my  nephews  William  Craig 
Walker  and  Percy  Dugald  Walker  brothers  of  the  said  John  Noble 
M^alker  share  and  share  alike  and  also  should  any  portion  of  my 
estate  still  remain  in  the  hands  of  my  said  wife  at  the  time  of 
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her  decease  undisposed  of  by  her  such  remainder  shall  be  divided  App.  Div. 
as  follows  . . . ^q25 

The  widow  survived  until  1922.  Her  will  has  been  duly  admit-  

ted  to  probate.  Her  estate,  including  all  that  remained  of  her  walker. 
husband^s  estate,  was  valued  at  $38,000.  M'dSTt 

Those  claiming  under  the  husband’s  will  seek  to  have  some  j.a. 
portion  of  this  estate  earmarked  as  being  an  “ undisposed  of  ” 
portion  of  the  husband’s  estate.  Those  claiming  under  the  wife’s 
will  contend  that  under  the  provision  of  the  husband’s  will  the 
widojj'  took  absolutely.  Mr,  Justice  Riddell  decided  in  favour  of 
those  claiming  under  the  husband’s  will.  From  this  decision  an 
appeal  is  now  had. 

From  the  earliest  times  the  attempt  has  been  made  to  accom- 
plish the  impossible,  to  give  and  yet  to  withhold,  to  confer  an 
absolute  'estate  upon  the  donee,  and  yet  in  certain  events  to  resume 
ownership  and  to  control  the  destiny  of  the  thing  given.  By  con- 
veyance this  is  impossible.  Where  there  is  absolute  ownership,  that 
ownership  confers  upon  the  owner  the  rights  of  an  owner  and 
restrains  an  alienation;  and  similar  attempts  to  mould  and  control 
the  law  are  void:  In  re  Rosier  (1884),  26  Ch.  D.  801. 

As  long  ago  as  1498  (13  Hen.  YII.  22,  23,  pi.  9),  Bryan,  C.J., 
interrupted  counsel  arguing  before  him  that  a condition  on  a fee 
simple  not  to  alien  was  good,  saying  that  the  Court  ‘'Vould  not 
hear  him  argue  this  conceit,  because  it  is  simply  contrary  to  com- 
mon learning  and  is  now^  so  to  speak,  a principle  ....  because 
in  this  way  we  should  transpose  all  our  old  precedents.  Therefore 
speak  no  more  of  this  point Gray’s  Restraints  on  the  Alienation 
of  Property,  2nd  ed.,  pp.  9,  10. 

By  an  execurory  devise  testators  succeed  in  many  cases  in 
attaining  that  which  would  have  otherwise  been  impossible — creat- 
ii^g  a future  right  which  would  on  the  happening  of  certain  events 
come  into  existence  and  terminate  a pre-existing  estate  in  fee 
simple,  but  limits  have  been  placed  upon  this  right  constituting 
exceptions  to  the  general  rule  that  an  estate  given  by  will  may  be 
defeated  on  the  happening  of  any  event. 

“ One  of  these  exceptions  may,  in  my  opinion,  be  expressed  in 
this  manner,  that  any  executory  devise,  defeating  or  abridging  an 
estate  in  fee  by  altering  the  course  of  its  devolution,  which  is  to 
take  effect  at  the  moment  of  devolution  and  at  no  other  time,  is  bad. 

The  reason  alleged  for  that  is  the  contradiction  or  contrariety 
between  the  principle  of  law  which  regulates  the  devolution  of  the 
estate  and  the  executory  devise  which  is  to  take  effect  only  at  the 

moment  of  devolution,  and  to  alter  its  course Another 

exception  to  the  general  proposition  whiph  T have  stated  is  this. 
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that  any  executory  devise  which  is  to  defeat  an  estate,  and  which 
is  to  take  effect  on  the  exercise  of  any  of  the  rights  incident  to  that 
estate,  is  void ; and  there  again  the  alleged  reason  is  the  contrariety 
or  contradiction  existing  between  the,  nature  of  the  estate  given 
and  the  nature  of  the  executory  devise  over.  A very  familiar  illus- 
tration is  this,  that  any  executory  devise  to  take  effect  on  an  alien- 
ation, or  an  attempt  at  alienation,  is  void,  because  the  right  of 
alienation  is  incident  to  every  estate  in  fee  simple  as  to  every  other 
estate.  Another  illustration  of  the  same  principle  is  that  which 
arises  where  the  exercise  of  the  executory  devise  over  is  ^nade 
to  take  effect  upon  not  alienating,  because  the  right  to  enjoy  with- 
out alienation  is  incident  to  the  estate  given.-’^ 

I quote  Fry,  J.  (Shaw  v.  Ford  (1877),  7 Ch.  D,  669^  673,  674), 
and  as  complemetary  to  this  quotation  I would  refer  to  the  learned 
discussion  of  this  case  in  the  decision  of  O^Connor,  M.E.,  in  an 
Irish  case.  In  re  O’ Hare,  [1918]  1 I.E.  160. 

When  a testator  gives  property  to  one,  intending  him  to  have 
all  the  rights  incident  to  ownership,  and  adds  to  this  a gift  over  of 
that  which  remains  in  specie  at  his  death  or  at  the  death  of  that 
person,  he  is  endeavouring  to  do  that  which  is  impossible.  His 
intention  is  plain  but  it  cannot  be  given  effect  to.  The  Court 
has  then  to  endeavour  to  give  such  effect  to  the  wishes  of  the  tes- 
tator as  is  legally  possible^  by  ascertaining  which  part  of  the  testa- 
mentary intention  predominates  and  by  giving  effect  to  it, 
rejecting  the  subordinate  intention  as  being  repugnant  to  the 
dominant  intention. 

So  the  cases  fall  into  two  classes : the  first,  in  which  the  gift 
to  the  person  first  named  prevails  and  the  gift  over  fails  as  repug- 
nant; the  second,  in  which  the  first  named  takes  a life-estate  only, 
and  so  the  gift  over  prevails.  Subject  to  an  apparent  exception  to 
be  mentioned,  there  is  no  middle  course,  and  in  each  case  the  in- 
quiry resolves  itself  into  an  endeavour  to  apply  this  rule  to  the 
words  of  the  will  in  question.  The  sheep  are  separated  from  the 
goats;  and,  while  in  most  instances  there  is  not  much  doubt,  in 
some  instances  the  classification  is  by  no  means  easy. 

Speaking  generally,  no  aid  can  be  derived  from  reported  decis- 
ions which  do  not  establish  a principle  but  simply  seek  to  apply  an 
established  principle  to  a particular  document.  Nothing  can  well 
be  added  to  the  statements  of  Jessel,  M.E.,  in  Aspden  v.  Seddon 
(1874),  L.E.  10  Ch.  397,  note,  and  of  Collins,  M.E.,  in  Foulger  v. 
Arding,  [1902]  1 K.B.  700.  These  being  readily  accessible,  I 
refrain  from  quoting  at  length,  only  extracting  a few  words  from 
the  earlier  decision  (p.  397)  : — 

I think  it  is  the  duty  of  a Judge  to  ascertain  the  construction 
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of  the  instrument  before  him,  and  not  to  refer  to  the  construction 
put  by  another  Judge  upon  an  instrument,  perhaps  similar,  but 
not  the  same/^ 

No  better  illustration  of  the  danger  of  relying  upon  earlier 
decisions  and  disregarding  the  document  under  consideration  can 
be  found  than  in  the  cases  dealing  with  this  very  subject.  Constable 
V.  Bull,  3 DeG.  & Sm.  411,  always  cited,  is  a most  unsatisfactory 
case,  because  the  Court,  while  recognising  the  true  rule,  did  great 
violence  to  the  words  of  the  will.  Re  Sheldon  and  Kemble  (1885), 
53  L.T.E.  537,  followed,  and  instead  of  seeking  to  apply  the  rule 
to  the  will  there  in  question  the  Court  tried  to  distinguish  between 
the  words  of  the  will  in  the  case  in  hand  and  the  words  of  the  will 
in  the  earlier  case.  An  Australian  case,  Wright  v.  Wright,  [1913] 
Viet.  L.E.  358,  points  out  the  unsatisfactory  result. 

To  quote  again  from  Sir  George  JesseTs  judgment  (L.E.  10 
Ch.  at  p.  398),  already  referred  to,  ^^And  so  the  construction  has 
gone  on  until  we  find  a document  which  is  in  totally  different  terms 
from  the  first,  and  which  no  human  being  would  think  of  constru- 
ing in  the  same  manner,  but  which  has  by  this  process  come  to  be 
construed  in  the  same  manner.'’^ 

A note  in  40  L.Q.E.,  393-395,  discusses  this  principle  and  refers 
to  other  cases. 

I have  referred  to  an  apparent  exception  to  the  rule  which  might 
be  regarded  as  constituting  a third  class  of  cases  into  which  some 
fall.  These  are  cases  in  which  all  that  is  given  to  the  first  taker  is 
a life-estate,  but  the  life-tenant  is  given  a power  of  sale  which  may 
be  exercised  at  any  time  during  the  currency  of  his  estate.  There 
is  no  doubt  that  this  may  be  validly  done.  It  is  not  uncommon  in 
cases  where  property  is  held  in  trust.  In  such  cases  power  of  sale  is 
frequently  vested  in  trustees  who  are  empowered  to  sell  and  pay 
tlie  purchase-money  to  the  life-tenant  for  his  maintenance.  Re  John- 
son (1912),  27  O.L.E.  472,  is  a good  example.  These  cases  con- 
stitute only  an  apparent  exception  to  the  rule  because  in  them 
there  is  no  conflict  upon  the  face  of  the  gift.  Whether  a case  can 
be  brought  within  this  class  is  altogether  a matter  of  construction, 
and  the  will  here  in  hand  plainly  does  not  fall  within  it. 

The  case  of  Shearer  v.  Hogg  (1912),  46  Can.  S.C.E.  492,  affirm- 
ing the  judgment  in  Shearer  v.  Forman  (1911 ),  Q.E.  40  S.C.  139,  is 
sometimes  referred  to  as  in  conflict  with  these  views.  It  is  a case  gov- 
erned by  the  Civil  Law,  which  recognises  substitution  “ de  residuo  "" 
or  de  eo  quod  supererit,''  something  quite  unknown  to  the  Eng- 
lish law.  The  Court  was  endeavouring  to  ascertain  the  intention 
of  the  testator  to  determine  if  there  was  a valid  substitution.  The 
remarks  as  to  the  similarity  of  the  law^of  the  two  Provinces  must 
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be  taken  as  directed  to  the  duty  of  the  Court  to  ascertain  the  inten- 
tion of  the  testator  and  when  it  is  possible  so  to  do  to  give  effect 
to  it.  The  Supreme  Court  decision  is  more  readily  understood 
when  the  judgment  in  the  Court  below  is  read. 

Turning  now  to  the  will  before  the  Court.  I agree  with  the 
judgment  in  review  that  the  words  “ undisposed  of  ” do  not  refer 
to  a testamentary  disposition  by  the  widow  but  refer  to  a disposal 
by  her  during  her  lifetime.  I am,  however,  unable  to  agree  with 
the  construction  placed  upon  the  will  otherwise.  It  appears  to 
be  plain  that  there  is  here  an  attempt  to  deal  with  that  which 
remains  undisposed  of  by  the  widow,  in  a manner  repugnant  to 
the  gift  to  her.  I think  the  gift  to  her  must  prevail  and  the 
attempted  gift  over  must  be  declared  to  be  repugnant  and  void. 

I would  therefore  allow  the  appeal  and  declare  the  construction 
of  the  will  accordingly.  Costs  may  well  come  out  of  the  wife’s 
estate. 


Latchfokd^  C.J.,  and  Cede,  J.A.,  agreed  with  Middleton,  J.A. 


Magee,  J.A. : — The  will  of  John  Walker  appointed  his  wife 
sole  executrix,  and  then  proceeded  thus:  “I  give  and  devise  unto 
my  said  wife  all  my  real  and  personal  property  saving  and  except- 
ing thereout  as  follows  namely  my  gold  watch  and  chain  I give  to 
my  nephew  John  Noble  Walker  . . . and  all  other  jewellery  . . . 
I give  to  my  nephews  . . . and  also  should  any  portion  of  my 
estate  still  remain  in  the  hands  of  my  said  wife  at  the  time  of  her 
decease  undisposed  of  by  her  such  remainder  shall  be  divided  as 
follows  one-half  of  same  to  my  brother  William  two-sixteenths 
thereof  to  Abel  Fitze  two-sixteenths  to  John  Fitze  three-sixteenths 
to  Annie  F.  Perkin  brothers  and  sister  of  my  said  wife  and  one- 
sixteenth  thereof  to  George  Warren.”  My  brother  Riddell  con- 
strued the  will  as  giving  to  the  wife  all  the  testator’s  property 
except  the  watch  and  chain  and  jewellery  and  also  except  what 
property  would  not  be  disposed  of  by  her,  and  the  wording  would 
lend  itself  to  that  interpretation — and  it  would  have  the  merit  of 
meeting  the  obvious  wishes  of  the  testator  which  he  could  readily 
have  effected  by  different  wording.  It  would  be  desirable  that  his 
intention  should  be  carried  out.  But  to  treat  the  property  given 
over  as  excepted  from  the  gift  to  the  wife  would  allow  her  only 
an  implied  power  of  disposition  and  give  her  no  life-interest,  which 
obviously  also  it  was  intended  she  should  have.  The  gift  of  realty 
to  her  would  not  necessarily  carry  the  fee  simple. 

On  the  whole  I agree  in  the  conclusion  that  there  was  an  abso- 
lute gift  to  the  wife  and  that  what  was  undisposed  of  by  her,  if  it 


LVI.] 


ONTARIO  LAW  REPORTS. 


525 


can  be  said  that  there  was  any,  was  her  property  and  not  affected 
by  the  gift  over.  I may  add  that  the  order  appealed  from,  as 
drawn  np,  hardly  expresses  the  idea  intended  by  the  learned  Jndge. 

Appeal  allowed. 


App.  Div. 
1925. 

Re 

Walker. 
Magee,  J.A. 


[APPELLATE  DIVISION.] 

Brignull  V.  Village  of  Grimsby.  192o. 

I 

Negligence — Municipal  Corporation — Machine  in  State  of  Disrepair  Jan.  23. 
Left  Standing  in  Public  Highway — Injury  to  Young  Child — Allure- 
ment— Absence  of  Trespass — Finding  of  Jury — Evidence — State- 
ment Made  by  Injured  Child's  Brother  to  Mother  after  Accident — • 
Inadmissibility. 

The  infant  plaintiff,  a boy  about  five  and  a half  years  old,  sustained 
an  injury  to  his  right  hand,  while  playing,  accompanied  by  a slightly 
older  brother,  on  a road-grader,  owned  by  the  defendant  munici- 
pality, which  had  been  left  standing  in  a public  highway.  In  an 
action  by  the  boy  and  his  father  to  recover  damages  arising  out  of 
his  injuries,  the  jury  found  the  defendant  municipality  negligent  in 
that  its  servants  had  left  the  machine  on  the  road  in  a condition 
that  was  unsafe,  owing  to  the  fact  that  a brake  on  the  right  rear 
side  of  the  machine,  which  should  control  a hand-wheel  and  the 
gears  in  which  the  boy’s  fingers  were  caught,  was  in  an  improper 
state  of  repair,  and  awarded  damages  to  both  plaintiffs:  — 

Held,  that  the  evidence  sustained  the  finding  that  the  defective  condi- 
tion of  the  grader  was  the  cause  of  the  injury  to  the  boy;  and, 
as  there  was  known  allurement  and  an  absence  of  trespass,  the 
grader  being  left  on  a public  highway,  the  defendant  municipality 
was  liable. 

Mangan  v.  Atterton  (1866),  L.R.  1 Ex.  239,  McDowall  v.  Great  Western 
Railway  Co.,  [1903]  2 K.B.  331,  and  Wallace  v.  Pettit  (1923),  55 
O.L.R.  82,  distinguished. 

Held,  also,  that  the  statement  of  the  boy’s  mother  as  to  what  the  older 
boy  told  her  after  the  accident  was  inadmissible  as  evidence. 

Jarvis  v.  London  Street  Railway  Co.  (1919),  45  O.L.R.  167,  followed. 

The  following  statement  is  taken  from  the  judgment  of  Latch- 
ford^  C.  J. : — ■ 

This  is  an  appeal  by  the  defendant  municipality  from  the 
judgment  of  Kelly,  J.,  of  the  6th  October,  1924,  awarding  dam- 
ages to  the  plaintiffs  upon  the  findings  of  a jury. 

On  the  9th  August,  1924,  the  infant  plaintiff,  a boy  about  five 
and  one-half  years  of  age,  sustained  serious  injury  to  his  right 
hand  while  playing,  accompanied  by  a slightly  older  brother,  on  a 
road-grader  or  scraper,  owned  by  the  defendant  municipality, 
which  had  been  left  standing  on  a public  highway  near  the  boy’s 
home.  As  a result  of  the  injury,  amputation  of  two  or  three 
fingers  of  the  child’s  hand  became  necessary. 

• The  jury  found  the  defendant  municipality  negligent  in  that 
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its  servants  had  left  the  machine  on  the  road  in  a condition  that 
was  unsafe,  owing  to  the  fact  that  a brake  on  tho  right  rear  side 
of  the  machine,  which  should  control  a hand-wheel  and  the  gears 
in  which  the  boy^s  fingers  were  caught,  was  in  an  improper  state 
of  repair.  Damages  of  $2,500  were  awarded  to  the  infant  plaintiff 
and  $50  to  his  father,  and  judgment  accordingly  was  directed 
to  be  entered  in  their  favour. 


December  18  and  19^  1924.  The  appeal  was  heard  by  Latch- 
FOED^  G.J.,  Magee,  Middleton,  and  Cede,  JJ.A. 

Christopher  C.  Robinson,  K.C.,  and  C.  V.  Langs,  for  the 
appellant^  contended  that  there  was  no  principle  upon  which  the 
findings  of  the  jury  might  be  supported.  There  was  no  evidence 
that  the  appellant  had  notice  of  children  having  made  a practice  of 
playing  at  the  place  where  the  accident  occurred.  It  was  impossible 
for  a child  to  have  received  the  injury  complained  of  without  the 
intervention  of  the  conscious  act  of  some  third  person  or  persons, 
of  which  the  appellant  had  had  no  notice.  The  learned  trial  Judge 
erred  in  admitting  in  evidence  the  statements  made  to  the  mother 
by  the  children  after  the  accident  had  occurred.  They  were  not 
properly  part  of  the  res  gestce  and  were  inadmissible:  Rex  v. 
Christie,  [1914]  A.C.  545,  at  p.  566.  That  evidence  was  the  only 
evidence  adduced  to  shew  how  the  accident  had  happened.  Leaving 
the  machine  where  it  was,  was  not  the  proximate  cause  of  the  acci- 
dent, but  rather  the  act  of  some  third  person  as  stated.  Eeference  to 
Ruoff  V.  Long  & Co.,  [1916]  1 K.B.  148;  McDowall  v.  Great  West- 
ern Railway  Co.,  [1903]  2 K.B.  331;  Bailey  v.  Neal  (1888),  5 
Times  L.E.  20. 

C.  W.  Bell,  K.C.,  for  the  plaintiffs,  respondents,  in  urging  that 
the  judgment  appealed  from  should  be  sustained,  referred  to  Jarvis 
V.  London  Street  Railway  Co.  (1919),  45  O.L.E.  167;  Coohe  v. 
Midland  Great  Western  Railway  of  Ireland,  [1909]  A.C.  229,  at  p. 
237. 


January  23,  1925.  The  judgment  of  the  Court  was  read  by 
Latchfoed,  C.J.  (after  stating  the  facts  as  above)  The  grounds 
of  appeal  are:  (1)  that  no  damage  was  caused  by  any  act  for  which 
the  appellant  was  responsible;  (2)  that  any  damage  sustained  was 
caused  by  the  act  of  the  infant  plaintiff,  Eonald  Brignull,  or  by 
the  intervening  acts  or  omissions  of  a third  person,  of  which  the 
appellant  had  no  notice;  (3)  that  the  trial  Judge  erred  in  admit- 
ting the  evidence  of  the  child’s  mother  as  to  statements  made  to 
her  by  her  son  Douglas,  who  was  with  his  brother  when  the  accident 
occurred  ; in  not  charging  the  jury  that  the  damage  might  have 
been  caused  by  the  acts  or  omissions  of  the  third  party,  for  which 
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the  appellant  might  not  be  responsible ; and  in  refusing  to  submit 
to  the  jury  a question  as  to  whether  the  injuries  resulted  from 
such  acts  or  omissions. 

Other  grounds  stated  in  the  notice  of  appeal,  but  not  stressed 
before  the  Court,  were  that  the  infant  plaintiff  was  a trespasser  and 
that  the  damages  awarded  are  excessive. 

Leaving  the  grader  on  the  highway  was  not  of  itself  the  act  of 
negligence  found  against  the  defendant,  but  leaving  it  there,  in 
a public  place,  where  children  were  likely  to  play  and  where  they 
were  known  to  play^  by  the  operator  of  the  machine,  when  it  was 
in  a defective  and  dangerous  condition.  That  condition  was  found 
to  be  the  effective  cause  of  the  accident. 

The  grader  was  of  the  type  in  common  use  on  the  roads  of  this 
Province.  It  was  similar  to  that  shewn  on  an  exhibit  filed  at  the 
trial,  though  not  exactly  like  it;  and  appears  to  have  consisted  of 
a four-wheeled  iron  or  .steel  frame,  under  which  was  suspended  a 
heavy  blade  attached  to  the  front  axle  and  capable  of  being  set  at 
any  desired  height  or  angle.  The  ends  of  the  blade  were  bolted  to 
steel  uprights,  ratcheted  along  their  upper  inner  sides,  where  they 
were  raised  or  lowered  by  a spur-gear  at  the  front  end  of  horizontal 
shafts.  These  extended  rearward,  one  on  each  side  of  the  machine, 
to  an  8-inch  bevel-gear,  in  mesh  with  a 4-inch  pinion,  capable  of 
being  rotated  in  two  directions  by  a hand-wheel  34  inches  in  dia- 
meter. Beneath  both  hand-wheels,  and  extending  along  their  cir- 
cumference 6 or  8 inches,  were  originally  wooden  brake-shoes,  which 
ordinarily  were  held  in  close  contact  with  the  circumference  of  the 
wheels  by  very  strong  springs.  According  to  the  evidence  of  an 
expert  called  by  the  defendant,  when  the  brakes  were  in  good  order 
the  pressure  against  the  hand-wheels  was  so  strong  that  the  blade 
would  be  held  in  any  desired  position  without  further  support  than 
the  friction  of  the  brakes.  When  the  operator  wished  to  raise  or 
lower  the  blade  he  could  release  the  brake  on  either  side  by  placing 
his  weight  on  an  extension  of  the  spring  on  that  side.  He  could 
then  easily  manipulate  the  wheel  so  as  to  elevate  or  depress  the 
blade. 

This  particular  machine  had  been  in  use  for  about  6 years. 
The  brake-shoe  on  the  right  side  had  worn  away  so  that  the  brake 
no  longer  prevented  the  movement  of  the  hand-wheel.  Durham, 
the  operator  of  the  grader,  says  he  was  accustomed,  at  least  when 
having  it  moved  from  place  to  place,  to  put  a bar  across  the  frame 
of  the  machine  and  through  the  spokes  of  both  the  hand-wheels. 
On  this  occasion  he  made  use,  he  said,  of  a green  apple  branch,  3 or 
3%  feet  long,  and  2,  perhaps  3,  inches  in  diameter,  at  one  end — he 
gives  both  dimensions — and  D/4  inches  at  the  other.  This,  the 
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defendant  contends,  was  an  efficient  means  of  preventing  the  boys 
from  moving  the  hand-wheel  and  causing  the  bevelled  gears  on 
the  right  side  to  engage  as  they  did,  and  crush^  as  they  did,  the 
child^s  fingers. 

Having  regard  to  the  fact  that  the  child^s  fingers  were  so 
crushed,  it  seems  to  me  futile  to  argue  that  the  wheel  could  not 
have  been  moved  with  the  apple  bough  in  place.  It  is  plain  from 
the  evidence  that  it  could  easily  be  moved  about  6 inches,  and  act 
upon  the  bevel-gears,  before  affecting  the  ratchet-arm  and  the 
heavy  blade.  There  was  sufficient  play,  or  lost  motion,  between 
the  movement  of  the  rim  of  the  hand-wheel  and  the  lifting  of  the 
right  side  of  the  blade,  to  permit  the  bevelled  gears  to  injure  the 
child’s  hand  as  they  did  injure  it.  It  is  also  possible,  in  view  of 
the  contradiction  between  the  evidence  given  by  Durham  and  Clen- 
denning  at  the  trial,  and  what  they  had  stated  to  the  child’s  father 
in  the  presence  of  others^  that  the  jury  did  not  believe  their  state- 
ments about  the  use  of  the  apple-bough.  Durham  was  certainly 
not  believed  as  to  the  condition  of  the  brake.  It  appears  to  me  that 
it  does  not  require  more  than  an  elementary  acquaintance  with 
mechanics  to  understand  that  a very  slight  force  exerted  on  the 
rim  of  the  hand-wheel  could  move  340  lbs.  or  one-half  the  weight 
of  the  blade,  but  it  is  unnecessary  to  theorise  when  a fact  is  in 
evidence.  More  than  one  witness  declared  that  the  hand-wheel 
was  movable  after  the  accident  to  an  extent  that  would  permit  the 
bevelled  gears  to  cause  the  injury.  The  jury  accepted  that  evi- 
dence, and  it  amply  sustains  the  finding  that  the  defective  condition 
resulted  in  the  injury  sustained  by  the  little  boy.  For  that  con- 
dition the  defendant,  and  the  defendant  only,  was  responsible. 

Mangan  v.  AUerton  (1866),  L.R.  1 Ex.  239,  was  a case  very 
like  this.  There  the  defendant  had  exposed,  in  a public  market, 
a machine  for  crushing  oil-cake,  without  its  being  thrown  out  of 
gear^  or  the  handle  being  fastened,  or  any  person  having  care  of  it. 
The  plaintiff,  a boy  of  4 years  of  age,  returning  from  school  with 
his  brother,  a boy  of  7,  and  some  other  boys,  stopped  at  the  machine. 
One  of  the  boys  turned  the  handle,  and  the  plaintiff  placed  his 
hand  between  the  cogs  wffiich  had  been  put  in  motion,  and  three  of 
his  fingers  were  crushed.  The  Court  of  Exchequer  held  that  the 
defendant  was  not  liable,  on  the  ground,  first,  that  there  was  no 
negligence  on  the  part  of  the  defendant,  or,  if  there  was  negligence, 
that  it  was  too  remote;  and,  secondly,  because  the  injury  was 
caused  by  the  act  of  the  boy  who  turned  the  handle,  and  of  the 
plaintiff  himself,  who  was  a trespasser. 

Commenting  on  this  case,  Cockburn,  C.J.,  in  ClarTc  v.  Chmi- 
hers  (1878),  3 Q.B.D.  327,  said  (p.  339)  : With  the  latter  ground 
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of  the  decision  we  have  in  the  present  case  nothing  to  do ; otherwise 
we  should  have  to  consider  whether  it  should  prevail  against  the 
cases  citedj  with  which  it  is  obviously  in  conflict.  If  the  decision 
as  to  negligence  is  in  conflict  with  our  judgment  in  this  case,  we 
can  only  say  we  do  not  acquiesce  in  it.  It  appears  to  us  that  a man 
who  leaves  in  a public  place,  along  which  persons,  and  amongst 
them  children,  have  to  pass,  a dangerous  machine  which  may  be 
fatal  to  any  one  who  touches  it^  without  any  precaution  against 
mischief,  is  not  only  guilty  of  negligence,  but  of  negligence  of  a 
very  reprehensible  character,  and  not  the  less  so  because  the  im- 
prudent and  unauthorised  act  of  another  may  be  necessary  to 
realise  the  mischief  to  which  the  unlawful  act  or  negligence  of  the 
defendant  has  given  occasion.^^ 

Armour,  C.J.,  in  Sangster  v.  T.  Eaton  Go.  (1894),  25  O.R.  78, 
points  out  (at  p.  82)  that  in  Mangan  v.  Atterton  and  the  some- 
what similar  case  of  Hughes  v.  Macfie  (1863),  2 H.  & C.  744, 
there  was  no  invitation.  Here  there  was  not  merely  known  allure- 
ment, but  an  absence  of  trespass,  thus  distinguishing  the  case  from 
the  principle  of  the  ultimate  decision  in  McDowall  v.  Great  West- 
ern Bailivay  Co.,  [1903]  2 K.B.  331.  In  Wallace  v.  Pettit  (1923), 
55  O.L.R.  82,  the  child  was  a trespasser,  and  allurement  was  not 
a factor  in  the  case. 

I think  the  statement  of  Mrs.  Brignull  as  to  what  the  brother 
of  the  injured  boy  told  her  was  inadmissible  as  evidence. 

In  a recent  case  before  this  Court,  differently  constituted, 
Jarvis  v.  London  Street  Pvoilway  Co.,  45  O.L.R.  167,  the  question 
of  what  was  and  what  was  not  properly  admissible  as  res  gestce  was 
discussed,  and,  on  the  principles  there  laid  down,  the  evidence  of 
what  the  brother  of  the  infant  plaintiff  said  should  have  been 
rejected.  In  substance,  however,  and  so  far  as  material,  it  is 
nothing  more  than  what  as  a witness  he  stated  before  the  jury,  that 
the  cogs  hurt  his  little  brother’s  Angers.  The  same  fact  was  stated 
by  the  witness  Morrison,  who  examined  the  machine  almost  imme- 
diately after  the  accident,  and  found  blood  and  crushed  flesh 
between  the  cogs. 

No  evidence  was  given  that  any  third  party  had  intervened,  or 
that,  if  such  a party  had  intervened,  his  intervention  was  the  effec- 
tive cause  of  the  accident;  nor  has  any  argument  been  advanced 
to  establish  that  the  damages  awarded  are  excessive.  I therefore 
think  the  appeal  should  be  dismissed  with  costs. 

Appeal  dismissed. 
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[APPELLATE  DIVISION.] 

Oepen  V.  Attorney- Genekal  for  Ontario. 

Crown — Refusal  of  Lieutenant-Governor,  on  Advice  of  Attorney-Gen- 
eral, to  Grant  Fiat  for  Petition  of  Right — Provincial  Tax  Imposed 
upon  Owner  of  Race-course — Action  against  Attorney-General  for 
Declaration  that  Advice  Illegal  and  Unconstitutional— Summary 
Dismissal  of  Action — Appeal — Amendments. 

The  judgment  of  Riddell,  J.,  ante  327,  was  varied  by  striking  out  all 
references  to  amendments,  and  in  all  other  respects  affirmed. 

Appeal  by  the  plaintiffs  from  the  judgment  of  Riddell^  J., 
ante  327. 

February  2.  The  appeal  was  heard  by  Latchford,  C.J.,  Mid- 
dleton, J.A.,  Logie,  3.,  and  Orde,  J.A. 

H.  J.  Scott,  K.C.,  for  the  appellants,  recited  the  Ontario  legis- 
lation having  to  do  with  taxation  of  horse-racing  and  betting  on 
horse-races  within  the  Province : the  Corporations  Tax  Act,  R.S.O. 
1914,  ch.  27,  sec.  4(13) ; an  amending  Act  (1915)  5 Geo.  V.  ch.  8; 
an  amending  Act  (1920)  10  & 11  Geo.  V.  ch.  9,  sec.  6;  the  Cor- 
porations Tax  Act,  1922,  12  & 13  GeO'.  V.  ch.  12,  sec.  3(2) ; the 
Declaratory  Act,  1922,  12  & 13  Geo.  Y.  ch.  13;  and  the  Corpora- 
tions Tax  Act,  1922  (2),  12  & 13  Geo.  V.  ch.  14.  The^ appellants 
sought  in  this  action  to  attack  the  validity  of  the  provisions  made  by 
the  statute  passed  in  1922  for  the  collection  by  race-track  owners  of 
a tax  upon  the  bets  made  at  race-meetings,  on  the  ground  that  it  was 
an  indirect  tax  and  therefore  ultra  vires  of  the  Province  under  the 
British  North  America  Act.  The  learned  Judge  erred  in 
dismissing  the  action  upon  a summary  application ; as  to 
do  so  deprived  the  appellants  permanently  of  the  privi- 
lege of  raising  that  question:  Electrical  Development  Co. 

of  Ontario  v.  Attorney- General  for  Ontario  and  Hydro-Electric 
Power  Commission  of  Ontario,  [1919]  A.C.  687.  There  should  be 
some  way  of  settling  the  whole  question  without  the  necessity  of 
a breach  of  the  peace  to  bring  matters  to  a head;  and,  although 
the  respondent  wrongfully  refused  to  advise  the  issue  of  a fiat  for 
the  bringing  of  a petition  of  right,  the  case,  being  a proper  one 
for  hearing,  should  be  permitted  to  go  down  to  trial.  It  was  the 
duty  of  the  respondent,  where,  as  in  the  present  case,  it  was  in 
the  interest  of  the  public  that  the  validity  of  a statute  be  deter- 
mined, to  advise  the  issue  of  a fiat  and  to  facilitate  the  proceedings. 
The  matter  in  contest  being  the  means  of  bringing  to  the  Pro- 
vince revenue  amounting  to  two  or  three  millions  of  dollars  yearly, 
the  action  should  not  be  treated  as  frivolous  and  vexatious,  as  it 
had  been  by  the  learned  Judge:  Evans  v.  Barclays  Banh  and  Gal- 
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loway,  [1924]  W.N.  97.  The  legislation  attacked  would,  if  en- 
forced, result  indirectly  in  making  it  impossible  to  continue  the 
carrying  on  of  horse-racing  within  the  Province.  The  management 
of  betting  at  race-courses  within  the  Province  is  governed  by  the 
Dominion  legislation  in  that  behalf,  and  the  appellants  desired  to 
raise  at  the  trial  the  question  whether  or  not  this  also  affected 
the  competence  of  the  Provincial  Legislature  to  pass  the  legislation 
complained  of.  Reference  to  Burghes  v.  Attorney-General,  [1911] 
2 Ch.  139,  [1912]  1 Ch.  173;  Eastern  Trust  Co.  v.  McKenzie  Mann 
& Co.  Ltd.,  [1915]  A.C.  750;  Esquimalt  and  Nanaimo  Railway  Co. 
V.  ^Y^lson,  [1920]  A.C.  358 ; Smith  v.  Attorney-General  for  Ontario, 
[1924]  S.C.R.  331.  Questioned  by  the  Court  as  to  the  feasibility 
of  returning  the  money  collected  by  owners  of  race-courses  pur- 
suant to  the  Act,  but  not  paid  to  the  Province,  to  the  bettors  to 
whom  they  might  be  found  to  belong,  counsel  said  that  this  would 
be  difficult  but  not  impossible. 

W.  N.  Tilley,  K.C.,  and  J.  R.  L.  Starr,  K.C.,  for  the  defendant, 
respondent,  contended  that,  as  the  action  w^as  in  substance  an 
unjustifiable  attempt  to  keep  from  the  Province  moneys  due  under 
the  statute,  the  disposal  made  of  it  in  the  order  appealed  from 
was  proper.  The  appellants  had  their  proper  remedy  by  petition  of 
right.  Any  other  course,  including  that  taken  by  the  appellants, 
could  only  lead  to  confusion.  Reference  to  Electrical  Development 
Co.  of  Ontario  v.  Attorney -General  for  Ontario  and  Hydro-Electric 
Power  Commission  {supra),  at  pp.  691,  694;  Esquimalt  and  Naur- 
aimo  Railway  Co.  v.  Wilson  {supra),  at  p.  361.  These  cases  would 
not  assist  the  appellants. 


Ajpp.  Div. 
1925. 
Oepen 

V. 

Attorney- 

General 

FOR 

Ontario. 


At  the  conclusion  of  the  hearing  the  judgment  of  the  Court  was 
delivered  by  Latchford,  C.J.; — What  is  sought  here  is  a declara- 
tion that,  upon  the  facts  disclosed  in  a certain  petition  of  right,  it 
was  incumbent  upon  the  Attorney-General  to  advise  the  Crown  to 
issue  a fiat  allowing  the  action  to  be  brought.  The  Attorney-Gen- 
eral, without  being  named  otherwise  than  as  Attorney-General, 
moved  to  set  aside  the  writ  of  summons  and  statement  of  claim, 
and  an  order  was  made  setting  them  aside.  From  that  the  plain- 
tiffs appeal. 

We  think  that,  in  substance,  this  is  an  effort  to  compel  the 
Attorney-General  to  grant  a flat.  That  is  a matter  which  is  in  his 
discretion.  He  has  chosen  to  refuse  a fiat — to  advise  the  Crown  not 
to  issue  a fiat.  He  cannot  be  compelled,  by  any  action  that  I am 
acquainted  with,  to  issue  a fat. 

Upon  the  application  to  the  Judge  below  it  was  suggested  that 
amendments  should  be  allowed  attacking  the  validity  of  the  legis- 
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lation.  While  not  in  terms  making  the  amendments,  the  trial 
Judge  appears  to  have  regarded  them  as  having  been  made,  and  the 
Attorney-General  has  been  added  by  name  as  a party  defendant. 

We  think  that,  in  dismissing,  as  we  do,  the  appeal  now  before 
ns,  we  should  not  regard  the  amendments  as  having  been  made, 
leaving  it  open  to  the  plaintiffs,  if  they  are  so  advised^  to  launch 
an  action  to  determine  whether  the  legislation , which  affects  them 
and  others  is  within  the  powers  properly  exercisable  by  the  Legis- 
lature of  this  Province. 

The  appeal  fails  and  must  be  dismissed  with  costs. 

The  order,  when  issued,  will  strike  out  all  reference  to  the 
amendments,  so  that  it  will  be  perfectly  clear  that  these  amend- 
ments have  not  been  made. 


Tilley,  K.C. : i^nd  the  Court  is  expressing  no  opinion  as  to 
whether  another  action,  if  brought,  could  be  maintained  ? 


The  Chief  Justice:  We  have  not  considered  it.  We  have 
nothing  of  that  kind  before  us. 


Appeal  dismissed. 


[RIDDELL,  J.] 
Walker  v.  Forbes. 


'Negligence — Injury  to  Person  in  Highway  hy  Motor  Vehicle — Evidence 
— Findings  of  Jury — Contributory  Negligence — Ultimate  Negligence 
— Contributory  Negligence  Act,  192^,  14  Ceo.  V.  ch.  32,  secs.  3,  4 — 
Interpretation  and  Application  of. 

The  plaintiff,  being  lawfully  upon  a highway,  was  injured  by  coming 
into  collision  with  a truck  owned  by  the  defendant.  In  an  action  to 
recover  damages  for  his  injury,  the  jury  found,  in  answer  to  ques* 
tions:  (1)  negligence  of  the  defendant’s  servant  in  charge  of  the 
truck;  (2)  that  the  plaintiff,  by  the  exercise  of  ordinary  care,  could 
have  avoided  the  casualty;  (3)  that  the  plaintiff  was  not  “watching 
enough  where  he. was  going;”  (4)  that,  notwithstanding  the  negligence 
of  the  plaintiff,  the  defendant,  by  the  exercise  of  reasonable  care, 
could  have  avoided  the  casualty;  (5)  that  the  defendant  should  have 
kept  a proper  watch,  and  he  did  not:  — 

Held,  that,  upon  the  facts  of  the  case  as  adduced  in  evidence  and  upon 
the  findings  of  the  jury  as  properly  read,  there  was  no  ultimate  neg' 
ligence,  in  the  sense  in  which  that  expression  is  us'od  in  the  cases,  to 
saddle  the  defendant  with  damages  after  he  had  established  contribu- 
tory  negligence  on  the  part  of  the  plaintiff. 

The  negligence  found  by  the  jury  in  answer  to  question  5 was  the  origi- 
nal negligence,  and  could  not  be  made  to  serve  again  as  ultimate  neg- 
ligence. — 

Rice  V.  Toronto  Railway  Co.  (1910),  22  O.L.R.  446,  449,  and  Jones  v. 
Toronto  and  York  Radial  Railway  Co.  (1911),  23  O.L.R.  331,  333,  336, 
25  O.L.R.  158,  referred  to.  . 
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The  Contributory  Negligence  Act,  1924,  14  Geo,  V.  cli.  32,  does  not  apply 
where  there  is  ultimate  negligence  found  in  such  a way  as  that 
before  the  statute  the  plaintiff  would  succeed. 

This  was  a case  in  which  “ a plea  of  contributory  fault  or  negligence  ” 
had  been  “ found  to  have  been  established,”  within  the  meaning  of 
sec.  3 of  the  statute.  The  plaintiff  could  not  before  the  statute  have 
recovered;  and,  the  jury  having  (6)  assessed  a sum  for  damages,  and 
(7)  found  that  the  relative  degrees  of  fault  were  equal,  the  plaintiff 
should  have  judgment  for  one-half  of  the  sum  assessed,  with  costs. 

Action  to  recover  damages  for  personal  injuries  sustained  by 
the  plaintiff,  caused,  as  he  alleged,  by  the  negligence  of  the  driver 
of  a truck  owned  by  the  defendant. 

The  action  was  tried  before  Riddell,  J.,  and  a jury,  at  a To- 
ronto sittings. 

17.  D.  M.  Sliorey,  for  the  plaintiff. 

T.  H.  Lennox,  K.C.,  for  the  defendant. 

February  2.  Riddell^  J.  : — In  this  case  the  facts  are  compar- 
atively few,  but  a question  of  law  arises  which  seems  to  be  of  first 
instance. 

The  plaintiff.  Walker,  an  electrical  engineer,  in  August  last 
left  a street  car  in  order  that  he  might  transfer  to  another.  Be- 
tween the  street  car  and  the  sidewalk  to  which  he  had  to  go  he 
came  in  collision  with  a truck  owned  by  the  defendant,  which  ran 
over  his  foot,  broke  one  of  the  metatarsal  bonos,  and  disabled  him 
for  some  time. 

The  evidence  was  exceedingly  short,  the  witnesses  to  the  acci- 
dent being  only  two,  the  plaintiff  himself  and  a commercial  trav- 
eller, of  apparently  equally  great  intelligence  and  clearness  of  mind, 
whose  stories  do  not  agree. 

The  plaintiff  stated  that  while  the  street  oar  was  still  standing 
he  w^as  walking  towards  the  sidewalk  to  the  south,  when  he  was 
struck  by  some  part  of  the  front  of  the  defendant’s  truck,  thrown 
down  and  his  right  foot  run  over — the  truck  he  had  seen  some  few 
feet  behind  the  car  when  he  left  the  car. 

Mr.  Hurst,  the  other  witness,  said  that  he  was  sitting  in  his 
own  automobile  a short  distance  behind  the  defendant’s  truck,  that 
both  his  car  and  the  truck  Were  stopped  while  the  street  car  was 
stopped,  that  he  saw  the  plaintiff  near  the  street  car  looking  to- 
wards the  street,  and  that  when  the  street  car  went  forward  the 
plaintiff  stepped  backward  into  the  defendant’s  truck,  was  thrown 
down  and  his  foot  caught  in  that  way.  The  driver  of  the  truck 
did  not  see  the  plaintiff  at  all  until  after  the  injury. 

The  other  evidence  was  medical  evidence. 

All  the  witnesses  seemed  to  be  intelligent,  truthful,  and  with 
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powers  of  accurate  observation,  and  it  was  a matter  of  great  diffi- 
culty indeed  to  determine  the  facts. 

This  was  purely  the  function  of  the  jury,  who,  upon  sufficient 
evidence,  found  answers  to  the  following  questions  in  the  manner 
set  out: — 

‘^1.  Has  the  defendant  satisfied  you  that  the  casualty  was  not 
caused  by  the  negligence  of  his  servant?  A.  No. 

^‘2.  If  not,  could  the  plaintiff,  by  the  exercise  of  ordinary  care, 
have  avoided  the  casualty?  A.  Yes. 

“3.  If  so,  what  did  he  improperly  do  or  omit?  Answer  care- 
fully. A.  We  do  not  think  he  was  watching  enough  where  he  was 
going. 

“4.  Notwithstanding  the  negligence  of  the  plaintiff,  could  the 
defendant,  by  the  exercise  of  reasonable  care,  have  avoided  the  cas- 
ualty? A.  Yes. 

^^5.  If  so,  what  should  he  have  done  or  omitted?  Answer  fully. 
A.  He  should  have  kept  a proper  watch,  and  he  did  not. 

^^6.  Damages  (if  there  were  no  contributory  negligence)  ? A. 

$1,000. 

^‘7.  What  were  the  relative  degrees  in  which  each  party  was  in 
fault  and  the  manner  in  which  the  amount  of  damages  should 
be  apportioned  so  that  the  plaintiff  shall  have  judgment  only  for  so 
,much  thereof  as  is  proportionate  to  the  relative  degree  of  fault? 
A.  Equal,  50  x 50.’^ 

The  findings  of  the  jury  indicate  that  they  believed  the  fact 
to  be  that  the  plaintiff,  without  taking  proper  care  of  himself, 
negligently  was  ^passing  southward  when  he  was  either  struck  by 
or  himself  struck  the  defendant’s  truck;  that  the  driver  of  the 
defendant’s  truck  was  not  keeping  a proper  look-out;  and  that 
therefore  the  collision  took  place  when  it  ought  to  have  been 
avoided. 

The  great  difficulty  in  this  case  arises  from  the  recent  legis- 
lation of  the  Province  of  Ontario,  being  the  Contributory  Negli- 
gence Act,  1924,  14  Geo.  V.  ch.  32,  the  important  parts  of  which 
are  as  follows: — 

In  any  action  or  counterclaim  for  damages  hereafter 
brought,  which  is  founded  upon  fault  or  negligence,  if  a plea  of 
contributory  fault  or  negligence  shall  be  found  to  have  been  estab- 
lished, the  jury,  or  the  Judge  in  an  action  tried  without  a jury, 
shall  find : — 

^Tirst:  The  entire  amount  of  damages  to  which  the  plaintiff 
would  have  been  entitled  had  there  been  no  such  contributory  fault 
or  neglect; 
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‘^^Secondly:  The  degree  in  which  each  party  was  in  fault  and 
the  manner  in  which  the  amount  of  damages  found  should  be 
apportioned  so  that  the  plaintiff  shall  have  judgment  only  for  so 
much  thereof  as  is  proportionate  to  the  degree  of  fault  imputable 
to  the  defendant. 

^^4.  Where  the  Judge  or  jury  finds  that  it  is  not,  upon  the 
evidence,  practicable  to  determine  the  respective  degrees  of  fault 
the  defendant  shall  be  liable  for  one-half  the  damages  sustained.’^ 

It  will  be  observed  that,  except  when  the  Judge  or  jury  finds 
that  it  is  not  practicable  to  determine  the  relative  degrees  of  fault 
of  the  parties,  there  is  no  express  provision  as  to  what  the  plaintiff 
Bhall  recover,  but  that  is  clearly  implied  by  the  second  part  of 
sec.  3.  We  are  not  to  suppose  that  the  Legislature  passed  sec.  3 
simply  for  academic  or  statistical  purposes,  but  as  a practical 
remedy  for  some  existing  evil.  I therefore  find  that,  if  the  statute 
applies,  the  plaintiff  is  entitled  only  to  one-half  the  amount  of  the 
damages  found. 

The  question  I am  called  upon  to  decide  then  is,  whether  this 
is  a ease  in  which  plea  of  contributory  fault  or  negligence  shall 
be  found  to  have  been  established.^’ 

Quite  plainly,  by  reason  of  the  answer  to  question  2,  a finding  of 
contributory  negligence  has  been  made,  but  I conceive  that  that 
is  not  conclusive  of  the  matter. 

The  statute  was  passed  in  order  to  get  rid  of  what  was  believed 
to  be  an  injustice  in  depriving  an  injured  party  of  any  relief  if 
he  by  his  negligence  or  act  in  any  way  contributed  to  his  injury, 
no  matter  how  negligent  the  other  party  may  have  been,  and  it 
was  intended  to  assimilate  the  law  in  our  Courts  to  the  law  in 
the  Admiralty  Courts.  The  fact  that  the  statute  is  not  perfectly 
unambiguous  entitles  me  to  apply  the  rules  in  Hey  don/ s Case 
(1584),  3 Co.  Rep.  8,  and  they  may  be  stated  with  sufficient  ful- 
ness and  accuracy  as  follows : — 

‘^That  for  the  sure  and  true  interpretation  of  all  statutes  .... 
four  things  are  to  be  discerned  and  considered : — 

^Tst.  What  was  the  common  law  before  the  making  of  the 
Act  ? 

^‘^2nd.  What  was  the  mischief  and  defect  for  which  the  common 
law  did  not  provide  ? 

^^^3rd.  What  remedy  the  Parliament  hath  resolved  and  appointed 
to  cure  the  disease  of  the  commonwealth? 

^^4th.  The  true  reason  of  the  remedy  ?” 

It  is  to  be  remembered  that,  a plea  of  contributory  negligence 
being  established,  the  defendant  will  not  necessarily  escape,  because 
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ultimate  negligence  may  be  found  upon  his  part;  consequently  it 
was  not  every  case  in  which  contributory  negligence  was  found 
which  required  action  from  the  Legislature,  but  only  cases  in  which 
contributory  negligence,  being  found,  was  an  answer  to  the  action 
— that  is  the  meaning  in  law  of  the  words  if  a plea  of  contributory 
. . . negligence  shall  be  found  to  have  been  established/^ 

I therefore  hold  that  the  statute  does  not  -apply  where  there  is 
ultimate  negligence  found  in  such  a way  as  that  before  the  statute 
the  plaintiff  would  succeed. 

Formally  the  jury  have  indicated  ultimate  negligence  in  the 
answers  to  questions  4 and  5 ; and  it  is  .necessary  to  consider 
whether,  had  the  case  been  decided  before  the  statute,  the  plaintiff 
could  recover. 

It  is  quite  plain,  it  seems  to  me^  that  the  only  negligence  on 
the  part  of  the  defendant,  the  only  negligence  alleged  or  proved 
or  which  could  be  found  by  the  jury,  was  that  which  was  found  in 
the  answer  to  question  5,  that  is,  that  the  driver  should  have  kept  a 
proper  watch.  This,  being  the  only  negligence  on  the  part  of  the 
defendant,  was  the  original  negligence,  and  it  could  not  be  made  an 
ultimate  negligence  so  as  to  have  entitled  the  plaintiff  to  recover. 

I hold  as  a matter  of  law,  upon  the  facts  of  this  case  as  adduced 
in  evidence  and  upon  the  answers  as  properly  read,  that  there  was 
no  ultimate  negligence,  in  the  sense  in  which  that  expression  is 
used  in  the  eases,  to  saddle  the  defendant  with  damages  after  he 
has  established  contributory  negligence  on  the  part  of  the  plaintiff. 

In  the  case  of  Jones  v.  Toronto  and  YorJc  Radial  Railway  Go. 
(1911),  23  O.L.R.  331,  the  facts  were  not  unlike  the  present  and 
the  findings  of  the  jury  were  also  similar.  At  p.  333  I laid  down 
the  law  as  follows : — 

^^Assuming  that  the  findings  can  be  supported,  it  is  apparent, 
I think,  that  alt  the  acts  of  negligence  found  against  them  were 
of  such  a - character  that  the  jury  might  have  found  them  as  prim- 
ary negligence.  Then  the  contributory  negligence  found  took  place 
at  the  same  time  as  the  negligence  of  the  defendants — ^it  was  not 
followed  by  any  act  of  negligence  on  the  part  of  the  defendants, 
either  in  point  of  time  or  logically.  The  negligence  of  the  plain- 
tiff was  a contributory  act  up  to  the  very  moment  of  the  accident — 
and,  consequently,  the  accident  was  caused  by  concurrent  negli- 
gence of  both  parties. 

^^The  case,  in  my  view,  is  covered  by  Reynolds  v.  Thomas  Tilling 
Limited  (1903),  19  Times  L.E.  539,  affirmed  by  the  Court  of 
Appeal  (1903),  20  Times  L.E.  57,  without  calling  upon  counsel 
for  the  defendants.'’^ 
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It  is  true  that  my  judgment  was  reversed  by  a Divisional  Court 
(23  O.L.R.  at  p.  336  et  seq.),  but  the  matter  was  brought  before 
the  Court  of  Appeal,  and  the  case  is  reported  in  (1911)  25  O.L.R. 
158.  Mr.  Justice  Gar  row,  quoting  the  law  as  I had  laid  it  down, 
says  (p.  160)  : — 

‘^CA.nd,  if  the  facts  really  were  as  he  assumed  them  to  be,  no  one 
could,  I think,  quarrel  with  the  law  as  applied  by  him,  which  in- 
deed might  be  called  elementary,  namely,  that  where  there  is  negli- 
gence on  one  side  and  concurrent  negligence  on  the  other^  both 
continuing  down  to  and  contributing  to  cause  the  injurious  act 
complained  of,  there  can  be  no  recovery.’^ 

The  Court  of  Appeal  reinstated  the  judgment  given  at  the  trial 
dismissing  the  action. 

In  the  case  of  Bice  v.  Toronto  Railway  Co.  (1910),  22  O.L.R. 
446,  Sir  John  Boyd,  at  p.  449,  says: — 

^^There  is  no  evidence  of  other  negligence  than  that  of  exces- 
sive speed,  which  occasioned  and  was  the  direct  cause  of  the  injury. 
But  that  negligence  was  concurrent  with  the  negligence  of  the 
deceased;  and  in  cases  of  joint  negligence  of  plaintiff  and  defen- 
dant there  can  be  no  recovery  for  the  plaintiff. 

So  in  the  present  case  there  is  no  evidence  of  other  negligence 
than  that  of  omitting  to  keep  a proper  look-out,  which  occasioned 
and  was  the  direct  cause  of  the  injury,  and  that  negligence  was 
concurrent  with  the  negligence  of  the  plaintiff.  I think  both  on 
principle  and  authority  this  is  a case  which  comes  within  these 
cases,  and  that  the  plaintiff  in  the  absence  of  the  statute  could 
not  have  recovered.  Consequently,  applying  the  statute  in  the 
sense  in  which  I understand  it,  I direct  judgment  to  be  entered 
for  the  plaintiff  for  $500  and  costs. 

It  is  to  be  hoped  that  this  statute  will  receive  authoritative 
interpretation  by  the  Appellate  Division. 


[RIDDELL,  J.] 

Barber  v.  Toronto  Transportation  CovrMissioN. 

'Negligence — Injury  to  Plaintiff  dy  street  Car  in  Highivay — ContriJyu- 
tory  Negligence  — Finding  of  Jury — Negligence  of  Plaintiff  not 
Causa  Causans  of  Injury — Contributory  Negligence  Act,  192.'f — In- 
terpretation  and  Application  of. 

The  whole  object  of  the  Contributory  Negligence  Act,  1924,  14  Geo.  V. 
ch.  32,  was  the  relief  of  a plaintiff  who,  upon  it  being  proven  that  he 
was  guilty  of  contributory  negligence,  would  have  failed,  under  the 
law  existing  before  the  statute,  to  obtain  lany  damages  at  all. 
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The  statute  was  held  not  applicable  to  a case  in  which  the  negligence  of 
the  plaintiff,  as  found  by  the  jury,  was  not  the  causa  causans  of  the 
injury  sustained  by  the  plaintiff  from  a street  car;  and  the  plaintiff 
was  held  entitled  to  recover  the  full  amount  of  damages  awarded  by 
the  jury  against  the  defendant  Commission  for  the  negligence  of  the 
motorman  of  the  Commission’s  street  car  in  not  keeping  a proper 
look-out. 

Action  against  the  Toronto  Transportation  Commission  and 
one  Arno  to  recover  damages  for  injury  sustained  by  the  plaintiff 
by  reason  of  the  negligence  of^the  defendants,  or  one  of  them. 

The  action  was  tried  before  Riddell,  J.,  and  a jury,  at  a To- 
ronto sittings. 

D.  17.  Marlcliam,  for  the  plaintiff. 

T.  H.  Lennox,  K.C.,  for  the  defendant  Commission. 

F.  G.  G.  Gardiner,  for  the  defendant  Arno. 

February  3.  Riddell,  J. : — This  case  raises  a point  of  some 
interest  upon  the  recent  statute  (1924)  14  Geo.  V.  ch.  32,  the 
Contributory  Negligence  x4.ct.  * 

The  plaintiff,  Farber^  a young  lad,  was  travelling  south  on 
Brant  street  in  this  city  until  he  came  to  Adelaide  street,  and 
somewhere  on  Adelaide  street  he  was  struck  by  an  automobile,  the 
property  of  the  defendant  Arno.  The  impact  threw  him  upon  the 
^‘^devil-strip”  between  the  two  lines  of  rail  of  the  Toronto  Trans- 
portation Commission  on  Adelaide  street.  In  his  struggles  to  get 
up  he  seems  to  have  got  closer  to  or  actually  upon  the  line  of  rail. 
At  all  events,  a street  car  of  the  Commission,  going  eastward,  picked 
him  up  and  carried  him  along  some  30  or  40  feet,  injuring  him 
in  a manner  which  incapacitated  him  for  work  for  some  time. 
He  brought  this  action  against  both  Arno  and  the  Commission, 
and  a considerable  mass  of  evidence  was  adduced  upon  both  sides. 
The  answers  of  the  jury  to  questions  put  to  them  are  as  follows : — ■ 
(a)  Has  the  defendant  Arno  satisfied  you  that  the  acci- 
dent was  not  caused  by  the  negligence  of  himself  or  his  chauffeur  ? 
A.  Yes. 

(b)  If  not,  what  was  the  negligence?  Answer  fully.  A.  A 
mere  accident  as  far  as  the  auto  and  boy  are  concerned. 

“2.  Has  the  plaintiff  satisfied  you  that  the  damage  or  any 
part  of  it  was  caused  by  the  negligence  of  the  railway?  A.  Yes. 

^^^3.  If  so,  what  was  the  causative  negligence  of  the  railway  ? 
Answer  fully.  A.  Answered  in  question  9. 

“4.  Could  the  plaintiff,  by  the  exercise  of  reasonable  and  ordi- 

* The  material  provisions  of  this  statute  are  set  out  in  Walker  v. 
Forhes,  ante  532. 
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uary  care^  liav€  avoided  the  accident  ? A.  Yes,  as  far  as  the  anto 
was  concerned. 

^‘5.  If  so,  what  did  he  improperly  do  or  omit?  Answer  fully. 
A.  He  did  not  keep  a proper  look-out  and  turned  without  warning- 
in  front  of  the  automohile  suddenly. 

^^6.  Notwithstanding  the  negligence  of  the  plaintiff,  could  Arno, 
by  the  exercise  of  reasonable  and  ordinary  care,  have  avoided  the 
accident?  A.  No. 
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“7.  If  so,  what  did  he  improperly  do  or  omit?  Answer  fully. 

‘^8.  Notwithstanding  the  negligence  of  the  plaintiff,  could  the 
railway,  by  the  exercise  of  reasonable  and  ordinary  care,  have 
avoided  the  accident  ? A.  Yes. 

^^9.  If  so,  what  did  the  railway  improperly  do  or  omit  ? Answer 
fully.  A.  The  motorman  was  not  keeping  a proper  look-out,  and, 
if  he  had  exercised  reasonable  care,  the  damage  resulting  from  the 
street  car  would  have  been  avoided. 

“10.  Damages  (a)  from  automobile  (immediately)  ? A.  Noth- 
ing. (b)  From  street  car?  A.  $500. 

“12.  Do  you  find  that  it  is  not,  upon  the  evidence,  practicable 
to  determine  the  respective  degrees  of  fault  as  between  the  plain- 
tiff and  Arno?  (Not  answered).  As  between  the  plaintiff  and 
the  railway?  A.  Yes.’^ 

These  answers,  taken  in  connection  with  the  evidence,  shew 
that  the  facts  are  that  the  plaintiff,  coming  south  on  Brant  street, 
at  Adelaide  street  turned  to  the  west  in  front  of  the  automobile, 
which  was  then  a short  distance  east  of  Brant  street  on  the  north 
side  of  Adelaide  street;  that  the  driver  of  the  automobile,  reason- 
ably believing  that  the  plaintiff  intended  to  go  westward  on  Ade- 
laide street,  quickened  his  speed  and  proceeded  onward,  when  at 
some  short  distance  west  of  Brant  street  the  plaintiff  suddenly 
turned  to  the  left  in  front  of  the  automobile  and  was  thrown  down. 
The  street  railway  car  being  then  some  distance  west,  the  jury 
have  found  that  the  motorman  ought  to  have  seen  the  position  of 
the  plaintiff  and  to  have  arrested  his  car.  It  is  quite  plain  that, 
upon  the  findings  of  the  jury,  there  was  no  negligence  on  the  part 
of  Arno.  The  action  must,  therefore,  be  dismissed  as  against  him; 
but  two  questions  arise  in  respect  of  the  street  railway:  (1)  Was 
there  any  evidence  to  support  or  sufficient  to  support  the  finding 
of  negligence  on  the  part  of  the  motorman?  (2)  Does  tlie  statute 
of  1924  apply  so  as  to  relieve  the  Commission  of  some  part  of  the 
damages  found  ? 

As  to  the  first  question,  I ought  not  to  have  left  the  matter 
to  the  jury  at  all  had  I not  believed  that  there  was  evidence  upon 


540 


ONTARIO  LAW  REPORTS. 


Riddell,  J. 
1926. 
Farbee 

V. 

Toronto 

Transpor- 

tation 

Commis- 

sion. 


[vOL. 

which  they  could  fairly  find  that  the  motorman  on  the  street  rail- 
way car  was  negligent.  The  witness  called  for  the  plaintiff  gave 
evidence  that  the  street  car  was  some  distance  west,  and  that  sig- 
nals were  made  to  the  car  that  it  might  stop,  but  that  it  came  along 
at  a considerable  speed  and  struck  the  plaintiff.  It  is  true  that 
there  is  very  strong  evidence  indeed  which  would  indicate  that  the 
motorman  did  everything  possible  to  avoid  the  accident.  I am 
not  called  upon  to  determine  the  facts.  That  was  for  the  jury.  I 
hold,  however,  that  there  was  more  than  a mere  adminiculum  of 
evidence  of  negligence  on  the  part  of  the  motorman;  and,  there- 
fore, the  jury  were  entitled  to  find  as  they  did. 

As  to  the  second  question,  I have  considered  the  effect  of  the 
statute  in  the  case  of  Walker  v.  Forbes,  in  which  I have  given 
judgment,  ante  ; and  there  I expressed  the  view,  which  I re- 
tain, that  the  statute  was  intended  simply  for  the  relief  of  a plain- 
tiff who  would  have  failed  in  obtaining  any  damages  at  all  under 
the  existing  law,  it  being  proven  that  he  was  guilty  of  contributory 
neghgence.  That  that  was  the  whole  object  of  the  statute  I have 
no  doubt,  and  it  should  not  be  extended. 

It  is  true  that  in  the  present  case  the  negligence  of  the  plaintiff 
was  a cause  of  the  accident,  in  the  sense  that  had  it  not  existed 
the  accident  would  not  have  taken  place.  But  it  was  not  a causa 
causans,  only  a causa  sine  qua  non;  and  therefore  it  was  not  con- 
tributory negligence  within  the  meaning  of  the  statute  or  of  the 
law. 

There  was  no  negligence  on  the  part  of  the  plaintiff  as  regards 
the  Commission.  All  of  the  negligence  of  the  plaintiff  was  ex- 
hausted when  it  caused  him  to  be  thrown  on  or  near  the  railway 
track.  That  indeed  created  a condition  which  made  possible  the 
accident^  but  it  did  not  cause  the  accident  in  the  legal  sense. 

Consequently,  the  plaintiff  would  have  been  entitled  to  recover 
the  full  amount  of  damages  awarded  before  the  statute;  and,  as  I 
hold  that  the  statute  applies  only  to  cases  in  which  the  plaintiff 
would  have  failed,  my  conclusion  is  that  the  statute  does  not  apply 
to  the  present  case.  I^  therefore,  direct  judgment  to  be  entered 
dismissing  the  action  with  costs  as  against  Amo  and  for  the  sum 
of  $500  and  costs  as  against  the  Commission. 

I reiterate  the  hope  that  the  statute  may  be  authoritatively  in- 
terpreted by  a court  of  appeal. 
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Re  Powell  and  City  of  Tokonto. 

Municipal  Corporations  — Expropriation  of  Land  — Cutting  off  Part  of 
Building — Compensation — Award — Value  of  Lands  Taken — Injuri- 
ous Affection  of  Lands  not  Taken — Depreciation — Severance — Muni- 
cipal Act,  R.S.O.  191Jf,  ch.  192,  sec.  325 — Allowance  for  “Business 
Loss  ” not  Contemplated  l^y — Reconstruction  of  Building — Discon- 
tinuance of  Business — Appeal — Costs. 

The  right  to  receive  compensation  for  land  taken  or  injuriously  affected 
depends  upon  the  provisions  of  the  statute  or  order  which  authorises 
the  taking  or  injurious  affection,  and  upon  the  terms  of  such  statute 
or  order  will  also  depend  the  basis  upon  which  the  compensation  is 
to  be  assessed. 

Section  825  of  the  Municipal  Act,  R.S.O.  1914,  ch.  192,  does  not  warrant 
the  allowance  of  compensation  for  anything  beyond  the  value  to  the 
claimant  of  the  lands  taken  and  for  the  injurious  affection  of  the 
lands  remaining.  Compensation  for  business  loss  is  something  not 
given  by  sec.  325. 

The  difference  between  this  section  of  the  Municipal  Act  and  sec.  155  of 
the  Dominion  Railway  Act,  R.S.C.  1906,  ch.  37,  pointed  out. 

Nor  can  compensation  for  a business  loss  be  allowed  as  falling  within 
the  injurious  affection  for  which  sec.  325  of  the  Municipal  Act  pro- 
vides. 

Canadian  Pacific  Railway  Co.  v.  AWin  (1919),  59  Can.  S.C.R.  151,  and 
Commissioners  of  Inland  Revenue  v.  Glasgow  and  South-Western 
Railway  Co.  (1887),  12  App.  Cas.  315,  referred  to. 

The  contestants  expropriated  a small  triangular  parcel  of  the  claimant’s 
land  and  thereby  cut  off  a part  of  a building  standing  upon  the  land 
and  used  for  business  purposes.  The  claimant  reconstructei  the 
building  and  discontinued  the  use  of  it  during  the  period  of  recon- 
struction:— 

Held,  that  an  arbitrator’s  award  of  compensation  properly  included  a 
sum  representing  the  value  of  the*  la;id  actually  taken,  a sum  repre- 
senting the  loss  to  the  claimant  by  severance,  and  some  minor  items; 
but  not  certain  sums  allowed  by  the  arbitrator  for  losses  which  were 
really  included  in  the  allowance  for  severance,  and  not  sums  allowed 
for  Msiness  losses,  including  lost  profits;  and  the  amount  of  the 
award  was,  upon  appeal,  reduced  accordingly. 

Special  order  as  to  costs. 

Appeal  by  the  city  corporation  and  cross-appeal  by  Harrison 
Powell  from  an  award  of  the  Official  Arbitrator^  dated  the  18th 
July,  1924,  awarding  Powell  $32,943,  with  interest  on  $13,500, 
portion  of  the  larger  sum,  from  the  date  of  the  expropriating  by- 
law, for  the  taking  of  certain  lands  and  premises  by  the  corporation 
and  for  all  matters  complained  of  in  his  notice  of  claim,  and  direct- 
ing the  corporation  to  pay  the  costs  of  the  arbitration. 

January  20.  The  appeal  and  cross-appeal  were  heard  by  Latch- 
ford,  C.J.,  Middleton  and  Orde,  JJ.A.,  and  Fisher,  J. 

G.  R.  Geary,  K.C.,  and  W.  G.  Angus,  for  the  city  corporation, 
urged  that  the  learned  arbitrator  had  erred  in  awarding  compen- 
sation in  the  amount  of  $5,000  for  ffiost  space, and  in  the  amount 
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of  $2,610  for  loss  in  rents,  when  these  must  be  taken  to  have  been 
included  in  the  amount  of  $10,000  which  he  had  awarded  gener- 
ally for  depreciation  in  value  of  the  premises.  The  amounts  named 
in  the  award  which  could  be  classed  under  the  head  of  loss  to 
PowelPs  business,  rather  than  to  his  land,  were  improperly  allowed, 
as  there  was  no  provision  for  them  in  the  Municipal  Act,  R.S.O. 
1914,  ch.  192,  sec.  325,  under  which  the  award  had  been  made. 
These  and  the  other  items  before  referred  to  should  be  struck  out. 
Counsel  referred  to  Canadian  Pacific  Railway  Co.  v.  Alhin  (1919), 
59  Can.  S.C.R.  151,  160,  161;  Metropolitan  Railway  Co.  v.  Burrow 
(1884),  Hudson  on  Compensation,  vol.  2,  appendix  C.,  p.  1521; 
Re  Meyer  and  City  of  Toronto  (1914),  30  O.L.R.  426;  Pastoral 
Finance  Association  Ltd.  v.  Minister  of  Public  Worhs  for  New 
South  Wales,  [1914]  A.C.  1083;  Ford  v.  Metropolitan  Railway  Co. 
(1886),  17  Q.B.D.  12,  at  p.  25;  Commissioners  of  Inland  Revenue 
V.  Glasgow  and  South-Western  Railway  Co.  (1887),  12  App.  Cas. 
315,  320 ; In  re  Lucas  and  Chesterfield  Gas  and  Water  Board, 
[1909]  1 K.B.  16,  per  Fletcher  Moulton,  L.J.,  at  p.  35. 

John  Jennings,  K.C.,  for  Powell,  contended  that,  because  of 
the  peculiar  nature  of  the  claimant's  business  as  a manufacturing 
pharmaceutical  chemist,  he  had  been  put  to  extraordinary  expense 
and  suffered  unusually  great  loss  from  the  disturbance  caused  by 
the  expropriation  and  consequent  remodelling  of  the  premises  to 
suit  the  altered  proportions  of  his  land.  It  was  proper  that  com- 
pensation for  this  should  be  allowed  him.  On  the  cross-appeal, 
the  claimant  sought  increases  m the  amounts  awarded  for  loss 
of  rent  and  the  losses  to  the  business.  Reference  to  Commissioners 
of  Inland  Revenue  v.  Glasgow  and  South-Western  Railivay  Co., 
supra,  at  p.  321;  Pastoral  Finance  Association  Ltd.  v.  Minister 
of  Public  Worhs  for  New  South  Wales,  supra;  Meredith  & Wilkin- 
son^s  Canadian  Municipal  Manual,  p.  352  et  seq.;  MacMurchy  & 
Denison’s  Railway  Act  of  Canada,  3rd  ed.,  p.  214  et  seq. 

February  6.  The  judgment  of  the  Court  was  read  by  Middle- 
ton,  J.A. : — The  property  in  question  consists  of  a small  triangular 
parcel  of  land,  having  a frontage  upon  the  east  side  of  Victoria 
street  and  extending  some  distance  to  the  east.  The  expropriation 
of  this  land  was  rendered  necessary  by  certain  improvements  in 
connection  with  the  intersection  of  Yonge  street  by  Dundas  street. 
Dundas  street  east  of  Yonge  street  is  some  200  feet  south  of 
Dundas  street  west  of  Yonge  street.  This  involved  the  traffic 
east  and  west  being  diverted  to  Yonge  street  for  this  distance,  and, 
owing  to  the  congestion  of  Yonge  street  by  its  normal  north  and 
south  traffic,  an  intolerable  situation  was  created.  To  relieve  this, 
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the  municipality  decided  to  continue  Dundas  street  west  easterly 
across  Yonge  street  and  then  to  turn  it  south-easterly  until  it  should 
intersect  Dundas  street  so  that  the  intersecting  line  of  travel  would 
meet  at  right  angles  and  would  not  unduly  overlap.  The  result 
was,  as  shewn  by  the  plans  filed,  the  taking  of  a small  portion  of 
Mr.  PowelFs  property  as  part  of  the  land  necessary  for  the  new 
street,  crossing  Victoria  street  diagonally. 

The  property  owned  by  Mr.  Powell  was  a lot  of  approximately 
27  feet  frontage  on  Victoria  street,  having  a depth  of  about  110 
feet.  Near  the  front  of  this  lot  there  was  erected  a building 
originally  intended  for  and  used  as  a dwelling  house.  This  was 
a little  over  6 feet  from  the  street-line  of  Victoria  street  and  a 
little  over  2 feet  from  the  southern  boundary  of  the  lot.  This 
dwelling  had  ceased  to  be  used  as  a private  residence  and,  after 
graduating  through  a period  of  boarding-house  existence,  was 
ultimately  used  for  factory  purposes.  To  the  rear  of  the  house 
and  connected  with  it  a substantial  factory  building  had  been 
erected,  extending  almost  from  the  rear  of  the  lot  to  the  rear  of 
the  residence.  This  was  the  condition  of  affairs  when  the  by-law 
was  passed.  The  expropriation  would  cut  off  a piece  of  this 
building  having  a frontage  of  about  13  feet  by  a depth  of  a little 
less  than  19  feet,  and  would  leave  exposed  a new  frontage  upon 
extension  of  Diindas  street  something  under  25  feet;  and,  to 
restore  the  building  to  usable  condition,  it  would  have  been  neces- 
sary to  have  erected  a new  wall  upon  this  frontage. 

Instead  of  erecting  this  new  wall,  Mr.  Powell,  very  prudently 
and  reasonably,  availed  himself  of  the  opportunity  to  make  more 
radical  changes  in  his  building.  He  reconstructed  the  entire 
westerly  portion,  utilising  as  far  as  possible  the  existing  walls  and 
floors  of  the  old  building.  This  involved  the  taking  down  of  the 
entire  western  front  wall  and  the  bringing  of  the  front  wall  of  the 
reconstructed  building  6 feet  forward  to  the  street-line  of  Victoria 
street.  It  also  involved  the  taking  down  of  the  entire  southern 
wall  of  the  old  residence  building,  as  far  easterly  as  the  new  rear 
building,  and  the  construction  of  a new  wall  upon  the  southerly 
line,  the  building  reconstructed  thus  being  made  harmonious  with 
this  rear  portion  and  apparently  an  up  to  date  and  efficient  struc- 
ture. The  photographs  filed  as  exhibits  5 and  20  shew  the 
building  before  and  after  taking. 

Before  the  arbitrator  the  owner  filed  a claim  setting  out  the 
following  items  of  demand: — 

(a)  The  value  of  the  land  taken. 

(b)  The  cost  of  the  reconstruction  of  the  building. 

(r)  The  value  of  the  portion  of  the  building  destroyed. 
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{d)  The  severance-loss  to  the  lands  alone. 

(e)  The  severance-loss  to  the  buildings. 

(f)  The  loss  to  the  claimant  through  the  disturbance  of  his 
business. 

(g)  All  such  other  claims  and  losses  as  counsel  may  advise.” 

The  amount  claimed  was  $50,730 — the  city  corporation  offering 

and  submitting  to  pay  $7,600. 

The  award  of  the  arbitrator  was  accompanied  by  his  reasons. 
He  divides  the  claim  into  three  heads — the  value  of  the  land  taken, 
the  cost  of  replacement  of  the  building  caused  by  the  cutting  off 
of  the  front,  and  the  loss  of  rental  and  damage  caused  to  the 
business  by  disturbance. 

The  value  of  the  land  is  fixed  at  $2,000^  and  from  this  there  is 
no  appeal  by  either  party. 

To  construct  a new  wall  along  the  line  where  the  new  street 
cut  the  buildings  would  have  cost  $3,500.  The  effect  of  so  cut- 
ting down  the  premises  as  they  stood  is  found  by  the  arbitrator  to 
have  depreeiated  the  whole  by  $10,000,  so  that  the  loss  to  the 
owner  by  reason  of  the  severance  is  fixed  at  $13,500,  which  would 
make  a total  of  $15,500,  if  other  items  cannot  be  allowed. 

The  arbitrator  next  allows  the  sum  of  $5,000  as  representing 
what  he  calls  the  lost  space  ” resulting  from  the  expropriation, 
and  a further  sum  of  $2,610  as  representing  the  actual  rentals 
lost.  These  two  sums  appear  to  be  clearly  a duplication  of  the 
$10,000  item  allowed  for  the  depreciation  of  the  premises  as  a. 
whole,  and  we  do  not  see  how  the  allowance  can  be  justified.  Two 
minor  items  for  an  extra  watchman  during  the  repairs  and  repair- 
ing fioors,  etc.,  are  incident  to  the  cost  of  reconstruction  and  appear 
to  be  properly  allowable.  These  amount  to  $977.  We  do  not 
understand  that  these  are  a duplication  of  any  part  of  the  $3,500 
mentioned  above. 


Four  further  items  were  allowed,  and  it  is  in  respect  to  these 
that  the  main  controversy  occurs.  These  relate  to  business  losses, 
put  under  various  heads.  The  business  carried  on  upon  the 
premises  was  known  as  that,  of  the  H.  Powell  Chemical  Company, 
of  which  the  claimant  is  the  sole  proprietor.  Unquestionably  the 
building  operations  caused  a great  inconvenience  to  this  business. 
Whether  all  of  this  should  be  attributed  to  the  expropriation,  or 
whether  it  should  be  attributed  to  the  wider  scheme  of  reconstruc- 
tion of  which  the  expropriation  was  only  an  incident,  is  not,  in 
the  view  I take  of  the  case,  necessary  to  be  determined.  The  rela- 
tive importance  of  these  operations  is  fairly  well  indicated  by  the 
fact  that  that  portion  of  reconstruction  necessary  to  replace  a wall 
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of  the  kind  erected  upon  the  new  street-line,  where  it  intersected 
the  old  bnilding,  is  given  at  $3,500,  while  the  total  cost  of  the 
reconstruction  work  was  $13,500. 

What  happened  was  that  Mr.  Powell^  acting,  in  the  view  of  the 
arbitrator,  with  which  I am  not  disposed  to  quarrel,  with  prudence, 
thought  the  best  course  would  be  to  close  down  his  business  en- 
tirely during  the  period  of  reconstruction,  and  accordingly  did  so. 
He  claims  that  this  was  necessary  because  the  dust  and  confusion 
incident  to  the  large  building  operations  undertaken  would  inter- 
fere with  the  due  manufacture  of  drugs  and  medical  sundries  of 
the  high  grade  produced  by  his  company,  and  might  lead  to  injury 
to  his  business  by  placing  upon  the  market  goods  of  defective  manu- 
facture. The  closing  down  of  the  business  for  almost  three  months 
naturally  resulted  in  some  loss  of  profit  by  reason  of  the  actual 
loss  of  business  which  might  have  taken  place,  and  probably  would 
have  taken  place,  during  this  time,  and  also  certain  more  remote 
and  indirect  injury  to  the  business  by  reason  of  loss  of  customers 
and  loss  of  goodwill— -those  ordinarily  dealing  with  the  company, 
finding  that  they  could  satisfy  their  needs  elsewhere,  ceased  to 
purchase  from  Mr.  Powell.  Under  this  heading  the  four  items 
allowed  are,  lost  profits  $5,366,  compensation  to  Mr.  Powell  for 
loss  of  his  own  time  $1,000,  the  shifting  and  replacing  of  stock 
$500,  the  employment  of  an  additional  man  for  the  purpose  of 
working  up  the  business  lost  $2,000,  making  a total  of  $8,856. 

With  the  details  of  this  allowance  the  city  vigorously  quarrels. 
On  the  other  hand,  the  claimant  seeks,  by  a cross-appeal,  substanti- 
ally to  increase  the  allowance. 

I have  come  to  the  conclusion  that  the  statute  under  which 
the  arbitration  is  held  does  not  warrant  the  making  of  allowances 
for  anything  beyond  the  value  to  the  claimant  of  the  lands  taken 
and  for  the  injurious  affection  of  the  lands  remaining.  The  claim 
for  the  business  loss  is  something  not  given  by  the  statute. 

In  all  these  cases  the  fundamental  principle  appears  to  me  to 
be  admirably  expressed  in  the  article  upon  compulsory  purchase  in 
Halsbury^s  Laws  of  England,  vol.  6,  para.  32 : — 

“ The  right  to  receive  compensation  for  land  taken  or  injuri- 
ously affected  depends  upon  the  provisions  of  the  statute  or  order 
which  authorises  the  taking  or  injurious  affection,  and  upon  the 
terms  of  such  statute  or  order  will  also  depend  the  basis  upon 
which  the  compensation  is  to  be  assessed.’^ 

Turning  to  the  statute,  it  is  found  in  sec.  325  of  the  Municipal 
Act  (E.S.O.  1914,  ch.  192),  which  reads  as  follows: — 


App.  Div. 
1926. 

Re  Powell 
AND  City  of 
Toronto. 

Middleton, 

J.A. 


546 


ONTARIO  LAW  REPORTS. 


App.  Div. 
1925. 

Re  Powell 
AND  City  of 
Toronto. 

Middleton, 

J.A. 


[vOL. 

Where  land  is  expropiiated  for  the  purposes  of  a corporation, 
or  is  injuriously  affected  by  the  exercise  of  any  of  the  powers  of  a 
corporation  . . . the  corporation  shall  make  due  compensation 
to  the  owner  for  the  land  expropriated,  or  where  it  is  injuriously 
affected  by  the  exercise  of  such  powers  for  the  damages  necessarily 
resulting  therefrom.  . . .^^ 

By  subsec.  4 it  is  further  provided: — 

Where  part  only  of  the  land  of  an  owner  is  expropriated, 
there  shall  be  included  in  the  compensation  a sum  sufficient  to 
compensate  him  for  any  damages  directly  resulting  from  sever- 
ance.^’ 

Unquestionably  these  provisions  justify  the  award  of  the  arbi- 
trator of  the  $2,000  as  the  value  of  the  land  taken,  of  the  $3,500 
as  damages  directly  resulting  from  the  severance,  and  of  the  $10,000 
as  the  sum  by  which  the  whole  premises  are  depreciated.”  This 
the  arbitrator,  in  my  view,  rightly  assessed.  He  states  that  the 
sum  allowed  for  the  actual  value  of  the  land  would  be  the  loss 
to  the  owner,”  and  the  $10,000  would  represent  the  damage  by 
severance.” 

It  is  singular  how  little  direct  authority  there  is  upon  a ques- 
tion of  this  importance.  The  decision  of  the  Court  of  Appeal  in 
Re  Macdonald  and  City  of  Toronto  (1912),  27  O.L.R.  179,  con- 
tains an  important  expression  of  opinion,  which  must  however  be 
read  in  connection  with  the  matter  there  debated.  The  arbitrator 
had  awarded  a sum  for  the  value  of  the  land  taken,  a second  sum  for 
the  injurious  effect  upon  the  remainder  of  the  land,  and  a third 
sum,  under  the  heading  of  injurious  affection,  for  depreciation 
caused  by  the  change  of  the  general  character  of  the  street.” 
Upon  appeal  by  the  city  from  this,  this  last  item  was  disallowed. 
Mr.  Justice  Garrow,  referring  to  the  section  in  the  Act  of  1903 
corresponding  to  that  which  I have  quoted,  states  (p.  182)  that  it 
provides  for  ^ due  compensation  ’ being  made  to  persons  in  the 
position  of  the  claimant.  And  ^ due  compensation  ’ simply  means 
a full  indemnity  in  respect  of  all  pecuniary  loss  by  reason  of  the 
exercise  of  the  powers  of  the  corporation.  And  the  only  subjects 
of  such  pecuniary  loss  are:  (1)  the  lands  actually  taken;  and  (2) 
the  injury  to  the  leasing  or  selling  value  of  what  is  left.  . . . 
The  injury  must  be  to  the  land  itself,  and  must  be  such  as  affects 
its  value;  otherwise  no  claim  can  be  made — nothing  is  allowable 
upon  merely  sentimental  or  aesthetic  grounds  or  any  other  ground 
which  does  not  affect  value.”  Mr.  Justice  Maclaren  bases  his  judg- 
ment upon  substantially  the  same  reasons.  When  the  arbitrator 
has  awarded  the  first  two  items,  ^^he  has  exhausted  the  elements 
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on  which  these  are  based,  he  has  no  right  to  go  on  and  award  an 
additional  sum  (p.  185). 

Referring  to  the  language  used  by  Mr.  Justice  Garrow,  if  the 
first  part  of  what  he  says  is  intended  as  tht  definition  of  due  com- 
pensation as  meaning  a full  indemnity  in  respect  of  all  pecuniary 
loss  by  reason  of  the  exercise  of  the  powers  of  the  corporation/’ 
the  authority  would  be  strongly  in  the  claimant’s  favour;  but  the 
words  which  immediately  follow  shew  that  this  was  not  his  inten- 
tion, and  that  in  his  view  the  only  subjects  for  which  compensation 
is  given  are  the  value  of  the  land  taken  and  the  amount  of  the 
injurious  affection  of  the  remaining  lands. 

Before  discussing  further  authorities,  I desire  to  emphasise 
the  exact  words  of  the  statute  and  to  point  out  how  widely  it 
differs  from  other  statutes  which  direct  that  there  shall  be  due 
compensation  to  the  owner  for  the  taking  of  his  land  or  due  com- 
pensation to  the  owner  for  the  loss  sustained  by  the  exercise  of 
the  powers  of  expropriation.  For  some  reason,  that  is  not  what 
the  Legislature  has  given.  All  it  has  given  is  due  compensation 
to  the  owner  for  the  land  expropriated. 

The  judgment  of  the  Supreme  Court  of  Canada  in  Canadian 
Pacific  Railway  Co.  v.  Alhin,  59  Can.  S.C.R.  151,  is  of  importance. 
There  no  land  had  been  taken,  but  the  claimant  was  entitled  to 
compensation  with  respect  to  lands  injuriously  affected.  As  part 
of  this  compensation  the  claimant  sought  to  recover  the  loss  of 
business  profits  resulting  from  this  injurious  affection  of  his  land. 
His  right  to  recover  was  negatived.  The  claim  there  was  under 
the  provisions  of  the  Railway  Act,  and  it  was  conceded  that,  having 
regard  to  the  provisions  of  that  Act,  if  any  land  had  there  been 
taken,  business  loss  could  have  been  allowed  in  connection  with  the 
compensation  to  be  paid  for  the  lands  taken.  The  importance  of 
the  decision  here  is  that  it  clearly  establishes  that  a business  loss 
cannot  be  allowed  as  falling  within  the  injurious  affection  for 
which  the  statute  provides. 

Turning  to  the  Railway  Act  to  ascertain  its  provision  with 
reference  to  the  compensation  for  lands  taken,  it  will  be  at  once 
seen  how  much  wider  it  is  than  the  provision  in  our  Municipal 
Act.  By  sec.  155,  R.S.C.  1906,  ch.  37,  it  is  provided:  The 

company  shall  . . . make  full  compensation  ...  to  all  per- 
sons interested,  for  all  damage  by  them  sustained  by  reason  of  the 
exercise  of  such  powers.”  The  injury  to  business  is  clearly  an 
injury  flowing  from  the  exercise  of  the  power  of  expropriation. 

Commissioners  of  Inland  Revenue,  v.  Gh>sgow  and  Sonfh- 
Western  Railivay  Co.,  12  App.  Cas.  315,  while  not  a judgment  upon 
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this  question,  contains  a most  clear  and  forcible  statement  of  the 
law.  Land  had  been  taken  and  an  award  had  been  made  which 
allowed  one  sum  as  the  value  of  the  premises  and  a further  sum  as 
compensation  for  the  loss  of  business.  No  appeal  was  had  from 
this  award,  the  money  was  paid  over,  and  the  lands  were  conveyed 
to  the  railway.  The  Commissioners  of  Inland  Revenue  took  the 
position  that  the  whole  sum  paid  was  in  reality  the  price  of  the 
lands,  and  demanded  a duty  payable  under  the  Stamp  Act  based 
upon  the  whole  sum.  This  the  railway  company  declined  to  pay 
— hence  the  litigation.  Under  the  statute  there,  the  amount  to 
be  paid  was  to  be  ascertained  by  the  verdict  of  a jury,  who  were 
to  inquire  as  to  the  value  of  lands  to  be  purchased,  and  also  to 
compensation  claimed  for  injury  done  or  to  be  done  to  the  lands 
held  therewith.^’ 

Lord  Halsbury  says  (pp.  320,  321)  : — 

The  two  things,  and  the  only  two  things,  which  are  within 
the  ambit  and  contemplation  of  the  statute^  are  the  value  of  the 
lands  and  such  damages  as  may  arise  to  other  lands  held  therewith 
by  reason  of  the  particular  land  which  is  taken  being  taken  from 

them That  seems  to  me  to  be  at  the  foundation  of  the 

whole  argument.  That  was  alone  what  the  jury  in  this  case  had 
power  to  assess  . . . My  Lords,  of  course  the  word  ^ value  ^ is 
itself  a relative  term,  and  in  ascertaining  what  is  the  value  of  the 
land  it  is  extremely  common,  indeed  it  is  inevitable,  to  go  into  a 
great  number  of  circumstances  by  which  that  which  is  proper 
compensation  to  be  paid  for  the  transfer  of  one  man’s  property  to 
another  is  to  be  ascertained.  A whole  nomenclature  has  been 
invented  by  gentlemen  who  devote  themselves  to  the  consideration 
of  such  questions,  and  sometimes  I cannot  help  thinking  that  the 
language  which  they  have  employed,  so  familiar  and  common  in 
respect  of  such  subjects,  is  treated  as  though  it  were  the  language 
of  the  legislature  itself.  We,  however,  must  be  guided  by  what  the 
language  of  the  legislature  is.  Now  the  language  of  the  legis- 
lature is  this — that  what  the  jury  have  to  ascertain  is  the 
value  of  the  land.  In  treating  of  that  value,  the  value  under  the 
circumstances  to  the  person  who  is  compelled  to  sell  (because  the 
statute  compels  him  to  do  so)  may  be  naturally  and  properly  and 
justly  taken  into  account;  and,  when  such  phrases  as  damages 
for  loss  of  business  ’ or  ^ compensation  for  the  goodwill  ’ taken  from 
the  person  are  used  in  a loose  and  general  sense,  they  are  not 
inaccurate  for  the  purpose  of  giving  ' verbal  expression  to  what 
everybody  understands  as  a matter  of  business;  but  in  strictness 
the  thing  which  is  to  be  ascertained  is  the  price  to  be  paid 
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for  the  land — that  land  with  all  the  potentialities  of  it,  with  all  App.  Div. 

the  actual  use  of  it  by  the  person  who  holds  it,  is  to  be  considered  ^9^15 

by  those  who  have  to  assess  the  compensation.”  _ 

, Re  PowEin 

In  the  same  case  Lord  Watson  (p.  322)  says,  Avith  reference  to  and  City  of 

allowance  for  the  loss  of  business : — Toronto. 

I do  not  think  that  claim  Avonld  be  sustainable,  if  the  words  MicMMon, 
in  AAdiich  it  is  described  did  correctly  express  the  legal  category  to 
Avhich  the  claim  itself  belongs.” 

He  then  points  out  that  in  truth  the  alloAvance  in  the  case 
then  in  hand  was  erroneously  described  as  a business  loss,  but  it 
was  really  an  allowance  in  respect  of  an  item  of  value  rightly 
included  in  the  price. 

I am,  for  the  reasons  I have  indicated,  of  opinion  that  the 
business  loss  claimed  cannot  be  alloAved  under  the  provisions  of 
our  statute. 

I am  further  of  opinion  that  the  loss  Avhich  is  here  claimed 
cannot  in  any  view  be  regarded  as  a loss  flowing  from  the  taking 
of  the  200  superficial  feet  of  land  actually  taken.  The  loss,  if 
recoverable  at  all,  must  be  recoverable  as  an  incident  of  the 
injurious  affection  of  the  land  which  was  not  taken.  It  was  all 
incident  to  the  reconstruction  work  upon  that  land;  and,  if  I am 
right  in  this,  the  case  is  conclusively  dealt  with  in  the  Supreme  . 

Court  case  already  referred  to. 

It  follows  that  the  appeal  of  the  city  should  be  allowed  to  the 
extent  of  reducing  the  award  by  disallowing  these  four  sums, 
amounting  in  all  to  $8,856,  and  by  the  two  sums  first  mentioned, 
amounting  to  $7,610. 

The  cross-appeal,  in  so  far  as  it  is  based  upon  an  attempt  to 
increase  the  amount  alloAved  for  loss  of  rental  and  business  loss, 
must  fail.  It  also  involves  a further  question  Avith  respect  to  an 
item  of  $1,680,  the  cost  of  installation  of  an  oil-heating  outfit. 

This  item  is,  I think,  covered  by  the  allowance  made,  $10,000,  as 
the  reduced  value  of  the  building.  The  triangular  portion  of  the 
building  cut  off  by  the  new  street  was  to  some  extent  compensated 
for  by  the  increased  space  included  in  the  neAv  structure  lying 
between  the  old  building  and  Victoria  street  and  betAveeii  the  south 
AA^all  of  the  old  building  and  the  south  lot-limit,  but  these  added 
spaces,  it  is  said,  fell  somewhat  short  of  the  space  lost.  To  make 
further  compensation,  an  oil-heating  plant  AA^as  installed  in  place 
of  a coal-plant,  and  so  the  coal-bin  Avas  made  available  for  storage 
purposes.  Whatever  Anew  is  taken  of  the  case,  this  seems  to  be 
entirely  too  remote  for  alloAvance,  even  if  it  be  assumed  that  it  is 
not  AA^ell  covered  bv  the  alloAvance  alreadv  made. 

r 

36 — 56  o.L.R. 
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The  city  is  entitled  to  the  costs  of  this  appeal  and  to  the  costs 
of  the  cross-appeal.  The  costs  of  the  arbitration  before  the  Official 
Arbitrator,  who  gave  to  the  claimant  the  entire  costs  of  the  arbi- 
tration, shonld  be  dealt  with  by  giving  to  the  claimant  the  general 
costs  of  the  arbitration,  but  by  also  directing  the  claimant  to  pay  to 
the  city  the  costs  of  so  mnch  of  the  arbitration  as  was  occasioned 
by  the  claims  for  compensation  in  respect  to  business  loss;  these 
costs  to  be  set  off  pro  tanto. 

Award  varied. 


[APPELLATE  DIVISION.]  - 
Jones  v.  Smith. 

VistriT^ution  of  Estates — Estate  of  Testator  Distributed  in  California 
under  Decree  of  Superior  Court — Legatee  under  Will,  not  Heard  of 
for  Long  Period,  Presumed  to  be  Dead — Return  of  Absentee — Action 
by  him  in  Ontario  Court  to  Recover  Distributive  Portion  of  Legacy 
Paid  to  Defendant — Law  of  Country  of  Domicile  of  Testator — Bind- 
ing Declaration — Judgment  in  Rem — Bar  to  Recovery. 

A testator,  dying  in  California  in  1915,  and  leaving  a considerable  estate 
there,  by  his  will  directed  that  the  residue  should  be  distributed  in 
equal  shares  among  a number  of  named  legatees,  including  both  the 
plaintiff  and  defendant,  with  a proviso  that  if  any  of  these  legatees 
should  die  during  the  testator’s  lifetime  the  share  of  the  deceased 
legatee  should  be  divided  among  his  co-legatees.  The  plaintiff  had 
disappeared  in  1910,  and  was  supposed  by  his  relatives  to  have  died. 
An  exhaustive  search  failed  to  reveal  any  clue  to  his  whereabouts. 
A full  and  careful  inquiry  was  entered  into  before  the  Superior  Court 
of  California,  and  in  1920  a decree  was  made  finding  that  the  plaintiff 
must  be  presumed  to  he  dead  and  distributing  the  estate.  The  plain- 
tiff, however,  was  not  dead,  and  brought  this  action,  in  an  Ontario 
Court,  to  recover  the  distributive  portion  of  his  share  which  reached 
the  hands  of  the  defendant:  — 

Held,  that  the  plaintiff  was  not  entitled  to  recover. 

The  law  of  the  domicile  of  a deceased  person  governs  the  succession 
to  his  personal  property;  and  where  a court  of  the  country  of  domi- 
cile adjudicates  upon  the  distribution  of  the  estate  that  adjudication 
is  binding  upon  all  the  world,  and  is  not  subject  to  review  in  the 
courts  of  another  country. 

Voglioni  v.  Crispin  (1866),  L R.  1 H.L.  301,  and  In  re  Trufort  (1889), 
36  Ch.  D.  600,  followed. 

tf  such  an  adjudication  is  not,  according  to  our  law,  strictly  a judgment 
in  rem,  that  is  immaterial:  it  is  for  the  court  of  the  domicile  to  deter- 
mine whether  its  own  proceedings  are  in  rem  or  merely  in  personam, 
and  when  that  court  determines  that  its  proceedings  are  in  rem  all 
foreign  courts  must  so  treat  the  proceedings,  although  they  would 
not  be  so  recognised  by  the  law  of  the  couptry  where  the  judgment 
is  set  up. 

By  the  law  of  California  the  proceedings  were  in  rem;  and,  there  being 
no  suggestion  of  fraud,  the  plaintiff’s  right  of  recovery  was  barred. 

An  appeal  by  the  defendant  from  the  judgment  of  the  County 
Court  of  the  County  of  York  (O’Connell,  Jun.Co.C.J.),  in  favour 
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of  the  plaintiff  for  the  recovery  of  $511.50  and  interest,  the 
proportion  of  the  plaintiff^s  share  of  the  estate  of  Samuel  Jones, 
deceased,  received  by  the  defendant,  upon  the  supposition  that  the 
plaintiff  was  dead. 

January  21.  The  appeal  was  heard  by  Latchfokd,  C.J.,  Mid- 
dleton and  Oedb,  JJ.A.,  and  Fishee,  J. 

Frank  Arnoldi,  K.C.,  for  the  appellant.  The  plaintiff’s  case 
was  not  that  of  one  of  a group  of  next  of  kin  who  has  been 
improperly  left  out  in  the  distribution  of  an  estate.  He  had,  for 
the  purposes  of  the  distribution  of  this  estate,  been  adjudicated 
dead  by  a California  Court  under  the  power  given  it  by  the  Cali- 
fornia Code  of  Civil  Procedure  of  1872,  p.  513,  art.  1963,  sec.  26. 
This  amounted  to  a judgment  in  rem,  and  could  not^  therefore,  be 
disturbed  in  our  Courts.  Reference  to  Halsbury’s  Laws  of  England, 
vol.  6,  paras.  428,  439;  vol.  17,  para.  1131;  Everest  and  iStrode’s 
Law  of  Estoppel,  3rd  ed.,  p.  142  et  seq.;  Hutton  v.  Dent  (1922), 
54  O.L.R.  105;  Craivley  v.  Isaacs  (1867),  16  L.T.R.  529,  531; 
UjfnerY.  Lewis  (1899),  27  A.R.  242;  Marshall  v.  Houghton  (1923), 
33  Man.  166;  Sleeth  v.  Hurlhert  (1896),  25  Can.  S.C.R.  620.  The 
judgment  for  the  distribution  of  the  estate  in  California  had  vested 
the  shares  in  the  distributees.  They  could  not  be  called  even  morally 
dishonest  for  desiring  to  keep  what  they  had  received.  The  plain- 
tiffs remedy,  if  he  had  any,  should  be  sought  in  the  California 
Courts.  If  the  plaintiff  were  held  entitled  to  recover  in  the  present 
action,  he  should  be  required  to  reimburse  the  estate  for  the  ex- 
penses caused  to  it  by  his  absence  when  distribution  was  made.  An 
action  for  money  had  and  received  would  not  lie. 

Ludtvig,  K.C.,  for  the  plaintiff,  respondent,  argued  that  the 
California  judgment  could  not  be  called  a judgment  in  rem,  there 
being  no  res  to  which  the  term  could  be  applied.  He  referred  to 
Ujfner  v.  L etuis,  supra. 

February  6.  Middleton,  J.A.  : — One  Samuel  Jones,  in  his  life- 
time of  the  city  of  San  Francisco,  in  the  State  of  California,  died 
there  on  the  1st  May,  1915,  leaving  a considerable  estate.  By  his 
last  will  he  directed  that  the  residue  of  his  estate  should  be  divided 
equally  among  a number  of  named  legatees,  including  both  the 
plaintiff  and  defendant,  with  a proviso  that  if  any  of  these  legatees 
should  die  during  his  lifetime  the  share  of  the  deceased  legatee 
should  be  divided  among  his  co-legatees. 

The  executors  of  Samuel  Jones,  upon  completion  of  the  reali- 
sation of  the  estate,  were  confronted  with  certain  difficulties  con- 
cerning its  distribution.  Among  other  things  the  plaintiff,  Samuel 
Jones  the  younger,  had  disappeared  some  time  in  1910.  He  appears 
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to  have  been  of  a somewhat  roving  disposition,  and  had  been  work- 
ing as  a miner  in  Arizona.  From  time  to  time  he  appealed  to  the 
testator  for  financial  aid.  He  was  last  heard  from  when  he  wired 
the  deceased,  his  uncle,  for  money  and  money  was  sent  to  him.  His 
relatives  supposed  that  he  had  died,  and  an  exhaustive  search  which 
was  made  failed  to  reveal  any  clue  to  his  whereabouts. 

The  executors  applied  to  the  Superior  Court  of  the  State  of 
California  to  have  their  accounts  passed,  and  for  the  ascertainment 
by  the  Court  of  those  entitled  to  share  in  the  estate.  The  result 
was  that  a full  and  careful  inquiry  was  entered  into  before  the 
Court  and  a decree  was  made  finding  that  the  plaintiff  must  be 
presumed  to  be  dead,  and  distributing  the  estate.  A difficulty  was 
encountered  owing  to  the  different  situations  which  would  result 
according  to  the  precise  date  of  death.  If  it  took  place  before  that 
of  the  testator^  then  tho  residuary  estate  would  be  divided  among 
the  surviving  legatees.  If  it  took  place  after  the  date  of  the  death 
of  the  testator,  it  was  assumed  that  the  estate,  having  been  vested  in 
the  plaintiff,  would  then  have  been  divisible  among  the  plaintiff^s 
immediate  next  of  kin.  An  agreement  was  arrived  at  between  these 
two  classes  by  which  one  half  of  the  plaintiff^s  share  was  to  be  dis- 
tributed among  those  who  would  be  entitled  in  the  one  event  and  the 
remaining  half  among  those  entitled  in  the  other  event,  and  this  was 
given  effect  to  by  the  final  decree  of  the  Court  on  the  9th  November, 
1920,  and  the  estate  was  distributed  accordingly ; the  amount  sued 
for  representing  the  distributive  portion  of  the  plaintiff’s  share 
which  reached  the  hands  of  the  defendant. 

The  plaintiff  here  sues  to  recover  from  the  defendant  the  moneys 
BO  received,  upon  the  theory  that  this  was  money  of  the  plaintiff 
received  by  the  defendant  for  the  use  of  the  plaintiff  if  the  action 
is  regarded  from  the  standpoint  of  common  law,  and  as  money 
which  ought  to  be  refunded  upon  the  theory  given  effect  to  by  our 
Court  of  Appeal  in  Uffner  v.  Lewis,  27  A.R.  242,  if  the  case  is 
regarded  from  the  standpoint  of  equity. 

The  defendant  sets  up  and  relies  upon  the  proceedings  had  in 
the  California  Court  as  an  answer  to  the  plaintiff’s  claim. 

The  learned  County  Court  Judge  determined  against  the  de- 
fendant, holding  that  the  judgment  of  the  California  Court  was  not 
strictly  a judgment  in  rem,  hut  rather  a conditional  distribution  of 
the  estate  based  upon  the  presumption  of  death  arising  from  the 
plaintiff’s  continued  absence.  The  learned  Judge  relied  upon  the 
cases  cited  in  17  Corpus  Juris,  p.  1177,  where  the  effect  of  a probate 
granted  upon  a theory  that  a testator  is  presumed  to  be  dead,  and 
it  subsequently  turns  out  that  this  is  not  the.  fact,  is  discussed.  I 
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think  the  learned  Judge  has  misapprehended  the  real  question 
involved. 

The  law  of  the  domicile  of  a deceased  person  governs  the  suc- 
cession to  his  personal  property:  Doglioni  v.  Crispin  (1866),  L.R. 
1 H.L.  301;  and  where  a court  of  the  country  of  domicile  adjudi- 
cates upon  the  distribution  of  the  estate  that  adjudication  is  bind- 
ing upon  all  the  world,  and  is  not  subject  to  review  in  the  courts 
of  another  country:  In  re  Trufort  (1889),  36  Ch.  D.  600. 

It  may  well  be  that  such  an  adjudication  of  the  Court,  to  the 
English  idea,  is  not  strictly  a judgment  in  rem,  but  it  partakes 
strongly  of  the  incidents  of  such  a judgment,  and  is  described  as  a 
judgment  in  rem  by  Lord  Lindley  in  Pemberton  v.  Hughes,  [1899] 
1 Ch.  781.  This,  however,  is  immaterial,  for  it  was  determined  by 
the  Lords  in  Castrique  v.  Imrie  (1870),  L.R.  4 H.L.  414,  that  it  is 
for  the  court  of  the  domicile  to  determine  whether  the  proceedings 
in  that  court  are  in  rem  or  merely  in  personam,  and  that  when  that 
court  determines  that  its  proceedings  are  in  rem  all  foreign  courts 
must  so  treat  the  proceedings,  although  they  would  not  be  so  recog- 
nised by  the  law  of  the  country  where  the  judgment  is  set  up. 

The  decisions  of  the  Courts  of  California  are,  by  the  consent  of 
counsel,  to  be  looked  at  by  us  to  determine  what  the  California  law 
is.  These  decisions  speak  with  no  uncertain  sound — The  distribu- 
tion of  an  estate  of  a deceased  person  is  a proceeding  in  rem,  and 
every  person  who  may  assert  any  right  or  interest  therein  is  re- 
quired to  present  his  claim  to  the  court  for  its  determination,  and 
the  action  of  the  court  in  making  the  distribution  binds  the  whole 
world,  and  is  equally  conclusive  upon  every  claimant,  whether  his 
claim  is  presented,  or  whether  he  fails  to  appear,  subject  only  to  be 
reversed,  set  aside,  or  modified  upon  appeal,  and  its  decree  cannot 
be  collaterally  attacked  for  any  error  committed  therein  (William 
Hill  Co.  V.  Lawler  (1897),  116  Cal.  359).  A proceeding  for  dis- 
tribution is  in  the  nature  of  a proceeding  in  rem,  the  res  being  the 
estate  which  is  in  the  hands  of  the  executor  under  the  control  of 
the  court,  and  which  he  brings  before  the  court  for  the  purpose 
of  receiving  directions  as  to  its  final  disposition.  By  gi'sdng  the 
notice  directed  by  the  statute  the  entire  world  is  called  before  the 
court,  and  the  court  acquires  jurisdiction  over  all  persons  for  the 
purpose  of  determining  their  rights  to  any  portion  of  the  estate ; 
and  every  person  who  may  assert  any  right  or  interest  therein  is 
required  to  present  his  claim  to  the  court  for  its  determination. 
Whether  he  appear  and  present  his  claim,  or  fail  to  appear,  the 
action  of  the  court  is  equally  conclusive  upon  him  ^ sid)ject  only  to 
be  reversed,  set  aside,  or  modified  on  appeal.’  The  decree  is  as  bind- 
ing upon  him  if  he  fail  to  appear  and  present  his  claim,  as  if  his 
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claim  after  presentation  had  been  disallowed  by  the  court  {ih.,  p. 
362). 

This  case  does  not  stand  alone.  Many  of  the  California  cases 
are  quoted  and  discussed  in  Goodrich  v.  Ferris  (1906),  145  Fed. 
Repr.  844,  the  head-note  correctly  stating  the  decision : A decree 

of  a superior  court  in  California  in  probate,  distributing  the  estate 
of  a testator,  made  after  the  notice  prescribed  by  statute,  is  con- 
clusive mpon  all  interested  parties,  unless  set  aside  in  direct  pro- 
ceedings for  review.^'’  The  case  of  Mulcahey  v.  Dow  (1900),  131 
Cal.  73,  shews  that  this  is  so  even  when  the  existence  of  the  parties 
excluded  from  the  partition  is  well  known  to  the  party  who  receives 
(but  who  was  not  the  party  seeking  the  distribution),  for  there 
was,  in  the  view  of  the  court,  no  legal  duty  calling  u^n  such  a per- 
son to  furnish  the  information. 

In  the  case  in  hand  it  is  not  denied  that  the  notices  required  by 
the  statute  were  given,  and  the  proceedings  seems  to  have  been  con- 
ducted with  care,  and  there  is  no  suggestion  of  any  fraudulent 
conduct. 

Under  these  circumstances,  it  is  the  duty  of  this  Court  to  give 
full  effect  to  the  proceedings  of  the  Court  of  California,  and  to  hold 
them  to  be  a bar  to  the  plaintiff’s  right  to  recovery.  It  is  quite 
beside  the  mark  to  suggest  that  somewhat  similar  proceedings  con- 
ducted in  our  own  Courts  would  not  have  that  effect. 

Though  at  first  sight  the  case  may  appear  to  be  a hard  one  upon 
the  plaintiff,  his  position  is  not  widely  different  from  that  of  one 
who  permits  his  cause  of  action  to  be  barred  by  the  operation  of  a 
statute  of  limitation,  and  it  must  also  be  borne  in  mind  that  the 
defendant  received  the  money,  in  good  faith,  as  his  own,  and  ere 
this  has  probably  spent  it,  so  that  he  cannot  refund  without  under- 
going hardship. 

The  appeal  is,  therefore,  allowed  with  costs. 

Cede,  J.A.,  and  Fishee,,  J.,  agreed  with  Middleton,  J.A. 

Latcheoed,  C.J.,  also  agreed,  with  some  regret  as  to  the  result. 

Appeal  allowed. 
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Shephard  v.  Shephard. 

Hiis'bancl  and  Wife — Judgment  for  Alimoiiy  — Receipt  dy  Husband  of 
Share  of  Deceased  Father's  Estate — Agreement  between  Husband 
and  other  Beneficiaries  under  Will — Release — Action  by  Wife  to  Set 
aside  Transaction — Eraudulent  Conveyances  Act,  R.S.O.  1914,  ch. 
105,  sec.  3 — Status  of  Wife — ^'Creditors  or  others" — Action  on  Behalf 
of  all  Creditors' — Amendment — Intention  to  Defeat  Claim  of  Wife — 
. Evidence — Suspicion  — Onus  — Chose  in  Action  — ''Property"  — 
Transaction  not  to  be  Regarded  as  a Gift  or  Conveyance. 

The  defendant  T.  S.,  the  husband  of  the  plaintiff,  was  entitled  under 
the  will  of  his  father,  who  died  in  May,  1922,  to  one-third  of  his 
father’s  estate,  which  was  valued  at  about  $34,000.  On  the  13th 
December,  1922,  the  plaintiff  commenced  an  action  for  alimony;  and 
on  the  20th  December  an  arrangement  was  made  between  T.  S.  and 
his  mother  and  brother,  who  were  each  entitled  under  the  will  to 
one-third  of  the  estate,  whereby  T.  S.  accepted  Government  bonds 
of  the  value  of  $11,670  as  representing  his  share,  and  executed  a 
release  of  all  his  interest  in  the  estate  An  order  for  interim  ali- 
mony was  made  in  January,  1923,  and  a judgment  for  permanent 
alimony  was  pronounced  on  the  19th  February,  1923.  About  this  time, 
T.  S.  left  Ontario,  taking  with  him  the  proceeds  of  the  bonds,  which 
he  had  sold  on  the  25th  January.  This  action  was  commenced  in 
June,  1923:  the  plaintiff’s  claim  was  to  have  the  release  set  aside 
and  the  transaction  declared  preferential,  fraudulent,  and  void,  under 
the  Fraudulent  Conveyances  Act,  R.S.O.  1914,  ch.  105:  — 

Held,  that,  although  the  plaintiff  may  not  have  been,  by  virtue  of  her 
judgment  for  alimony,  a creditor  of  her  husband  (see  Re  Freedman 
(1924),  55  O.L.R.  206),  she  could  nevertheless  bring  an  action  under 
the  Act,  for  (sec.  3)  not  only  creditors  but  “creditors  or  others”  are 
protected.  The  action  should  have  been  on  behalf  of  all  creditors  of 
her  husband,  as  well  as  on  her  own  behalf,  but  an  amendment  in 
that  respect  would  cure  the  defect. 

Hopkinson  v.  Westerman  (1919),  45  O.L.R.  208,  and  Reese  River  Silver 
Mining  Co.  v.  Atwell  (1869),  L.R.  7 Eq.  347,  referred  to. 

Held,  however,  that  the  action  failed. 

Where  the  Court  is  convinced  of  the  actuality  of  the  transaction,  and 
that  valuable  consideration  has  been  given,  the  plaintiff  cannot  suc- 
ceed without  proving  an  intention  to  defraud  creditors  of  the  grantor; 
and  this  must  be  based  on  something  beyond  mere  suspicion — suspi- 
cion will  not  shift  the  onus  in  a case  of  this  kind.  And  the  evidence 
did  not  disclose  any  grave  case  even  of  suspicion. 

Hickerson  v.  Farrington  (1891),  18  A.R.  635,  followed. 

Held,  also,  that  what  was  attacked  was  not  a gift  or  conveyance  of 
property:  although  choses  in  action  are  property  within  the  statute, 
and  if  a creditor  chooses  to  forgo  a debt  due  to  him  for  the  purpose 
of  defeating  and  defrauding  a creditor  of  his,  this  is  a transgression 
of  the  statute,  yet  there  is  nothing  to  prevent  a creditor  at  any  time 
demanding  and  receiving  his  debt,  even  though  he  is  himself  in- 
debted and  intends  to  put  the  money  in  his  pocket  and  depart 
with  it  to  places  unknown. 

An  appeal  by  the  plaintitT  from  the  jiulg-ment  of  Etddell,  J., 
at  the  trial,  on  the  5th  June  1924,  dismissing  an  action  hronglit 
to  set  aside  a release  as  preferential,  frandnlent,  and  void : for  an 
injunction  ; and  for  a declaration  that  fhe  defendant  T.  TT.  E.  S^hep- 
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hard  was  entitled  in  his  own  right,  subject  to  the  plaintiffs  claim, 
to  a full  one-third  interest  in  his  father’s  estate. 

January  23.  The  appeal  was  heard  by  Latchfoed,  C.J.,  Mid- 
dleton-^ J.A.,  Logie,  J.,  and  Okdb,  J.A. 

W.  J.  Elliott,  K.C.,  and  A.  J.  Sneath,  for  the  appellant,  referred 
to  Oadoga/n  y.  Kennett  (1776),  2 Cowp'.  432j  In  re  Maddever 
(1884),  27  Ch.  D.  523,  526;  Bott  v.  Smith  (1856),  21  Beav.  511, 
517;  Halsbury’s  Laws  of  England,  vol.  15,  p.  86,  para.  176;  Kilgour 
V.  Zaslavshy  (1914),  19  D.L.R.  420;  Hoplinson  v.  Westerman 
(1919),  45  O.L.R.  208. 

J,  R.  Gartiuright,  for  the  defendants,  respondents,  referred  to 
Hickerson  v.  Farrington  (1891),  18  A.R."635;  Wagner  v.  Hartows, 
[1923]  1 D.L.R.  186,  187;  SpaJir  y.  Bean  (1889),  18  O.R.  70. 

February  6.  The  Judgment  of  the  Court  was  read  by  Middle- 
ton,  J.A. : — The  plaintiff  married  the  defendant  T.  H.  P.  Shep- 
hard in  December,  1921.  A year  later,  on  the  13th  December, 
1922,  matters  had  so  progressed  that  she  instituted  an  action 
against  him  for  alimony.  In  the  meantime,  on  the  6th  May,  1922, 
the  husband’s  father  had  died,  leaving  an  estate  worth  somewhat 
less  than  $34,000.  This  was  to  be  divided  between  his  two  sons 
and  his  widow.  Victory  bonds  and  money  made  up  $15,000  of  the 
estate,  and  at  the  time  of  the  occurrences  to  be  discussed  all  this 
had  been  invested  in  Victory  bonds.  The  balance  of  the  estate  con- 
sisted of  land.  When  probate  was  applied  for,  the  land  was  valued 
at  its  assessment,  but  this  was  not  acceptable  to  the  'Succession 
Duty  office,  which  had  an  independent  valuation  made,  and  that 
was  accepted  by  those  concerned  and  adopted  for  the  purpose  of 
probate,  and  is  the  foundation  of  the  value  given. 

The  writ  of  summons  in  the  alimony  action  was  served  on  the 
16th  December.  On  the  20th  December,  an  arrangement  was  come 
to  between  the  husband,  his  brother,  and  his  mother,  by  which  he 
accepted  Victory  bonds  of  the  value  of  $11,670  as  representing 
his  share  of  the  estate,  and  on  that  day  he  executed  a release  of  all 
his  interest  in  the  estate. 

An  order  for  interim  alimony  was  made  in  the  action  on  the 
23rd  January,  1923 ; and,  as  the  husband  did  not  defend  the  action, 
a Judgment  for  permanent  alimony,  at  the  rate  of  $20  per  week, 
was  pronounced  on  the  19th  February,  1923,  and  about  this  time 
the  husband  left  the  Province,  taking  with  him  the  proceeds  of  the 
Victory  bonds,  which  he  sold  on  the  25th  January^  1923,  realising 
with  accrued  interest  $11,987.14. 

Before  the  husband  left,  his  brother  felt  some  anxiety  as  to  the 
sufficiency  of  the  home-made  release  of  the  20th  December,  1922, 
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and  a solicitor  was  consulted,  who  prepared  a new  release  under 
seal,  dated  the  24th  January,  1923.  On  the  21st  June,  1923,  the 
plaintiff  instituted  this  action,  claiming  to  set  aside  the  release  and 
asking  to  have  it  declared  pTeferential,  fraudulent,  and  void.^^ 
Probably  the  action  was  intended  to  be  under  the  Statute  of  Eliza- 
beth, now  found  as  the  Fraudulent  Conveyances  x\ct,  E.S.O.  1914, 
ch.  105. 

The  action  was  tried  before  Mr.  Justice  Eiddell,  who,  on  the 
5th  June,  1924,  dismissed  it  with  costs.  A preliminary  objection 
was  taken  to  the  right  of  the  plaintiff  to  maintain  the  action,  based 
upon  the  decision  of  the  Divisional  Court  in  Be  Freedman  (1924), 
55  O.L.E.  206,  which  determined  that  a wife  having  a judgment 
for  alimony  was  not  a creditor  of  the  husband  within  the  meaning 
of  the  Bankruptcy  Act,  so  as  to  enable  her  to  have  him  adjudged  a 
bankrupt.  This,  however,  would  not  prevent  the  bringing  of  such 
an  action  as  this,  because  the  statute  invoked  (sec.  3 of  the  Ontario 
Act)  protects  not  merely  creditors  but  creditors  or  others.^^  See 
Hopl'inson  v.  Westerman,  45  O.L.E.  208.  The  action  is  not  well 
constituted,  as  the  plaintiff  should  sue  on  behalf  of  all  creditors  of 
the  husband  as  well  as  on  her  own  behalf,  but  this  can  be  cured  by 
amendment:  .Beese  Biver  Silver  Mining  Co.  v.  Atwell  (1869), 
L.E.  7 Eq.  347. 

The  learned  trial  Judge,  while  regarding  the  case . as  one  of 
extreme  suspicion  with  reference  to  the  question  of  knowledge  and 
intent,  accepted  without  hesitation  the  evidence  as  to  the  real 
transaction  between  the  parties.  There  is  no  room  for  doubt  as  to 
the  handing  over  of  the  A^ictory  bonds  and  the  honesty  of  the  agree- 
ment as  a settlement  between  the  parties.  The  husband  received 
precisely  a third  of  the  value  of  the  estate,  and  received  it  in  un- 
questionable assets.  It  is  true  that  there  is  evidence  of  a real 
estate  valuator  placing  the  value  of  the  land  at  a higher  figure  than 
that  upon  which  the  arrangement  was  based,  but  evidence  of  this 
type  is  of  the  most  unsatisfactory  character,  and  counsel  for  the 
plaintiff  frankly  admitted  that  he  would  rather  have  the  bonds 
than  an  undivided  share  of  the  land,  if  given  his  choice. 

In  many  cases  where  a transaction  takes  place  between  near 
relatives,  the  result  of  which  is  to  defeat  a claim,  it  has  been  said 
that  the  onus  is  shifted  to  the  parties  supporting  the  transaction, 
and  that  the  transaction  should  not  in  general  be  upheld  upon  the 
uncorroborated  evidence  of  the  members  of  the  family,  and  that 
this  is  not  a finding  of  fact  of  an  affirmative  character  merely  be- 
cause negative  evidence  is  suspected  or  disbelieved.  This  must  not 
be  pushed  too  far,  because,  when  questions  of  knowledge  and  inten- 
tion are  under  discussion,  these  generally  do  not  permit  of  cor- 
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roboration  from  outside  sources.  The  rule  is  susceptible  of  due 
application  in  the  once  numerous  class  of  cases  in  which  some  rela- 
tive produced  from  a bureau  drawer  a roll  of  bills  representing  the 
result  of  some  unsuspected  frugality,  and  paid  the  money  over,  and 
it  thereupon  resumed  its  original  invisible  character.  'Stories  of  this 
kind  sometimes  transcended  the  limits  of  judicial  credulity,  but  in 
cases  such  as  the  one  in  hand  there  is  no  shadow  of  doubt  about  the 
existence  of  the  bonds  and  the  payment  over  nor  as  to  the  releases 
executed.  And  I am  also  convinced  of  the  adequacy  of  the  consider- 
ation paid  for  the  releases  given. 

The  only  question  is,  whether  all  this  was  done  with  the  inten- 
tion of  defeating  the  plaintiff.  The  leamed  trial  Judge  has,  I 
think,  rightly  adopted  the  principle  of  the  case  of  Hicherson  v. 
Parrington,  18  A.R.  635,  that  where  once  the  Court  is  convinced  of 
the  actuality  of  the  transaction,  and  that  valuable  consideration  has 
been  given,  the  plaintiff  cannot  succeed  without  actually  proving  an 
intention  to  defraud  creditors  of  the  grantor;  and  this,  it  appears 
to  me,  must  be  based  upon  something  far  beyond  mere  suspicion. 
Suspicion  will  not  shift  the  onus  in  a case  of  this  kind. 

I have- read  the  evidence  with  care,  and  I am  not  prepared  to 
say  that  there  is  any  grave  case  even  of  suspicion.  When  the 
brother  married  he  did  not  tell  his  family  of  his  intentions,  and  it 
is  quite  possible  that  when  sued  for  alimony  he  also  kept  his  own 
counsel.  This  would  not  be  unnatural,  as  he  might  have  feared 
that  he  would  not  receive  the  coveted  Victory  bonds  if  his  mother 
and  brother  had  any  reason  to  anticipate  trouble  in  the  future. 

While  this  is  ample  to  warrant  the  dismissal  of  the  appeal,  it 
appears  to  me  that  the  plaintiff  has  a further  serious  difficulty 
which  cannot  be  readily  overcome.  This  was  not  a gift  or  con- 
veyance of  property  at  all.  It  more  nearly  resembles  the  payment 
of  a debt.  I have  no  doubt  that,  now  that  debts  can  be  reached  by 
judgment  creditors,  choses  in  action  are  property  within  the  statute 
of  Elizabeth,  and  that  if  a creditor  chooses  to  forgo  a debt  due  to 
him  for  the  purpose  of  defeating  and  defrauding  a creditor  of  his, 
this  is  a transgression  against  the  statute.  In  fact  this  is  expressly 
said  in  the  old  case  of  Slaclc  v.  Tolson  (1826),  1 Russ.  552.  See 
also  Bank  of  Upper  Canada  v.  Shichluna  (1863),  10  Gr.  157.  But 
it  seems  clear  that  there  is  nothing  to  prevent  a creditor  at  any 
time  demanding  and  receiving  his  debt,  even  though  he  intends  to 
put  the  money  received  in  his  pocket  and  depart  with  it  to  places 
unknown.  If  this  husband  had  $12,000  in  the  bank  and  had  gone 
to  the  bank-manager  and  had  told  him  that  he  was  withdrawing  his 
money  so  that  he  might  defeat  any  claim  on  the  part  of  his  wife, 
could  the  bank  have  then  refused  to  pay?  So  here  the  existence  of 
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the  intention  on  the  part  of  the  husband,  even  if  communicated  to 
the  other  members  of  the  family,  would  not,  I think,  bring  the  case 
within  the  statute,  for  the  debtor  was  not  parting  with  his  property 
at  all  but  merely  changing  its  form.  He  was  making  in  fact  a par- 
tition and  receiving  that  which  was  his.  He  conveyed  nothing. 
The  effect  of  receiving  his  share  would  merely  mean  that  what 
remained  constituted  the  shares  of  the  others. 


Ap'p.  Div. 
1925. 

Shephard 

V. 

Shephard. 

MlcMleton, 

J.A. 


Appeal  dismissed  with  costs. 


[APPELLATE  DIVISION.] 

Amalgamated  Society  of  CirRPENTERS  and  Joineks  v.  Sinclair. 


1925. 
Feb.  6. 


Trade  Union — Moneys  Collected  from  Members  of  “ Branch  ” and  Im- 
properly Used — Action  by  Union  to  Recover — Right  to  Sue — Trade 
Unions  Act,  R.S.G.  1906,  ch.  125,  sec.  Ij. — Rules  of  Society — Objects 
of  Union,  whether  Illegal — Liability  of  Members  of  Branch  to 
Account. 


The  plaintiff,  a society  registered  on  the  Friendly  Society  register, 
under  the  provisions  of  the  Ontario  Insurance  Act,  and  admittedly  a 
legal  entity  and  entitled  to  sue,  brought  this  action  to  recover  moneys 
alleged  to  be  moneys  of  the  society  improperly  expended  by  the  de- 
fendants, who  were  officers  and  members  of  a “ branch  ” of  the  society. 
By  the  rules  of  the  society,  all  moneys  subscribed  by  the  members 
were  the  property  of  the  society  generally  and  not  of  the  “ branches  ” 
to  which  the  members  belonged,  and  were  to  be  held  for  and  devoted 
to  the  payment  of  the  benefits  specified  in  the  rules  and  carrying 
out  the  objects  of  the  society.  The  society’s  primary  object  was  to 
raise  the  status  of  the  artisans  engaged  in  the  trades  of  carpenter 
and  joinder  and  to  improve  the  social  conditions  under  which  they 
should  live.  The  “ branch  ” to  which  the  defendants  belonged  had 
decided  to  withdraw  from  the  plaintiff  society;  and,  having  somq, 
moneys  in  hand,  the  members  of  the  “ branch  ” spent  part  of  them 
upon  a banquet  and  paid  over  the  balance  to  the  plaintiff  society;  — 
Held,  that  the  moneys  spent  on  the  banquet  were  improperly  spent. 
Held,  also,  that  the  plaintiff  was  not  debarred  from  recovering  in  the 
action  by  reason,  as  was  contended,  of  its  objects  being  illegal. 

A trade  union  has  the  same  rights  as  any  other  organisation  except  as 
limited  by  statute;  and  the  Trade  Unions  Act,  R.&.C.  1906,  ch.  125, 
sec.  4,  does  not  prevent  the  Court  from  entertaining  an  action  such  as 
this. 

Yorkshire  Miners'  Association  v.  Howden,  [1905]  A.C.  256  (virtually 
overruling  Duke  v.  Littleboy  (1880),  49  L.J.  Ch.  802),  followed. 

Held,  also,  that  the  defendants  were  liable  to  account  to  the  plaintiff 
society  for  the  moneys  wrongfully  expended. 

An  appeal  by.  the  defendants  from  the  judgment  of  the  First 
Division  Court  of  the  County  of  Ontario  in  favour  of  the  plaintiff 
society  in  an  action  for  the  recovery  of  $104.31  alleged  to  belong 
to  the  society  and  to  have  been  wrongfully  used  by  the  defendants, 
officers  and  members  of  a “branch  ” of  the  society. 
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App.  Div.  January  22.  The  appeal  was  heard  by  Latchford^  C.J.,  Rid- 
l()25.  DELL^  J.,  and  Middleton  and  Oede^  JJ.A. 

J.  G.  O'Donoghue^  K.C.,  for  the  appellants,  referred  to  Duke  v. 

MATEif  Littleboy  (1880),  49  L.J.  Oh.  802;  Hornhy  v.  Close  (1861),  L.R. 
Caep^enter^  ^ ^ Vale  Railway  Co.  v.  Amalgamated  Society  of 

AND  Railway  Servants,  [1901]  A.C.  426. 

Joiners  Henderson,  for  the  plaintiff  society,  respondent,  referred 

Sinclair,  to  Starr  v.  Chase,  [1924]  S.C.R.  495,  499,  506;  Aikins  v.  Do- 
minion Live  Stock  Asssociation  of  Canada  (1896),  17  P.R.  303; 
Vick  V.  Toivonen  (1913),  4 O.W.N.  1542,  followed  in  Brylinski  v. 
Inkol  (1924),  55  O.L.R.  369. 

The  arguments  are  sufficiently  referred  to  in  the  judgment. 


February  6.  The  judgment  of  the  Court  was  read  by  Riddell, 
J. : — The  plaintiff,  the  Amalgamated  Society  of  Carpenters  and 
Joiners,  is  a component  part  of  the  Amalgamated  Society  of 
Woodworkers  of  Great  Britain,^’  and  ^*^has  for  its  primary  object 
the  raising  of  the  status  of  the  artisans  engaged  in  these  trades  and 
generally  to  improve  the  social  conditions  under  which  they  shall 
live.^^ 

The  plaintiff  was  registered  on  the  Friendly  Society  register, 
under  the  provisions  of  the  Ontario  Insurance  Act,  R.S.O.  1914, 
ch.  183,  and  admittedly  has  a legal  entity  and  right  to  sue. 

The  plaintiff  had  a branch  ” in  Whitby,  which  was  in  active 
operation,  but  in  1924  it  was  decided  by  the  branch  to  with- 
draw from  the  plaintiff  organisation  and  unite  with  an  organisa- 
tion of  similar  character  operating  in  the  United  States  and 
Canada — the  Brotherhood  of  Carpenters. 

There  being  some  money  in  hand,  it  was  thought  well  to  have 
a banquet  to  be  paid  for  out  of  these  funds  before  turning  them 
over  to  the  plaintiff.  The  balance  was,  however,  duly  paid. 

The  plaintiff  was  naturally  not  quite  satisfied  with  this  dis- 
position of  money  to  which  it  considered  itself  properly  entitled, 
and  sued  those  considered  responsible  for  the  alleged  misapplica- 
tion. 

The  learned  Judge  at  Whitby  found  in  favour  of  the  plaintiff, 
and  the  defendants  appeal. 

There  are  in  reality  two  grounds  of  appeal: — 

1.  The  plaintiff,  while  a legal  entity  and  in  that  sense  a cap- 
able litigant,  cannot  succeed  by  reason  of  its  objects  being  illegal. 

2.  Even  if  the  plaintiff  can  sue,  the  defendants  are  not  the 
persons  liable. 

There  is  nothing  else  in  the  case. 

The  money  spent  on  the  banquet  was  improperly  spent — 
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the  objects  of  the  society  are  fully  stated  in  rule  1(2),  and  none 
of  these  can  be  tortured  into  a cover  for  such  an  expenditure, 
and  there  can  be  found  no  authority  for  it  in  the  other  rules. 
Eule  9(10)  specifically  (and  in  large  type)  provides  that  “all 
moneys  subscribed  by  the  members  shall  be  the  property  of  the 
society  generally  and  not  of  the  branches  to  which  the  members 
respectively  belong,’^  and  adds  that  they  “ shall  be  held  for  and 
devoted  to  the  payments  of  the  benefits  specified  in  these  rules  and 
carrying  out  the  objects  of  the  society.’^ 

Eule  9(8)  : “All  moneys  in  each  branch  shall  be  banked  in  the 
names  of  five  trustees;  the  signatures  of  not  less  than  three  shall 
be  requisite  for  the  withdrawal  of  the  same  or  any  part  thereof; 
or  it  may  be  banked  in  the  names  of  the  officers  for  the  time  being, 
where  such  is  absolutely  necessary.  The  treasurer  or  a trustee  of 
each  branch  shall  bank  its  cash  quarterly,  or  oftener,  if  necessary.’^ 
It  is  argued  that  the  plaintiff  cannot  obtain  the  assistance  of 
the  Court;  and  reliance  is  placed  upon  Diike  v.  Littleloy,  49  L.J. 
Ch.  802.  Were  this  the  only  case,  the  argument  would  be  very 
strong,  but  it  is  virtually  overruled  by  Howden  v.  Yorkshire 
Miners'  Association,  [1903]  1 K.B.  308,  Yorkshire  Miners'  d.550- 
ciation  v.  Hoivden,  [1905]  A.C.  256. 

Assuming  that  at  the  common  law  such  an  organisation  would 
be  illegal  as  in  restraint  of  trade — and  that  assumption  of  course  is 
repugnant  to  our  modern  conception  of  law  and  justice — the  Im- 
perial Trade  Union  Act,  1871,  34  & 35  Viet.  ch.  31,  has  been  fol- 
lowed in  Canada  by  legislation,  now  E.S.C.  1906,  ch.  125.  A trade 
anion  has  the  same  rights  as  any  other  lawful  organisation  except  as 
Limited  by  statute.  Section  4 of  our  Act  prevents  the  Court  enter- 
taining an  action  “ instituted  with  the  object  of  directly  enforcing 
or  recovering  damages  for  the  breach  of  any  agreement, — 

“(a)  between  members  of  a trade  union,  as  such,  concerning 
the  conditions  on  which  any  members  for  the  time  being  of  the 
trade  union  shall,  or  shall  not,  sell  their  goods,  transact  business, 
employ  or  be  employed ; 

“(5)  for  the  pa5mient  by  any  person  of  any  subscription  or 
penalty  to  a trade  union; 

“(c)  for  the  application  of  the  funds  of  a trade  union,  (i)  to 
provide  benefits  to  members  or  (ii)  to  furnish  contributions  to 
any  employer  or  workman,  not  a member  of  such  trade  union,  in 
consideration  of  such  employer  or  workman  acting  in  conformity 
with  the  rules  or  resolutions  of  such  trade  union,  or  (iii)  to  dis- 
charge any  fine  imposed  upon  any  person  by  sentence  of  a court  of 
justice ; 

“(d)  made  between  one  trade  union  and  another  ; or, 
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‘^(e)  bond  to  secure  the  performance  of  any  of  the  above  men- 
tioned agreements.” 

The  operative  words  are  substantially  the  same  as  those  in  the 
Imperial  Act,  sec.  4. 

The  present  case  does  not  come  within  any  of  these  classes. 

It  is  not  unlike  the  How  den  case,  supra,  in  which^  as  here,  a 
trade  union  was  established  for  objects  which  Included  payment 
to  members  locked  out  or  on  strike.  The  whole  of  the  funds  were 
to  be  applied  in  carrying  out  the  specified  objects  according  to  the 
rules.  The  union  misapplied  part  of  the  funds  by  payments  of 
strike  money  in  cases  not  authorised  by  the  rules.  An  individual 
member  having  brought  an  action  against  the  union,  its  trustees 
and  some  of  its  officials,  for  an  injunction  restraining  them  from 
making  the  payments: — Held,  by  the  Earl  of  Halsbury,  L.C., 
and  Lords  Macnaghten, •Robertson,  and  Lindley,  Lords  Davey  and 
James  dissenting,  that  the  action  was  not  instituted  with  the 
object  of  ^ directly  enforcing  ^ an  agreement  for  the  application  of 
the  funds  to  provide  benefits  to  members  within  the  meaning  of 
the  Trade  Union  Act,  1871,  sec.  4,  the  object  being  not  to  apply  but 
to  prevent  misapplication  of  the  funds,  and  that  the  action  was 
maintainable”  (head-note  [1905]  A.C.  256). 

In  Lord  Halsbury’s  judgment  (pp.  261,  262)  we  find  the 
following  language — speaking  of  the  argument  on  behalf  of  the 
defendant : — 

The  argument  seems  to  assume  that  the  object  of  the  enact- 
ment was  to  keep  the  trades  unions  out  of  the  jurisdiction  of  the 
Court  altogether.  I do  not  think  it  does  anything  of  the  kind.  It 
recites  with  great  care  what  the  Courts  are  not  to  interfere  with, 
and  that  exemption  from  their  jurisdiction  is  very  precisely  limited. 

It  seems  to  me  that  it  would  have  been  a very  colourable  con- 
cession to  the  trades  unions  if  the  Legislature  had  left  their  funds, 
which  under  the  arrangement  made  constituted  a trust  for  par- 
ticular purposes,  without  any  protection  against  those  entrusted 
with  the  distribution  of  their  funds.  That  the  Court  should  not 
interfere  with  their  distribution  according  to  their  own  rules  when 
such  distribution  was  within  the  purposes  of  the  trust  is  one  thing, 
but  that  there  should  be  no  recourse  to  the  Courts  where  it  is 
threatened  to  divert  them  is  another,” 

Somewhat  similar  language  is  used  in  Cope  v.  CrossingJiam, 
[1908]  2 Ch.  624,  [1909]  2 Ch.  148;  Kelly  v.  National  Society  of 
Printers'  Assistants  (1914),  84  L.J.K.B.  557*;  Osborne  v.  Amalga- 
mated Society  of  Bailway  Servants,  [1911]  1 Ch.  540. 

* See  also  the  same  case  in  the  Court  of  Appeal,  84  L.J.K.B.  2236. 
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It  is  true  that  in  the  Cope  case  the  Court  refused  to  make  an 
order  for  the  joayment  of  money  by  the  trustees  of  the  branch 
seceding,  because  that  would  be  administering  the  fund.  But  there 
the  money  was  the  property  of  the  branch,  and  the  Court  in  effect 

said:  ‘^‘We  would  not  compel  the  branch  or  its  trustees  to  make 

any  particular  distribution  of  the  money  of  the  branch. 

In  the  present  case,  the  branch  has  no  money;  certain  persons 
have  money  belonging  to  the  plaintiff,  and  if  the  plaintiff  wanted 
these,  its  trustees — not  because  they  are  trustees  of  and  represent 
the  branch  in  charge  of  the  branches  money,  but  because  they  are 
the  plaintiff^s  trustees — to  account  for  the  plaintiff^s  money  which 
they  had  in  their  hands,  such  an  action  would  not  come  under  any 
head  of  sec.  4:  it  is  not  an  application  of  the  funds  of  the  trade 

union  for  any  of  the  purposes  of  clause  (c)^  but  an  order  that 

these  funds  shall  be  put  into  the  hands  of  the  union  for  adminis- 
tration. 

But  here  the  plaintiff^s  claim  is  stronger  still:  in  substance 
it  is  that  the  defendants,  by  an  agreement  between  themselves  and 
others,  took  the  money  of  the  plaintiff  and  converted  it  to  their  own 
use  without  lavfful  authority  or  excuse.  That  the  defendants  are 
members  of  the  branch  is,  in  this  view,  immaterial,  and  in  this 
view  the  Act  does  not  bar  the  action  any  more  than  it  would  bar  a 
proseeution  criminally  against  any  one,  treasurer,  member,  or  an- 
other, for  stealing. 

All  these  defendants,  acting  together  with  others,  did  take  the 
money  of  the  plaintiff  and  wrongfully  applied  it  to  their  own  use. 
I think  they  must  account  for  it,  and  it  is  none  of  their  business 
what  the  plaintiff  does  with  it. 

I would  dismiss  the  appeal  with  costs. 

I have  read  the  cases  in  Cohen’s  Trade  Union  Law,  3rd  ed. 
(1913),  and  those  referred  to  in  these  cases,  with  certain  late  cases; 
but  all  which  seem  to  be  adverse  to  the  above  view  are  clearly 
distinguishable. 
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Boyle  v.  Yoekshire  Insurance  Co.  Ltd. 

Insurance  (AutomoMle) — Insurance  against  Theft — Motor  Car  Taken 
from  PuhUc  Garage  without  Knowledge  or  Permission  of  Owners 
- and  Damaged  while  being  Driven  by  Taker — “ Theft  ” — Fraudulent 
“ Taking  ” without  Colour  of  Right  — Construction  of  Policy  Pre- 
pared by  Insurer — Criminal  Code,  sees.  285B,  311 A — Loss  Caused 

by  Theft — Measure  of  Damages — Direct  Consequence  of  Stealing — 
Proofs  of  Loss — Sufficiency. 

The  plaintiffs  kept  their  motor  car  in  a public  garage.  A person  em- 
ployed in  the  garage,  without  permission,  took  the  car  out  and  drove 
it  for  his  own  pleasure.  While  he  was  driving  it,  the  car  was  wrecked 
but  not  completely  destroyed:  — 

Held,  that  the  defendants,  who  had  insured  the  plaintiffs  against  loss 
arising  from  the  theft  of  the  motor  car,  were  liable  upon  their  policy. 
The  well-known  rule  as  to  the  construction  of  a policy  prepared  by  the 
insurer  is  peculiarly  applicable  to  insurance  against  theft. 

The  initial  taking  here  was  fraudulent  and  without  colour  of  right. 
Hirshman  v.  Beal  (1916),  38  O.L.R.  40,  explained  and  distinguished. 
Section  285B  of  the  Criminal  Code  (as  enacted  by  9 & 10  Edw.  VII. 
ch.  11,  amended  by  8 & 9 Geo.  V.  ch.  16,  sec.  3)  should  not  be  read  as 
reducing  the  offence  of  one  who  takes  a motor  car  in  circumstances 
which  should  bring  it  within  sec.  347  (defining  theft) ; but  in  all 
cases  where  the  accused  is  brought  within  the  provisions  of  sec.  347 
he  is  guilty  of  theft  and  is  liable  to  the  punishment  imposed  by  sec. 
377A  (11  & 12  Geo.  V.  ch.  25,  sec.  5,  and  12  & 13  Geo.  V.  ch.  16,  sec.  4). 
Rex  V.  Vanbuskirk  (1921)’,  35  Can.  Crim.  Cas.  203,  approved. 

Upon  the  true  construction  of  a policy  such  as  that  here  sued  upon, 
the  word  “ theft  ” is  not  used  in  its  narrow  and  technical  sense:  if  the 
legislature  created  a statutory  offence  which  might  properly  be 
regarded  as  theft,  it  would  be  covered  by  the  policy. 

Van  Vechten  v.  American  Eagle  Fire  Insurance  Co.  (1923),  206  N.Y. 
App.  Div.  39,  approved. 

The  plaintiffs  loss  was  by  reason  of  the  theft  of  the  car:  the  right  of 
action  was  complete  as  soon  as  the  car  was  taken  by  the  thief;  but 
the  loss  was  the  natural  and  direct  consequence  of  the  stealing;  and 
the  difference  between  the  value  of  the  car  before  it  was  taken  and 
the  value  after  it  had  been  wrecked  was  the  measure  of  the  damages. 
A statutory  declaration  of  one  of  the  plaintiffs  stating  that  on  a certain 
day,  at  a certain  hour,  the  car  was  “ taken  ” from  the  K.  garage  with- 
out the  permission  or  consent  of  the  declarant  or  the  co-owner  of  the 
car,  was  a sufficient  proof  of  loss — it  was  not  necessary  to  state  that 
the  “ taking  ” constituted  theft. 

An  appeal  by  the  defendants  from  the  judgment  of  the  County 
Court  of  the  County  of  York  (Denton,  Jun.  Co.C.J.)  in  favour  of 
tlie  plaintiffs  for  the  recovery  of  $450  upon  a policy  insuring  the 
plaintiffs  against,  among  other  things,  loss  arising  from  the  theft 
of  an  automobile. 

January  23.  The  appeal  was  heard  by  Latchford,  C.J.,  Mid- 
dleton, J.A.,  Logie,  J.,  and  Cede,  J.A. 

R.  S.  Robertson,  K.C.,  for  the  appellants,  contended  that  the 
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present  case  came  within  the  principle  laid  down  in  Hwshman  v. 
Beal  (1916),  38  O.L.E.  40. 

G.  H.  Gilday,  for  the  plaintiffs,  respondents,  referred  to  Rex  v. 
Vanbrnhirk  (1921),  35  Can.  Grim.  Oas._203. 

Febmary  6.  The  judgment  of  the  Court  was  read  by  Middle- 
ton,  J.A. : — The  plaintiffs  kept  their  car  in  a public  garage.  An 
employee  of  the  garage,  without  permission,  took  the  car  out  and 
drove  it  for  his  O'wn  pleasure.  He  had  been  on  night  duty,  and  in 
the  morning,  thinking  that  the  plaintiffs  would  not  be  likely  to  need 
the  car,  the  day  being  Sunday,  drove  down  town  to  get  his  breakfast. 
On  his  way  back  he  overtook  some  young  ladies  and  took  them  for 
a drive.  There  were  three  in  the  seat  intended  for  two  only.  The 
result  was  that  the  car  was  wrecked  but  not  completely  destroyed. 

This  action  being  brought  upon  the  policy,  the  defendants  un- 
successfully contended  before  the  County  Court  Judge  that  the 
occurrence  was  not  loss  resulting  from  the  theft  of  the  car  within 
the  meaning  of  the  policy  and  that  the  employee’s  conduct  did  not 
amount  to  theft;  and,  secondly,  that  the  damage  was  not  the  result 
of  the  theft,  but  the  result  of  the  accident.  It  was  also  contended 
that  the  proofs  of  loss  furnished  were  not  adequate. 

It  is  well  established  that  in  the  construction  of  an  insurance 
policy  prepared  by  the  company,  the  leaning  is  against  the  insurer, 
and  this  rule  is  said  to  be  peculiarly  applicable  to  theft  insurance, 
where  the  insurance  company  endeavours  to  import  into  the  words 
of  the  policy  the  ancient  technicalities  of  the  common  law  with 
reference  to  larceny : 38  Cyc.  275. 

The  case  of  Hirshman  v.  Beal,  38  O.L.E.  40,  is,  of  course,  bind- 
ing upon  this  Court,  and  I do  not  desire  to  indicate  any  disagree- 
ment with  what  was  there  decided.  That  case  arose  under  the  pro- 
visions of  sec.  19  of  the  Motor  Yehicles  Act,  which  relieves  the 
owner  of  a motor  vehicle  from  liability  for  an  injury  caused  by  his 
car  when  it  is  in  the  possession  of  a person  other  than  an  employee 
of  the  owner  ^‘‘who  had  stolen  it  from  the  owner.”  The  Court 
there  came  to  the  conclusion  that  the  master  did  not  succeed  in 
freeing  himself  from  liability  when  all  that  he  was  able  to  shew 
was  that  the  foreman  of  a repair-shop,  who  had  the  right  to  take 
the  car  out  to  test  it  upon  the  highway,  drove  it  a greater  distance 
than  necessary  upon  business  of  his  own.  The  trial  Judge,  Mr. 
Justice  'Kelly,  came  to  the  conclusion  that  the  car  was  in  fact  stolen 
so  soon  as  it  was  used  by  the  driver  for  his  own  purposes.  The 
Divisional  Court  came  to  the  conclusion  that  the  car  was  not  in  fact 
stolen,  the  man,  mistakenly  and  unwarrantedly,  but  honestly,  think- 
ing that  he  was  'svithin  his  right  in  doing  what  he  did.  Mr.  Justice 
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Hasten  indicates  how  narrow  is  the  foundation  on  which  the  deci> 
Bion  actually  rests,  for  he  points  out  (p.  53)  that  the  Judgment 
must  not  be  taken  to  lend  countenance  to  the  contention  that  the 
temporary  taking  and  using  of  anothePs  car,  though  unauthorised, 
cannot  be  theft.  He  who  does  such  an  act  incurs  grave  risk  of  that 
liability,  and,  speaking  for  myself,  slight  circumstances  would  be 
sufficient  to  convince  me  that  there  was  such  a blameworthy  con- 
dition of  mind  on  the  part  of  the  taker  as  made  the  act  a theft ; but 
I do  not  find  such  circumstances  here.’^ 

The  learned  County  Court  Judge,  who  has  had  exceptional 
experience  in  administering  the  criminal  law,  I think  rightly  dis- 
tinguishes Hirshman  v.  Beal  upon  the  facts  that  exist  here^ — ^he 
points  out  that  here  the  initial  taking  was  without  doubt  fraudu- 
lent and  without  colour  of  right. 

Section  285B  of  the  Criminal  Code,  which  makes  it  an  offence 
to  take  a motor  car  from  a garage  and  operate  it  without  the  con- 
sent of  the  owner,  does  not  prevent  a prosecution  for  theft  if  the 
case  falls  within  sec.  347,  and  it  can  be  shewn  that  the  car  was  taken 
fraudulently  and  without  colour  of  right  with  the  intent  of  depriv- 
ing the  owner  of  it,  temporarily  or  permanently.  Punishment  will 
then  follow  under  sec.  377 A.*  This  is  in  accordance  with  the  opinion 
of  the  iSlipreme  Court  of  New  Brunswick  in  Rex  v.  Yanbushirk,  35 
Can.  Crim.  Cas.  203. 

I am  further  of  opinion  that  upon  the  true  construction  of  a 
policy  such  as  this  the  word  theft  is  not  used  in  its  narrow 
and  technical  sense,  and  that  if  the  legislature  creates  some  kind  of 
statutory  offence  which  would  quite  rightly  be  regarded  as  consti- 
tuting theft,  this  would  be  covered  by  the  policy.  There  has  been 
a difference  of  opinion  in  the  New  York  Court  of  Appeals  upon 

* Sections  285B  and  377A  read  as  follows:  — 

285B.  Every  one  who  takes  or  causes  to  be  taken  from  a garage, 
stable,  stand,  or  other  building  or  place,  any  automobile  or  motor  car 
with  intent  to  operate  or  drive  or  use  or  cause  or  permit  the  same  to 
be  operated  or  driven  or  used  without  the  consent  of  the  owner  shall 
be  liable,  on  summary  conviction,  to  a fine  not  exceeding  $500  and  costs 
or  to  imprisonment  for  any  term  not  exceeding  12  months  or  to  both 
fine  and  imprisonment.  (1910,  c.  11;  1918,  c.  16.) 

377A.  Every  one  who  is  found  guilty  of  stealing  any  automobile 
or  motor  car  shall  be  sentenced  to  not  less  than  one  year’s  imprison- 
ment. The  provisions  of  subsection  1 of  section  1035  shall  not  apply 
or  extend  to  any  such  person,  and  sentence  in  any  such  case  shall  not 
be  suspended  without  the  concurrence  of  the  Attorney-General  or  his 
agent,  or  of  the  counsel  acting  for  the  Crown  in  the  prosecution  of  the 
offender.  (1921,  c.  25.) 

2.  The  maximum  penalty  for  stealing  any  automobile  or  motor  car 
shall  be  the  penalties  prescribed  by  section  386  of  this  Act.  (1922, 
c.  16.) 
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this  subject,  and  I am  ready  to  adopt  the  view  of  the  majority  as 
expressed  in  Van  Vechten  v.  American  Eagle  Fire  Insurance  Go. 
(1923),  206  N.Y.  App.  Div.  39,  where  it  was  decided  that  the  act 
of  a garage  employee  in  taking  an  automobile  without  the  know- 
ledge or  consent  of  the  owuier  and  driving  it  for  his  own  purposes 
constituted  theft  within  the  meaning  of  that  term  as  used  in  the 
policy.  That  case  is  particularly  helpful,  because  in  New  York, 
as  here,  there  is  a statutory  provision  directed  against  a chauffeur 
or  other  person  improperly  taking  a car  for  his  own  use. 

Then,  is  this  a loss  by  reason  of  the  theft  of  the  car  ? I think 
it  unquestionably  is.  The  car  was  stolen,  and  the  right  of  action 
was  complete  as  soon  as  the  car  was  taken  by  the  thief.  If  the  car 
had  been  returned  uninjured  this  would  have  been  in  mitigation 
of  the  total  loss,  but  it  was  returned  in  a damaged  condition.  The 
difference  between  its  value  before  and  after  taking  is  the  measure 
of  the  damage.  But,  apart  from  this,  the  loss  was  the  natural  and 
direct  consequence  of  the  stealing.  The  decision  of  the  British 
Columbia  Court  of  Appeal  in  Henderson  v.  Northwest  Mutual  In- 
surance Co.,  [1925]  1 D.L.R.  339,  carries  the  law  far  beyond  any- 
thing that  is  necessary  in  this  case.  See  also  cases  collected  in 
Huddy  on  Automobiles,  p.  842. 

There  remains  the  question  of  the  adequacy  of  the  proofs  of 
loss.  What  the  policy  requires  is  the  delivery  of  a statutory  declara- 
tion stating  the  place,  time,  and  cause  of  the  loss  or  damage.  The 
declaration  filed  stated  that  on  the  day  and  hour  in  question  the 
car  was  taken  from  the  Kenwood  garage  without  the  permission 
or  consent  of  either  myself  or  my  co-owner  of  the  car  and  consider- 
able damage  was  done  to  the  said  car.’^  I regard  this  as  full  com- 
pliance with  what  is  required.  The  suggestion  is  that  the  deponent 
should  have  gone  further  and  sworn  that  the  taking  constituted 
theft.  I do  not  think  so.  The  ordinary  man  is  not  sufficiently 
versed  in  the  technicalities  of  the  law  properly  to  swear  to  the 
nature  of  the  offence  committed.  It  is  enough  if  he  states  the 
facts. 
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[APPELLATE  DIVISION.] 

Hakrington  V.  Harrington. 

Hushand  and  Wife — Land  Conveyed  to  Wife  hy  Direction  of  Hustand — 

Whether  Gift — Presumption — Resulting  Trust — Rel)uttal — Evidence 

— Intention  of  Husband — Proteotion  of  Property  from  Anticipated 

Claims. 

The  plaintiff,  the  husband  of  the  defendant,  became  entitled,  by  virtue 
of  an  agreement  between  himself  and  a Mrs.  P.,  upon  the  death  of  the 
latter,  to  a conveyance  of  certain  land  which  was  vested  in  a solicitor 
in  trust  for  the  purpose  of  carrying  out  the  agreement.  By  direction 
of  the  plaintiff,  the  solicitor  conveyed  the  land  to  the  defendant. 

In  this  action  the  plaintiff  sought  a declaration  that  the  defendant  held 
the  land  in  trust  for  him;  while  she  maintained  that  he  had  made  a 
gift  of  the  land  to  her.  The  conveyance  was  dated  the  9th  April, 
1920,  and  was  not  registered  until  the  following  December.  Until 
registration  the  deed  had  not  been  delivered,  and  the  defendant  had 
been  told  nothing  about  it: — 

Held,  that,  though  the  presumption  of  advancement  may  be  rebutted  by 
evidence  of  actual  intention,  the  fact  that  the  plaintiff  in  April  direct* 
ed  his  solicitor  not  to  register  the  deed  to  the  defendant  for  a time, 
and  eight  months  later  directed  him  to  register  it,  was  cogent  evi- 
dence of  his  having  ultimately  made  up  his  mind  that  his  wife  should 
have  the  property. 

But,  assuming  in  his  favour,  that  this  was  not  his  actual  intention,  he 
could  not  be  allowed  to  set  up  what  he  asserted  was  his  real  inten- 
tion, viz.,  to  protect  the  property  from  claims  which  he  seemed  to 
anticipate.  Actual  fraudulent  intent  is  not  a necessary  incident. 
Buckland  v.  Rose  (1859),  7 Gr.  440,  Gascoigne  v.  Gascoigne,  [1918]  1 
K.B.  223,  Elford  v.  Elford  (1922),  64  Can.  S.C.R.  125,  and  other  cases, 
referred  to. 

An  action  for  a declaration  that  the  defendant,  the  wife  of  the 
plaintiff,  held  land  conveyed  to  her  by  his  direction,  in  trnst  for 
him  and  to  compel  her  to  convey  the  same  to  him. 

The  action  was  tried  by  Smith,  J.A.,  without  a jury,  at  a To- 
ronto sittings. 

I.  F.  HellmutJi,  K.C.,  for  the  plaintiff. 

A.  D.  Armour,  for  the  defendant. 

July  4,  1924.  Smith,  J.A.  : — The  plaintiff  and  defendant  are 
husband  and  wife.  On 'the  10th  July,  1912,  Elizabeth  A.  Phillips, 
the  owner  of  the  property  now  in  question,  made  an  agreement 
with  the  plaintiff  (exhibit  1)  by  which  she  was  to  live  on  the 
property  and  be  supported  there  by  the  plaintiff  during  her  life 
and  to  receive  from  him  $10  per  week,  and  the  plaintiff  was  to 
pay  off  or  assume  the  encumbrances  on  the  property.  Mrs.  Phillips 
by  the  agreement  was  to  convey  the  property  to  William  Douglas, 
who  was  made  a party,  and  he  was  to  hold  it  in  trust  during  her 
life  and  to  convey  it  to  the  plaintiff  on  her  death  if  he  fulfilled 
the  terms  of  the  agreement.  The  property  was  conveyed  to  Doug- 
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las,  and  the  plaintiff  did  fulfil  the  terms  of  the  agreement,  and  Smith,  J. A. 
at  the  death  of  Mrs.  Phillips  in  1920  became  entitled  to  a convey-  1924. 

anoe  from  Douglas  of  the  property,  subject  to  any  encumbrance  — 7 

still  on  it.  The  plaintiff,  after  the  death  of  Mrs.  Phillips,  telephoned 
Douglas,  who  is  a solicitor,  asking  him  to  have  the  property  con- Barrington. 
veyed  to  him  (the  plaintiff),  and  later  Douglas  telephoned  the 
plaintiff  that  the  conveyance  was  ready,  when  the  plaintiff  replied 
asking  Douglas  not  to  do  anything  till  the  plaintiff  should  call. 

Douglas  says  that  the  plaintiff  called  and  told  him  he  wanted  to 
put  the  property  for  the  time  being  in  his  wife^s  name.  The 
plaintiff  says  he  told  Douglas  he  wanted  to  put  it  in  his  wife^s 
name  temporarily.  He  says  he  thought  it  the  wisest  thing  to  do, 
as  it  would  be  safest  in  her  name.  A conveyance  was  made  by 
Douglas  to  her,  dated  the  9th  April,  1920,  which  was  registered 
on  the  1st  December  following.  The  plaintiff  did  not  tell  his  wife 
about  this,  and  continued  to  live  on  and  look  after  the  property  as 
usual,  paying  the  taxes  and  interest  on  the  mortgage  up  to  the 
issue  of  the  writ. 

In  March,  1921,  the  plaintiff  arranged  for  a new  mortgage  loan 
on  the  property  from  the  Toronto  G-eneral  Trusts  Corporation, 
and  the  mortgage-deed  was  prepared,  describing  the  plaintiff  as 
mortgagor,  with  his  wife  joining  to  bar  her  dower.  This  was  sent 
to  Douglas  to  have  it  executed,  and  he,  knowing  of  the  deed  from 
himself  to  the  plaintiff^s  wife,  sent  it  back  for  correction.  The 
plaintiff  and  wife  went  to  Douglas’s  office  and  signed  this  mort- 
gage. In  November,  1920,  the  plaintiff  and  defendant  went  to- 
gether to  Douglas’s  office  and  made  their  wills.  The  defendant 
swears  that  the  plaintiff  came  in  one  evening  excited  and  told  her 
he  was  giving  her  his  house,  office  furniture,  chairs,  and  every- 
thing, and  next  day  got  her  to  go  to  Douglas’s  office,  where  he 
told  her  it  was  not  a trust  and  wanted  her  to  understand  it  was 
a gift  and  told  her  she  was  not  a trustee — she  says  then  and  there 
she  signed  some  deed  in  reference  to  the  property  and  that  she 
signed  the  will  and  two  papers  and  at  another  time  she  went  and 
signed  the  mortgage.  Douglas  says  she  was  not  in  his  office  till 
she  and  her  husband  came  in  November  to  make  their  wills,  and 
there  was  nothing  then  said  about  the  property  or  the  deed.  The 
deed  is  of  course  not  signed  by  her  as  she  states.  Douglas  says 
nothing  was  said,  when  she  was  there  to  sign  the  mortgage,  about 
it  being  a gift  or  about  a trust  or  trustee,  but  he  may  have  men- 
tioned that  the  deed  was  in  her  name.  Her  story  about  the  plain- 
tiff saying  it  was  not  a trust  and  she  wn.s  not  a trustee,  and  that 
it  was  a gift,  has  not  any  semblance  of  iirobability.  These  are 
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Smitli,  J.A.  legal  points  arising  out  of  the  transaction  about  which  neither  he 
would  know  anything.  These  points  were  raised  by  the 

lawyers  after  the  quarrel,  and  it  was,  no  doubt,  from  their  talk 

that  she  learned  the  significance  of  these  terms.  I think  her  whole 
Harrington,  story  of  the  plaintiff  telling  her  he  was  giving  her  all  his  property 
and  taking  her  to  Douglases  office  next  day  is  a fabrication — what 
she  related  never  took  place,  and  she  never  heard  of  the  property 
being  in  her  name  till  she  was  called  on  to  sign  the  new  mortgage. 
After  this,  matters  went  on  as  before  till  a quarrel  arose,  and  the 
defendant  suddenly  asserted  her  ownership  of  the  property  and 
ordered  the  plaintiff  out.  This  action  was  commenced  next  day. 

The  plaintiff  is  a purchaser  of  the  property  Just  as  if  he  had 
bought  it  for  so  much  money,  subject  to  the  encumbrance,  and 
had  caused  the  conveyance  to  be  made  to  his  wife. 

The-  principle  of  law  applicable  is  laid  down  in  McLeod  v, 
Curry  (1921),  51  O.L.R.  68,  and  (1923)  54  O.L.R.  205;  shortly, 
it  is  that  if  one  buys  and  pays  for  a property  and  has  the  con- 
veyance made  to  another  party  that  party  is  presumed  to  hold  the 
property  as  trustee  for  the  party  who  bought  and  paid  for  it,  un- 
less a contrary  intention  is  shewn;  but,  if  that  party  is  tho  wife 
of  the  party  purchasing  and  paying,  the  presumption  is  that  the 
conveyance  is  intended  as  a provision  for  the  wife  unless  a con- 
trary intention  is  shewn.  The  question  therefore  is:  Has  the 
plaintiff  rebutted  this  presumption? 

The  defendants  counsel  strongly  contends_-that  the  language 
of  the  deed  itself  declares  the  intention  and  cannot  be  contradicted. 
The  conveyance  is  in  pursuance  of  the  Short  Forms  of  Convey- 
ances Act,  and  the  habendum  reads:  ^‘^To  have  and  to  hold  unto 

the  said  grantee  her  heirs  and  assigns  to  and  for  her  and  their 
sole  and  only  use  forever.^^ 

I do  not  think  anything  turns  on  this  language.  The  deed  is 
a conveyance  of  the  property  to  the  defendant  in  fee  simple,  and 
nothing  more,  and  the  rule  of  law  I have  mentioned  is  applicable 
notwithstanding  this  language  of  the  deed.  The  difficulty  I have 
is  to  determine  whether  the  evidence  of  what  was  done,  as  given 
by  the  plaintiff  and  Douglas,  which  I accept  as  correct,  is  suffi- 
cient to  refute  the  presumption  in  favour  of  the  wife.  This  prop- 
erty constituted  the  home  that  the  plaintiff  had  acquired,  subject 
to  the  encumbrances,  for  himself  and  his  wife,  and,  with  its  furn- 
ishings and  the  furnishings  of  his  dental  office,  was  all  he  liad. 

I am  convinced,  from  the  evidence  and  the  circumstances,  that 
the  plaintiff  did  not  intend  to  deprive  himself  by  this  deed  of  all 
interest  in  the  property.  A¥hat  I think  he  intended  and  what  I think 
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he  supposed  he  was  doing  was  putting  the  property  in  such  a way  as  Smith,  J.A. 

would  secure  it  for  the  use  and  benefit  of  both  himself  and  wife;,  iq24. 

and  I am  of  opinion  accordingly  that  the  defendant  holds  this  prop- 

erty  as  trustee  for  herself  and  the  plaintiff  in  equal  shares,  subject 

to  the  encumbrance  on  it,  and  that  the  defendant  is  entitled  to 

lien  on  it  for  the  moneys  properly  and  reasonably  expended  on  it  by 

her  for  repairs  or  enhancement  of  its  value  for  use.  If  the  parties 

cannot  agree  on  this  amount,  there  will  be  a reference  to  ascertain 

it. 

As  success  is  divided,  there  will  be  no  costs.  In  case  of  a 
reference,  further  directions  and  costs  of  the  reference  will  be 
reserved. 

Both  the  plaintiff  and  the  defendant  appealed  from  the  judg- 
ment of  Smith,  J.A. 

January  22,  1925.  The  appeals  were  heard  by  Latchford, 

C.J.,  Eiddell,  J.,  and  Middleton  and  Orde,  JJ.A. 

Hellmuth^  'K.C.,  for  the  plaintifi:,  argued  that,  as  the  defendant 
had  furnished  no  consideration  for  the  conveyance  of  the  lands  to 
her,  but  knew  that  she  took  them  in  trust  for  the  plaintiff,  and 
that  he  did  not  intend  that  she  should  take  an  absolute  interest, 
the  Court  should  treat  the  case  as  though  there  had  been  an  express 
trust  in  the  grant  to  her.  She  should  not  be  allowed  to  profit  by 
her  own  fraud.  Any  presumption  of  advancement  of  the  wife 
raised  by  the  conveyance  to  her  was  rebutted  by  evidence  of  his 
actual  intention.  There  was  the  presumption  of  a resulting  trust 
in  his  favour. 

Armour,  for  the  defendant,  contended  that  there  was  not  suffic- 
ient evidence  of  an  express  trust  in  favour  of  the  husband : Forster 
V.  Hdle  (1798),  3 Ves.  696,  707;  Smith  v.  Matthews  (1861),  3 
DeGr.  F.  & J.  139,  151;  Ambrose  v.  Ambrose  (1716),  1 P.Wms. 

321;  Crop  v.  Norton  (1740),  9 Mod.  233;  Rochefoucauld  v.  Bous- 
tead,  [1897]  1 Ch.  196,  207.  The  conduct  of  the  plaintiff  shewed 
that  he  intended  the  deed  as  a gift.  A conveyance  to  a wife  by 
her  husband,  or  by  his  direction,  is  presumed  to  be  an  advance- 
ment, and  rebuts  the  presumption  of  a resulting  trust  in  his 
favour:  McLeod  v.  Curry ^ 51  O.L.E.  68,  71;  Sidmouth  v.  Sid- 
mouth  (1840),  2 Beav.  447,  455;  Ki/agdon  v.  Bridges  (1688),  2 
Vern.  67;  Dummer  v.  Pitcher  (1833),  2 My.  & K.  262;  In  re 
Fyhyn’s  Trusts  (1877),  6 Ch.  D.  115,  followed  in  Colohan  v.  Con- 
drin,  [1914]  1 I.E.  89.  The  plaintiff  had  failed  to  establish  know- 
ledge on  the  part  of  the  defendant  of  her  husband’s  intention  that 
she  should  be  his  trustee,  and  this  was  required  in  order  to  secure 
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App.  Div.  admission  of  parol  evidence  of  a trust  contradicting  tlje  deed,  from 
which  fraud  of  the  grantee  might  be  inferred:  Rochefoucauld  v. 

Boustead,  supra;  Bcheuermau  v.  Scheuermau  (1916),  52  Can. 

Haerington  625;  Shepard  v.  Bruner  (1915),  24  D.L.B.  40;  Barton  v. 

Harrington.  McMillan  (1892),  20  Can.  S.C.R.  40-1.  The  plaintiff  had  intended 
a fraud  upon  the  law  in  having  the  lands  conveyed  to  his  wife,  and 
should  not  be  allowed  to  avail  himself  of  the  assistance  of  the 
Court:  Oottingtou  v.  Fletcher  (1740),  2 Atk.  155;  Chaplin  v. 
Chaplin  (1733),  3 P.Wms.  229,  233;  Muchleston  v.  Brown 
(1801),  6 Ves.  52,  68;  Scheuerman  v.  Scheuerman  {supra) ; Qa^ 
coigne  ^.  Gascoigne,  [1918]  1 K.B.  223;  Elford  v.  Elford  (1922), 
64  Can.  S.C.R.  125. 

February  6.  The  judgment  of  the  Court  was  read  by  Riddell, 
J. :; — An  appeal  by  the  plaintiff  and  cross-appeal  by  the  defendant 
from  the  judgment  of  Mr.  Justice  Smith. 

Most  of  the  important  facts  are  found  by  the  learned  trial 
Judge;  and  I accept  his  findings  so  far  as  they  go. 

The  plaintiff,  a dentist  in  Toronto,  had  an  agreement  with 
a Mrs.  Phillips,  evidenced  by  a document  which  vested  certain 
property  in  Mr.  Douglas,  his  solicitor,  in  trust  to  convey  to  the 
plaintiff  the  property  on  the  death  of  Mrs.  Phillips,  upon  the 
plaintiff  performing  certain  specified  conditions.  Mrs.  Phillips 
died  in  January,  1920;  the  conditions  were  performed;  and  the 
plaintiff  became  entitled  to  a deed  to  himself  of  the  property. 

Taking  now  the  story  of  the  plaintiff  and  his  solicitor,  which 
is  believed  by  the  learned  trial  J udge,  and  disregarding  that  of  the 
defendant,  which  is  disbelieved — a few  months  after  the  death  of 
Mrs.  Phillips  the  plaintiff  telephoned  the  solicitor  that  she  was 
dead.  The  solicitor  prepared  a deed  to  the  plaintiff  and  telephoned 
that  it  was  ready ; the  plaintiff  ^Told  him  not  to  register  it  for  the 
time  being — I would  come  in  and  see  him,  which  I did  some  days 
later  . . F He  saw  his  solicitor ; ^fiie  had  the  deed  made  out,  and 
I told  him  it  would  be  wiser  to  put  it  in  Mrs.  Harrington^s  name 
till  we  decided  what  we  would  do  in  the  matter. 

To  put  it  in  the  name  of  Mrs.  Harrington?  A.  Yes. 

“Q.  Was  there  any  communication  with  Mrs.  Harrington?  A. 
None  whatever.” 

On  cross-examination  the  plaintiff  says : — 

What  did  you  mean  by  the  wwd  ^mporarily?^  A.  Until 
I decided  what  I would  do.  I did  not  know  whether  I would  re- 
main there  or  dispose  of  it.  I had  not  any  definite  plans. 

You  made  that  quite  clear  to  Mr.  Douglas — it  was  to  be 
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conveyed  to  her  only  temporarily?  A.  I told  him  Tor  the  time  App. Div. 
being  / that  is  the  nearest  my  memory  serves  me.  29^ 

Harrington 

“Q.  Yon  say  you  had  it  conveyed  to  her  as  trustee — do  you  v. 

want  to  take  that  back  ? A.  I am  not  particularly  versed  in  legal  

terms;  I wanted  it  placed  in  her  name;  I considered  it  the  wisest  Riddell,  J. 
thing  to  do.  There  was  no  specific  direction  as  to  whether  it 
should  be  a trust-deed 

You  have  told  us  you  thought ‘it  was  the  wisest  thing  to 
have  your  property  conveyed  to  a trustee  in  1920.  Why  was  it 
wise?  A.  Because  I had  acquired  the  property,  had  paid  very 
dearly  for  it,  and  it  was  the  only  asset  that  I had,  practically,  and 
I felt  that  it  would  be  safer  in  my  wife’s  name  possibly  than  mine, 
for  fear  that  I might  become  involved  in  any  way  unjust,  or  any 
other  way,  and  I considered  it  safe  and  wise  to  put  it  in  my  wife’s 
name  as  trustee  for  me.” 

The  solicitor  says : — 

On  her  death  what  did  you  do  in  compliance  with  the 
terms  of  the  deed,  exhibit  1 ? A.  Dr.  Harrington  telephoned  me 
that  Mrs.  Phillips  w^as  dead^  and  I drew  the  deed  to  him. 

“Q.  What  occurred  after?  A.  I ’phoned  and  said  I had  the 
deed  ready,  and  in  answering  over  the  ’phone  he  said,  ^ Don’t  do 
anything  until  I come  in.’  He  subsequently  came  in  and  told  me 
to  prepare  a deed  from  myself  to  his  wife;  he  said  he  wanted  to 
put  it  in  his  wife’s  name  for  the  time  being I am  abso- 

lutely certain  he  came  in  and  said  he  wanted  it  for  the  time  being 
put  in  Mrs.  Harrington’s  name.  I prepared  the  deed,  and  it  was 
not  registered.  He  said,  ^Do  not  register  it  for  the  time  being.’ 

Do  you  remember  the  occasion  on  which  it  was*  registered  ? 

A.  No ; it  was  some  time  in  the  fall. 

Do  you  remember  what  happened  when  you  came  to  regis- 
ter it?  A.  I do  not  remember;  as  soon  as  it  passed  to  my  hands 
I had  it  registered. 

You  remember  receiving  some  instructions?  A.  There 
must  have  been  some  instructions — instructions  were  likely  given 
to  some  one  in  the  office.” 

The  registration  was  in  fact  on  the  1st  Deoember,  1920;  and 
it  is  probable  that  that  synchronised  with  the  plaintiff’s  telling  his 
wife  of  the  transaction.  Recently  the  defendant  claimed  the  prop- 
erty as  her  own  and  was  threatening  to  sell  it;  consequently  this 
action  was  brought. 

At  the  trial  my  learned  brother  decide^  that  the  defendant  held 
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App.  Div.  the  property  in  trust  for  herself  and  her  husband  in  equal  moieties, 
as  tenants  in  common ; and  both  parties  appeal. 

The  plaintiff  in  his  pleadings  claims  that  there  was  an  express 

Harrington  — ^^]^gre  is  nothing  to  support  this  contention,  but  that  does 

Harrington,  not  affect  his  right  to  claim  under  an  implied  trust. 

Riddell,  J.  The  case  is  now  put  thus — the  plaintiff  being  a purchaser  for 
valuable  consideration  taking  the  deed  in  the  name  of  another, 
there  is  a resulting  trust  to  him.  And  it  has  long  been  law  that 
‘^ffhe  trust  of  a legal  estate,  whether  freehold,  copyhold,  or  lease- 
hold ; whether  taken  in  the  names  of  the  purchasers  and  others 
jointty,  or  in  the  names  of  others  without  that  of  the  purchaser  ; 
whether  in  one  name  or  several;  whether  jointly  or  successive,  re- 
sults to  the  man  who  advances  the  purchase-money  Dyer  v.  Dyer 
(1788),  2 Cox  Eq.  92,  at  p.  93.  The  defendant  answers:  But  it  is 
the  established  doctrine  of  a Court  of  Equity,  that  this  resulting 
trust  may  be  rebutted  by  circumstances  in  evidence:’^  8,  C.,  at  p. 
93;  and  one  circumstance  which  operates  to  rebut  the  resulting 
trust  is  that  the  nominee  is  the  wife — in  which  case  there  is  a 
presumption  of  advancement:  Dunba/r  v.  Dunbar,  [1909]  2 Ch. 
639;  Thornley  v.  Thornley,  [1893]  2 Ch.  229.  The  reply  of  the 
plaintiff  is : The  presumption  of  advancement  may  be  rebutted  by 
evidence  of  the  actual  intention  of  the  purchaser:  Fowhes  v.  Pas- 
coe  (1875),  L.R.  10  Ch.  343. 

All  the  above  is  trite  law — and  it  remains  to  apply  it  to  the 
, facts  of  the  case — the  Court  must  go  into  the  actual  facts, put 
itself  in  the  position  of  a jury  and  consider  all  the  circumstances  of 
the  case  so  as  to  arrive  at  the  real  intention  of  the  purchaser — which 
may  not  be  the  intention  expressed. 

It  was  ingeniously  argued  by  Mr.  Armour  that  the  conduct 
of  the  plaintiff  in  directing  his  solicitor  not  to  register  the  deed 
for  a time,  and  then  after  some  months  directing  its  registration, 
proves  that  he  intended  the  deed  as  a gift.  It  is,  however,  attempt- 
ed to  explain  the  registration  by  the  fact  that  it  was  necessary  for 
the  purposes  of  a mortgage  to  the  Toronto  General  Trusts  Cor- 
poration; but  that  mortgage  was  in  March,  1921,  and  the  previous 
registration  in  December,  1920,  had  and  could  have  no  reference 
to  it. 

It  seems  to  me  that  the  fact  that  the  plaintiff  in  April  directed 
his  solicitor  not  to  register  the  deed  to  the  defendant  for  a time, 
and  then,  some  seven  or  eight  months  thereafter,  directed  him  to 
register  it,  is  cogent  evidence  of  his  having  ultimately  made  up  his 
mind  that  his  wife  should  have  the  property,  the  deed  being  regis- 
tered to  make  her  paper-title  complete.  Until  registration  he  could 
revoke  his  instructions  to  have  the  land  conveyed  to  the  defendant 
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— the  deed  had  not  been  delivered  and  she  had  been  told  nothing 

about  it,  but  once  the  deed  was  registered  that  could  not  be  done — 

it  would  he  necessary  to  have  a deed  from  her.  Jacta  est  alea 
, ,1  T T • i 1 Harrington 

when  the  deed  was  registered.  v. 

Assuming,  however,  in  his  favour,  that  this  was  not  his  actual  Harrington. 
intention,  the  question  arises  : Can  he  be  allowed  to  set  up  what  Ridden,  J. 
he  claims  was  his  real  intention?  I think  not.  In  Gascoigne  v. 

Gascoigne,  [1918]  1 K.B.  223,  a husband  took  a lease  of  land  in 
his  wife’s  name  because  he  was  in  debt  and  was  desirous  of  pro- 
tecting the  property  from  his  creditors.  It  was  held  that  he  could 
not  be  allowed  to  set  up  this  design  as  rebutting  the  presumption 
that  the  conveyance  was  intended  as  a gift  to  her,  and  this,  too, 
when  she  was  cognizant  of  and  a party  to  the  design.  It  was  held 
there  that,  the  scheme  being  to  put  the  property  in  his  wife’s 
name,  while  retaining  the  beneficial  interest  for  the  purpose  of  mis- 
leading, defeating,  or  delaying  present  or  future  creditors,  be  could 
not  be  permitted  to  rebut  the  legal  presumption  by  setting  up  this 
design  or  obtain  relief  in  Equity  on  that  basis,  even  had  the  defen- 
dant been  a party  to  the  scheme.  As  Lord  Eldon  said  in  MucMe- 
ston  V.  Brown  (1801),  6 Ves.  52,  69,  the  plaintiff  coming  to  Equity 
to  be  reheved  against  his  own  act,  and  the  defence  being  dishonest, 
between  the  two  species  of  dishonesty  the  Court  would  not  act; 
but  would  say,  ^^Let  the  estate  lie  where  it  falls.” 

In  Gascoigne  v.  Gascoigne,  at  p.  227,  it  is  said,  ^^The  same 
view  was  expressed  or  indicated  in  Davies  y.  Otty  (1835),  35  Beav. 

208,  although  the  fraud  was  negatived  in  fact.” 

That  actual  fraudulent  intent  is  not  a necessary  incident 
a,ppears  also  in  our  own  case  of  BucMand  v.  Rose  (1859),  7 Gr. 

440.  On  the  plaintiff’s  own  shewing  he  was  endeavouring  to  pro- 
tect this  property  from  claims  which  he  seemed  to  anticipate,  and 
that  is  contrary  to  the  policy  of  our  law.  On  the  general  principle 
the  cases  in  the  Supreme  Court  of  Canada  exhaust  the  law:  Scheuer- 
man  v.  Scheuerman,  52  Can.  S.C.R.  625;  Elford  v.  Elford,  64  Can. 

S.C.R.  125. 

I would  allow  the  defendant’s  appeal  and  dismiss  the  plain- 
tiff’s appeal  and  action  with  all  costs  here  and  below. 

Judgment  accordingly , 
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[RIDDELL,  J.] 

Mohdok  V.  Luchini. 

Negligence — Injury  to  Person  in  Highway  hy  Motor  Vehicle — Negli- 
gence of  Defendant — Contributory  Negligence  of  Plaintiff  — Ulti- 
mate Negligence  of  Defendant — Acts  Found  by  Jury  to  Constitute, 
being  before  or  at  the  same  Time  as  the  Contributory  Negligence — 
Contributory  Negligence  Act,  1924,  14  Geo.  V^  oh.  S2,  secs.  3,  4 — 
Interpretation  and  Application  of. 

The  Contributory  Negligence  Act,  1924,  applies  only  when  the  finding 
of  contributory  negligence  is  of  importance,  and  does  not  apply  to 
cases  in  which  the  real  cause  of  the  accident  was  the  ultimate  negli- 
gence of  the  defendant — the  statute  was  intended  to  be  in  ease  of  a 
plaintiff  found  guilty  of  contributory  negligence,  and  not  of  the 
defendant. 

In  an  action  to  recover  damagesi  for  injury  sustained  by  the  plaintiff 
by  being  struck  by  the  defendant’s  motor  car  while  she  was  walking 
upon  a public  highway,  the  jury  found  negligence  of  the  defendant 
and  contributory  negligence  of  the  plaintiff;  they  also  attempted  to 
find  ultimate  negligence  of  the  defendant;  but  all  the  acts  of  ulti- 
mate negligence  were  either  prior  to  or  at  least  contemporary  with 
the  contributory  negligence  of  the  plaintiff:  — 

Held,  that  they  were  not  acts  of  ultimate  negligence  within  the  mean- 
ing of  the  law;  the  statute  therefore  applied;  and  the  damages 
assessed  by  the  jury  ($500)  should  be  divided  “ fifty-fifty”  in  accord- 
ance with  the  jury’si  finding,  and  judgment  entered  for  the  plaintiff 
for  $250  with  costs  on  the  County  Court  scale,  without  a set-off. 

Action  to  recover  damages  for  injury  sustained  by  the  plaintiff 
by  reason  of  being  struck,  while  upon  a public  highway,  by  the 
motor  car  of  the  defendant,  negligently  driven  by  him,  as  the  plain- 
tiff alleged. 

The  action  was  tried  before  Riddell,  J.,  and  a jury,  at  a To- 
ronto sittings. 

F.  Regan,  for  the  plaintiff. 

T.  H.  Lennox,  K.C.,  for  the  defendant. 

February  7.  Riddell^  J. : — The  facts  of  this  case,  by  the  jury’s 
finding  taken  in  connection  with  the  undisputed  evidence,  are  as 
follows : — 

The  plaintiff  alighted  from  a street  car  which  had  proceeded 
north  on  Bathurst  street.  She  intended  to  reach  her  place  of  busi- 
ness farther  west,  and  for  that  purpose  passed  to  the  south  of  the 
standing  street  car  from  which  she  had  alighted,  walked  a short 
distance  west,  and,  when  about  a foot  or  two  from  the  west  rail  of 
the  south-bound  track,  was  struck  by  the  motor  car  of  the  defend- 
ant. 

The  story  of  the  plaintiff  was  that  the  defendant  had  come  down 
on  her  at  great  speed  and  without  warning,  whereas  the  defendant 
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contended  that  she  had  rnn  into  the  left  side  of  his  car,  which  was 
proceeding  south  on  the  west  side  of  the  street. 

The  jur}^  gave  the  following  answers  to  the  questions  submitted 
to  them : — 

1.  Has  the  defendant  satisfied  you  that  the  casualty  was  not 
caused  by  his  negligence?  A.  No. 

2.  Could  the  plaintiff,  by  the  exercise  of  ordinary  care,  have 
avoided  the  casualty  ? A.  Yes. 

3.  What  should  she  have  done  or  left  undone  ? Answer  fully. 
A.  She  should  have  kept  a better  look-out  and  should  have  been 
looking  in  the  direction  in  which  traffic  was  coming. 

‘‘4:.  Notwithstanding  the  negligence  of  the  plaintiff,  could  the 
defendant,  by  the  exercise  of  ordinary  care,  have  avoided  the  cas- 
ualty? A.  Yes. 

‘^5.  If  so,  what  should  he  have  done  or  left  undone  ? Answer 
fully.  A.  He  should  have  stopped  his  car  when  the  motorman 
sounded  his  gong  and  stopped  his  car,  or  proceeded  with  greater 
caution. 

^‘6.  Damages?  A.  $500. 

7.  How  should  the  damages  he  divided  ? A.  Fifty-fifty.'’^ 

It  will  be  seen  that  the  jury  have  attempted  to  find  ultimate 
negligence ; and,  if  that  were  established,  I think,  for  reasons  which 
I have  already  given  in  other  cases  (see  Walker  v.  Forles  (1925), 
ante  532,  and  Farher  v.  Toronto  Transportation  Commission 
(1925),  ante  537),  the  Contributory  Negligence  Act,  1924,  would 
not  apply.  I think,  as  I have  already  stated  in  other  words,  that  the 
statute  was  intended  to  apply  only  when  the  finding  of  contributory 
negligence  was  of  importance,  and  not  to  apply  to  cases  in  which  the 
real  cause  of  the  accident  was  the  ultimate  negligence  of  the 
defendant:  or,  to  put  it  in  still  other  words,  I think  the  statute 
was  intended  in  ease  of  the  plaintiff  who  was  found  guilty  of  con- 
tributory negligence,  and.  not  of  the  defendant. 

In  the  present  case  all  the  acts  of  alleged  ultimate  negligence 
were  prior  to  or  at  least  contemporary  with  the  contributory  negli- 
gence of  the  plaintiff  ; and,  therefore,  for  the  reasons  which  I have 
given  in  other  cases  tried  at  this  sittings,  they  are  not  properly  acts 
of  ultimate  negligence  within  the  meaning  of  the  law.  I,  therefore, 
am  of  the  opinion  that  the  statute  applies  and  that  full  effect  must 
be  given  to  the  division  of  damages  made  by  the  jury. 

For  these  reasons,  judgment  will  be  entered  for  the  plaintiff 
for  the  sum  of  $250,  and  I think  full  justice  will  be  done  by  direct- 
ing costs  to  be  upon  the  County  Court  scale,  without  a set-off. 


Riddell,  J. 

1926. 

Mondor 

V. 

Luchini. 
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McFee  V.  Joss. 

Indemnity — Judgment  Recovered  against  Plaintiff  hy  Person  Injured 
hy  Motor  Vehicle  Owned  hy  Plaintiff — Recovery  hy  Virtue  only  0/ 
Motor  Vehicles  Act — Action  to  Recover  Indemnity  from  Persons 
Responsible  for  Injury  as  Hirer  and  'Driver  of  Plaintiff’s  Vehicle — 
Implied  Contract — Negligence — Plaintiff  not  Joint  Wrongdoer  with 
Defendants — Motor  Vehicles  Act,  secs.  18a  (9  Geo.  V.  ch.  57,  sec.  Jj) 
and  19 — Unlicensed  Denver  — Evidence  — Permit  or  Certificate  • — 
Extent  of  Indemnity — Damages — Costs. 

The  defendant  R.J.,  for  the  purpose  of  the  business  of  his  father,  the 
defendant  A.J.,  hired  the  plaintiff’s  rhotor  car,  and,  while  driving 
it  upon  a highway,  for  the  purposes  of  the  father’s  business,  ran 
into  a motor  vehicle  owned  and  driven  by  W.,  who  brought  an 
action  against  the  plaintiff,  as  owner  of  the  offending  car,  to  recover 
damages  for  injury  caused  to  him  (W.)  by  the  collision,  and  suc- 
ceeded at  the  trial  and  upon  appeal.  In  the  present  action  the  plaintiff 
claimed  from  the  defendants  indemnity  in  respect  of  the  judgment 
recovered  by  W.  and  his  (the  plaintiff’s)  own  costs  incurred  in 
defending  the  former  action:  — 

Held,  that  the  plaintiff  was  entitled  to  indemnity  in  respect  of  what 
he  had  to  pay  and  lost  by  reas-on  of  the  neglect  of  the  defendant 
R.J.  to  drive  the  plaintiff’s  car  in  manner  required  by  law. 

An  implied  contract  of  indemnity  arises  in  favour  of  a person  who, 
without  fault  on  his  part,  is  exposed  to  liability  and  compelled  to 
pay  damages  on  account  of  the  negligence  or  tortious  act  of  another, 
provided  the  parties  were  not  joint  tort-feasors  in  such  a sense  as  to 
prevent  recovery. 

This  right  of  indemnity  exists  independently  of  the  statute,  and 
whether  or  not  contractual  relations  exist  between  the  parties,  and 
whether  or  not  the  negligent  person  owed  the  other  a special  or 
particular  duty  not  to  be  negligent. 

Eastern  Shipping  Co.  Ltd.  v.  Quah  Beng  Kee,  [1924]  A.C.  177,  and 
other  cases,  referred  to. 

The  plaintiff  was  not  a joint  wrongdoer.  It  is  not  wrong  for  the  owner 
of  a motor  car  to  allow  another  to  drive  it  upon  the  highway.  The 
liability  imposed  by  sec.  19  of  the  Motor  Vehicles  Act  is  imposed  in 
order  to  make  the  owner  careful  as  to  what  person  he  permits  to 
drive  his  car. 

W.’s  right  of  action  against  the  plaintiff  was  one  given  him  by  the 
Motor  Vehicles  Act;  and  the  letting  of  the  car,  with  the  knowledge 
that  R.J.  was  to  drive  it,  was  not  a letting  contrary  to  the  provisions 
of  sec.  18a  of  the  Act  (as  enacted  by  9 Geo.  V.  ch.  57,  sec.  4) ; for, 
although  R.J.  was  not  a licensed  driver,  the  evidence  fell  short  of 
proving  that  he  was  not  at  the  time  of  the  hiring  a person  holding 
either  a certificate  or  a permit. 

The  plaintiff  was  held  entitled  to  recover  the  amount  paid  to  W.  as 
damages  the  taxed  costs  paid  to  W.,  and  the  plaintiff’s  own  costs 
down  to  the  trial  (see  as  to  the  latter  Proops  v.  W.  H.  Chaplin  and 
Co.  Ltd.  (1920),  37  Times  L.R.  112). 

An  action  for  indemnity. 

The  action  was  tried  by  Lennox,  J.,  without  a jury,  at  Sarnia. 
A.  Weir,  K.C.,  for  the  plaintiff. 

The  Hon.  F.  F.  Pardee,  K.C.,  for  the  defendants. 
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September  23,  1924.  Lennox,  J.  : — The  plaintiff  carries  on  an 
automobile  livery  business  in  the  city  of  Sarnia.  The  defendant 
Alexander  Joss  is  a contracting  plumber,  and  his  son  and  co- 
defendant,  Eobert  E.  Joss,  assisted  in  the  business  and  was  his 
father^s  general  servant  and  agent  therein.  In  connection  with  and 
in  the  prosecution  of  this  business,  this  young  man  hired  and  drove 
one  of  the  plaintiff^s  cars  on  the  20th  June,  1923,  and,  while  doing 
so,  negligently  collided  with  an  automobile  then  being  driven  by  a 
Mrs.  Watson.  By  reason  of  the  impact,  Mrs.  Watson  and  the  car 
she  was  driving  were  both  seriously  injured  or  damaged.  The  Wat- 
sons, husband  and  wife,  brought  an  action  under  the  statute  against 
the  plaintiff  as  the  owner  of  the  motor  car  driven  by  Eobert  E. 
Joss,  and  on  the  8th  December,  1923,  recovered  judgment  against 
the  plaintiff  in  the  sum  of  $772.58,  with  costs  of  the  action,  taxed 
at  $349.60,  and  subsequently  the  costs  of  an  ineffective  appeal, 
amounting  to  $141,  making  in  all  a total  of  $1,263.18.  The  plain- 
tiff’s action  is  for  reimbursement  of  the  amount  he  has  been  com- 
pelled to  pay  to  the  Watsons,  together  with  the  costs  he  incurred 
in  defending  the  action  and  prosecuting  the  appeal;  and  also  for 
the  cost  of  repairing  his  own  car,  occasioned  by  the  collision, 
amounting  to  the  sum  of  $109.55,  and  for  loss  of  the  use  of  this 
car,  etc.  I have  not  to  consider  whether  the  plaintiff,  if  his  action 
is  generally  well-founded,  is  entitled  to  recover  the  several  amounts 
claimed  for  costs ; I think  it  pretty  clear  that  in  any  event  he  would 
not  be  entitled  to  costs  of  an  appeal.  He  had  the  evidence  at  the 
trial  of  that  action*  before  he  appealed. 

At  the  trial  of  the  present  action,  the  defendants  asked  leave 
to  amend  by  setting  up  sec.  54  of  the  Highway  Traffic  Act,  1923^  13 
& 14  Greo.  V.  ch.  48,  which  provides  that  no  action  shall  be  brought 
against  a person  for  the  recovery  of  damages  occasioned  by  a motor 
vehicle  after  the  expiration  of  six  months  from  the  time  when  the 
damages  were  sustained.”  Notice  of  the  application  was  served  only 
shortly  before  the  sittings  of  the  Court.  Mr.  Weir  strenuously 
opposes  the  amendment  and  in  a written  argument  refers  to  almost 
innumerable  authorities  against  it,  and  finally,  on  the  7th  July, 
referred  me  to  a judgment  of  Mr.  Justice  Logie  in  Stephenson  v. 
Parkdale  Motors  Ltd.  (1924)^  55  O.L.E.  680,  affirmed  (1924),  56 

O. L.E.  180,  holding  that  the  Act  is  not  retroactive.  Notwithstand- 
ing all  that  Mr.  Weir  has  so  well  said,  I would,  I think,  be  inclined 
to  allow  the  amendment  if  I thought  the  section  pertinent  to  the 
decision  of  this  action : Patterson  v.  Oentral  Canada  Savings  and 
Loan  Co.  (1897),  17  P.E.  470;  Williams  v.  Leonard  (1895),  16 

P. E.  544;  Dohie  v.  Lemon  (1887),  12  P.E.  64.  T do  not,  however, 
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think  it  in  any  way  abridges  the  time  for  enforcing  an  ordinary 
common  law  right. 

And^  with  great  respect,  neither  this  nor  the  question  of  a 
chauffeur’s  license — both  so  elaborately  argued — is,  to  my  mind, 
the  determining  point  in  this  action.  The  right  of  the  Watsons 
against  the  plaintiff  was  a purely  statutory  right,  and  was  by 
reason  only  of  the  ownership  of  the  motor  vehicle  which  occasioned 
the  injuries  and  the  express  provisions  of  the  statutes  with  refer- 
ence thereto.  - There  is  no  independent  inherent  vice  in  a motor 
vehicle  (in  that  way  differing  from  a vicious  horse  or  the  like) ; 
it  is  not  organically  or  per  se  a dangerous  thing;  its  operation 
upon  a highway,  by  any  person  who  may  lawfully  drive  a motor 
car,  is  lawful;  it  has  of  course  no  volition  or  propensity  or  inde- 
pendent action;  and  but  for  the  statute  the  plaintiffs  in  the  Wat- 
son action  could  not  have  recovered  damages  against  the  defendant 
in  that  action;  that  is,  from  the  plaintiff  now  claiming  to  be  re-- 
couped. 

Combining  their  common  law  and  statutory  rights,  the  Wat- 
sons were  in  a position  to  sue  aU  or  any  one  of  the  parties  to  this 
action,  but  they  had  the  right,  too,  to  proceed  against  the  now 
plaintiff  alone,  as  owner,  as  they  did.  There  was  no  common  law 
liability  of  the  present  plaintiff  to  the  Watsons,  and  there  is  no 
provision  in  the  statute  for  indemnity  or  recovery  over.  At  the 
date  of  the  original  action  there  was  a common  law  liability  of 
both  the  present  defendants  to  the  Watsons  for  the  damage  occa- 
sioned by  the  negligence  of  the  defendant  Eobert  E.  Joss,  and 
a statutory  liability — and  a statutory  liability  alone — of  the  present 
plaintiff  to  the  Watsons  by  reason  of  the  o’wnership  of  the  motor 
vehicle  occasioning  the  damages;  but  the  statute  goes  no  further, 
and  where  the  statute  stops,  the  Court,  I think,  must  halt  until 
the  Legislature  sees  fit  to  provide  for  a remedy  over  against  the 
wrongdoer,  if  it  does.  And  the  statutory  provision  as  to  a chauf- 
feur’s license  does  not,  I think,  affect  this  matter  at  all.  The 
defendant  Eobert  E.  Joss  was  not  and  did  not  become  the  plain- 
tiff’s servant.  He  was  not  a chauffeur  nor  a person  engaged  by  or 
connected  with  an  auto-livery  business.  He  was  a person  who 
could  lawfully  drive  a car  without  a license — his  own,  or  his 
father’s  or  friend’s  or  his  neighbour’s  car,  if  they  allowed  him  to 
do  so — and  they  could  lawfully  allow  him  to  do  so.  It  is  true  that 
the  plaintiff  here  undoubtedly  expected  to  be  paid  something  for 
the  use  of  his  car,  and  I think  could  recover  a reasonable  bill, 
that  is,  that  a man  in  a livery  business  can  probably  let  his 
car  with  or  without  a driver;  but,  whether  this  is  so  or  not. 
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the  question  of  recovery  oi  rental  does  not  arise  here.  I do 
not  think  it  was  unlawful  for  the  plaintiff  to  allow  the  defend- 
ants the  use  of  tlie  car;  nevertheless,  I am  of  opinion  that^  for 
reasons  previously  stated,  the  claim  for  reimbursement  fails. 

As  to  the  other,  comparatively  insignificant,  branch  of  the 
claim,  there  can  be  no  doubt.  Without  any  express  undertaking- — 
and  having  regard  to  the  preservation  of  bailment  alone — the 
defendants  impliedly  undertook,  as  a matter  of  contract,  to  exer- 
cise care,  and  to  return  the  motor  car  in  the  condition  in  which 
they  obtained  it,  reasonable  wear  and  tear  excepted.  For  the 
natural  consequences,  to  the  plaintiff,  of  their  default  in  this  re- 
spect, they  are  responsible  to  him,  and  he  has  his  common  law 
right  of  action.  It  cost  $108.55  to  put  the  car  in  repair.  There 
appears  to  have  been  4 or  5 days^  loss  of  user.  There  was  no 
specific  evidence  as  to  its  earning  power,  nor  of  depreciation  in 
value  by  reason  of  the  general  shake-up;  a little  more  tangible 
perhaps  than  mental  shock.^^  Sitting  as  a jury,  I think  $100 
is  not  an  extravagant  assessment  in  respect  of  these  two  items, 
making  a total  of  $208.55.  I do  not  think  the  plaintiff  could  re- 
cover this  sum  in  the  Division  Court:  see  the  Division  Courts  Act, 
R.  S.  0.  1914,  ch.  63,  sec.  62.  It  is  true  that  the  plaintiff  fails 
as  to  the  main  part  of  his  claim,  but  on  the  other  hand  the  de- 
fendants could  have  paid  a reasonable  sum  into  court;  and  actual 
negligence  lies  at  the  door  of  the  defendants  and  is  the  root  of  the 
whole  trouble. 

There  will  be  judgment  for  the  plaintiff  for  $208.50  with 
County  Court  costs  and  without  set-off. 

The  plaintiff  appealed  from  the  judgment  of  Lennox^  J. 

November  25  and  26,  1924.  The  appeal  was  heard  by  Mulock, 
C.J.O.,  Magee,  Hodgins,  Fergusox,  and  Smith,  JJ.A. 

Wei/r,  K.C.,  for  the  appellant,  argued  that  he  should  be 
allowed,  in  addition  to  what  was  awarded  him  at  the  trial,  the 
damages,  the  costs  paid  to  Watson  at  the  trial,  and  his  own  costs 
at  the  trial.  He  contended  that  the  plaintiff  was  entitled  to  be 
indemnified  in  respect  of  what  he  had  to  pay  by  reason  of  Robert 
E.  Josses  neglect  or  failure  to  drive  the  plaintiff’s  car  in  the  man- 
ner required  by  law.  The  plaintiff  was  not  a joint  tort-feasor 
in  such  a sense  as  to  prevent  recovery,  because  the  act  done  was 
not  obviously  unlawful  in  itself:  Underhill’s  Law  of  Torts,  10th 
ed.,  p.  46;  31  Corpus  Juris,  pp.  446,  447;  Cointat  v.  Myharn  & 
Son,  [1913]  2 K.B.  220;  Burrotvs  v.  Bliodes  and  Jameson,  [1899] 

1 Q.B.  816;  Campbell  v.  Campbell  (1840),  7 Cl.  & F.  166:  Agius 

38 — 56  o.L.R.  ‘ 
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V.  Great  Western  Colliery  Co.,  [1899]  1 Q.B.  413.  The  plaintiff 
was  not  a party  to  the  negligent  driving  of  . Robert  E.  Joss,  nor 
had  it  been  proven  that  the  contract  of  hiring  was  one  prohibited 
by  sec.  18a  of  the  Act.  Therefore^  the  plaintiff  was  not  guilty  of 
any  wrongdoing.  On  the  question  of  costs,  counsel  referred  to 
Proops  V.  W.  H.  Chaplin  and  Co.  Ltd.  (1920),  37  Times  L.R.  112. 

A.  G.  Slaght,  K.C.,  for  the  defendants,  respondents,  contended 
that  the  right  of  the  Watsons  against  the  plan  tiff  was  a purely 
statutory  right  under  the  Motor  Vehicles  Act;  and,  as  there  was 
no  statutory  provision  for  a remedy  over  against  the  wrongdoer, 
the  plaintiff  was  not  entitled  to  indemnity  as  asked.  The  con- 
tract of  hiring  was  tainted  with  illegality.  He  referred  toMcDonald 
V.  Mulqueen  (1922),  53  O.L.R.  191;  Major  v.  Canadian  Pacific 
Railway  Co.  (1921),  51  O.L.R.  370;  Bex  v.  Collier  (1919),  46 
O.L.R.  351 ; Eastern  Shipping  Co.  Ltd.  v.  Quah  Beng  Kee,  [1924] 
A.C.  177.  He  also  argued  that  the  plaintiff  and  defendants  were 
joint  tort-feasors,  and  therefore  the  plaintiff  could  not  claim  in- 
demnity. 

Weir,  in  reply,  referred  to  Godfrey  v.  Coaper  (1920),  46  O.L.R. 
565. 

February  9,  1925.  The  judgment  of  the  Court  was  read  by 
Ferguson,  J.A.  : — Appeal  by  the  plaintiff  from  a judgment  of 
Lennox,  J.,  at  the  trial,  whereby  he  directed  that  the  plaintiff  re- 
cover (with  costs  on  the  County  Court  scale)  $208.50  as  damages 
suffered  by  reason  of  the  defendants’  failure  properly  to  care  for 
an  automobile  entrusted  to  them,  but  dismissed  the  plaintiff’s 
claim  to  be  indemnified  against  a judgment  recovered  against  him 
by  one  Watson  by  reason  of  the  negligent  driving  on  a highway 
by  the  defendant  Robert  E.  Joss  of  the  plaintiff’s  automobile 
rented  to  the  defendant  Alexander  Joss  and  driven  by  the  defend- 
ant Robert  E.  Joss. 

On  this  appeal  the  plaintiff  seeks  to  have  the  amount  awarded 
him  increased  by  the  sums  disallowed  at  the  trial. 

The  plaintiff  is  the  owner  of  a garage  in  Sarnia,  the  defendant 
Alexander  Joss  carries  on  business  in  Sarnia  as  a plumber  and 
contractor,  and  the  defendant  Robert  E.  Jpss  is  the  son  of  Alex- 
ander Joss  and  is  employed  by  his  father  in  his  plumbing  business. 

On  the  20th  June,  1923,  the  defendant  Robert  E.  Joss  tele- 
phoned to  the  plaintiff’s  garage  and  spoke  to  the  plaintiff’s  son 
Kenneth,  telling  him  he  wanted  to  hire  a motor  car  for  the  pur- 
pose of  his  father’s  business.  Kenneth  McFee  answered  that  he 
had  no  driver,  but  that  Robert  E.  Joss  could  have  the  car  and 
drive  it  himself.  In  about  ten  minutes  after  the  telephone  message, 
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Eob^rt  E.  Joss,  with  another  gentleman^  appeared  at  the  plain- 
tiff ^s  garage,  and  Eobert  E.  Joss  said  to  Kenneth  McFee,  I am 
after  that  car,^^  to  which  Kenneth  McFee  answered,  There  is  a 
Dodge  there,  yon  can  take  that,^^  and  npon  that  statement  Eobert 
E.  Joss  took  the  Dodge  car  out  upon  his  father’s  business,  and 
while  out  on  the  highway  with  the  car  had  a collision  with  the  car 
of  one  Watson,  and  as  a result  of  such  collision  the  plaintiff’s  car 
was  damaged,  Watson’s  car  was  damaged,  and  Watson  and  his 
wife  were  injured. 

It  was  not  disputed  that  Eobert  E.  Joss  was,  to  the  knowledge 
of  the  plaintiff  and  his  son,  accustomed  to  drive  a car;  there  is 
evidence  that  he  at  one  time  owned  a car  and  that  his  father  had 
at  one  time  owned  a car  and  that  the  father’s  car  had  been  stored 
for  a time  in  McFee’s  garage  and  that  Eobert  drove  the  cars. 

After  the  accident  Watson  demanded  that  McFee  pay  him  the 
damages  he  and  his  wife  had  suffered.  He  claimed  that  the  acci- 
dent was  occasioned  by  the  negligence  of  Eobert  E.  Joss,  and  that 
by  sec.  19  of  the  Motor  Vehicles  Act,  E.S.O.  1914,  ch.  207,  the 
plaintiff,  as  owner  of  the  car,  was  liable  because  Eobert  E.  Joss  had 
the  car  on  the  highway  with  the  plaintiff’s  consent. 

McFee  consulted  with  Eobert  E.  Joss  in  reference  to  the  cir- 
cumstances surrounding  the  accident,  and  Eobert  E.  Joss  con- 
tended that  the  accident  occurred  through  the  negligence  of  the 
Watsons  rather  than  through  his  negligence.  As  a result  of  this, 
McFee  refused  to  settle  Watson’s  claim,  whereupon  Watson  brought 
an  action  against  McFee,  and  McFee  defended  it;  Eobert  E.  Joss 
being  the . chief  witness  for  the  defence.  At  the  trial,  judgment 
was  given  in  favour  of  the  Watsons  for  damages  and  costs.  From 
this  judgment  McFee  appealed  to  a Divisional  Court,  but  the  trial 
judgment  was  affirmed,  so  that  the  plaintiff  McFee  was  obliged  to 
pay  to  Watson  $772.58  as  damages;  $349.60  as  taxed  costs  of  the 
trial;  and  $141  taxed  costs  of  appeal. 

On  this  appeal  the  appellant  does  not  ask  to  be  repaid  the  costs 
of  the  unsuccessful  appeal,  but  he  does  ask  to  have  added  to  the 
amount  awarded  by  Lennox,  J.,  the  damages,  the  costs  paid  to 
Watson  at  the  trial,  and  his  own  costs  at  the  trial,  amounting  to 
$204.30. 

At  the  trial  of  this  action,  the  defendants  contended:  (1)  that 
Eobert  E.  Joss  hired  the  car  for  his  own  use  and  not  for  his 
father’s  use;  (2)  that,  if  he  hired  it  for  his  father,  the  accident 
occurred  when  the  car  was  being  driven  by  Eobert  E.  Joss  for  his 
own  purposes  and  not  on  the  business  of  his  father:  (3)  that  the 
plaintiff  and  defendants  were  joint  tort-feasors,  and  that  the  Court 
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could  not  as  between  joint  wrongdoers  order  indemnity;  (4)  that 
the  contract  of  hiring  was  illegal  because,  to  the  knowledge  of  the 
plaintiff,  the  car  was  to  be  driven  by  Robert  E.  Joss;  (5)  that 
Joss  was  not  a person  licensed  or  a person  who  had  a permit  to 
drive  a car  or  a person  who  had  a certificate  of  fitness,  as  required 
by  sec.  18«  of  the  Motor  Vehicles  Act. 

The  learned  trial  Judge  held — and  his  findings  in  these  re- 
spects were  not  questioned — that  in  hiring  the  car  Robert  E.  Joss 
was  acting  for  his  father,  the  defendant  Alexander  Joss;  and  that 
the  Watson  accident  occurred  through  the  negligence  of  Robert  E. 
Joss  when  he  was  driving  the  car  upon  the  highway,  on  his  fathers 
business.  Yet,  the  learned  trial  Judge  was  of  opinion  that  the 
plaintiff  had  no  right  of  indemnity  against  these  defendants  for 
the  loss  he  had  suffered  by  reason  of  the  negligent  driving  of 
Robert  E.  Joss  because  (quoting  the  reasons  of  Lennox,  J.,  supra, 
from  “ The  right  of  the  Watsons  against  the  plaintiff  was  a purely 
statutory  right  ” to  and  where  the  statute  stops^  the  Court,  I 
think,  must  halt  until  the  Legislature  sees  fit  to  provide  for  a 
remedy  over  against  the  wrongdoer,  if  it  does.^’) 

With  deference,  I am  of  opinion  that  the  plaintiff  is  entitled 
to  be  indemnified  in  respect  of  what  he  had  to  pay  and  lost  by  rea- 
son of  the  defendanPs  neglect  to  drive  the  plaintiff^s  car  in  manner 
required  by  law;  for,  as  I read  the  cases,  an  implied  contract  of 
indemnity  arises  in  favour  of  a person  who,  without  fault  on  his 
part,  is  exposed  to  liability  and  compelled  to  pay  damages  on 
account  of  the  negligence  or  tortious  act  of  another,  provided  the 
parties  were  not  joint  tort-feasors  in  such  a sense  as  to  prevent 
recovery ; that  is,  where  the  act  done  is  not  clearly  illegal  in  itself. 
This  right  of  indemnity  is  based  upon  the  principle  that  every  one 
is  responsible  for  his  own  negligence,  and  if  another  is,  by  a judg- 
ment of  a court,  compelled  to  pay  damages  which  ought  to  have 
been  paid  by  the  wrongdoer,  such  damages  may  be  recovered  from 
the  wrongdoer.  I am  also  of  opinion  that  such  right  of  indemnity 
exists  independently  of  the  statute,  and  whether  or  not  con- 
tractual relations  exist  between  the  parties,  and  whether  or  not 
the  negligent  person  owed  the  other  a special  or  particular  legal 
duty  not  to  be  negligent.  See  31  Corpus  Juris,  pp.  446,  447,  and 
the  cases  there  collected,  particularly  Moxham  v.  (rranf,  ri900]  1 
Q.B.  88;  Mitchell  v.  Oitp  of  Hamilton  (1901),  2 O.L.R.  58;  also  a 
recent  judgment  of  the  Privy  Council,  Eastern  Shipping  Co.  Ltd. 
V.  Quail  Beng  Kee,  [1924]  A.C.  177,  at  p.  182,  where  Lord  Wren- 
bury,  delivering  the  opinion  of  the  Privy  Council,  says  : — 

“ A right  to  indemnity  generally  arises  from  contract  express 
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or  implied,  but  it  is  not  confined  to  cases  of  contract.  A right  to 
indemnity  exists  where  the  relation  between  the  parties  is  such 
that  either  in  law  or  in  equity  there  is  an  obligation  upon  the  one 
party  to  indemnify  the  other.  There  are,  for  instance,  cases  in 
which  the  state  of  circumstances  is  such  that  the  law  attaches  a 
legal  or  equitable  duty  to  indemnify  arising  from  an  assumed 
promise  by  a person  to  do  that  which,  under  the  circumstances, 
he  ought  to  do.  The  right  to  indemnity  need  not  arise  by  con- 
tract; it  may  (to  give  other  instances)  arise  by  statute;  it  may 
arise  upon  the  notion  of  a request  made  under  circumstances  from 
which  the  law  implies  that  the  common  intention  is  that  the  party 
requested  shall  be  indemnified  by  the  party  requesting  him;  it 
may  arise  (to  use  Lord  Eldon^s  words  in  Waring  v.  Ward  (1802), 
7 Ves.  332,  336,  a case  of  vendor  and  purchaser)  in  cases  in  which 
the  Court  will  ^ independent  of  contract  raise  upon  his  (the  pur- 
chaser's) conscience  an  obligation  to  indemnify  the  vendor  against 
the  personal  obligation  ^ of  the  vendor.  These  considerations  were 
all  dealt  with  by  the  Lords  Justices  in  Birmingham  and  District 
Land  Co.  v.  Loridon  and  North  Western  Raihuay  Co.  (1886),  34 
Ch.  D.  261.’^ 

On  the  reasoning  of  these  cases  the  plaintiff  is,  I think,  entitled 
to  be  indemnified  by  the  defendants  unless  he  was  a joint  wrong- 
doer. I am  of  opinion  that  he  was  not  a joint  wrongdoer.  It  is 
not  wrong  for  the  owner  of  a motor  car  to  allow  another  to  drive 
his  ear  upon  the  highway.  The  liability  imposed  by  sec.  19  of  the 
statute  is  imposed  to  make  a car-owner  take  care  as  to  whom  he 
permits  to  drive  his  car. 

In  the  Moxham  case  {supra),  Collins,  L.J.,  said,  at  p.  93: — • 

“ On  . . .a  payment  under  compulsion  by  one  of  a sum 

of  money  for  Avhich  another  was  liable,  and  in  relief  of  that  other, 
there  is  an  implication  of  law  that  the  payer  has  a right  to  be 
recouped  by  the  person  relieved.  The  answer  set  up,  and  the  only 
one  that  could  be  set  up,  is  that  where  the  parties  are  joint  tort- 
feasors there  can  be  no  right  to  indemnity  or  contribution.  Even 
at  common  law  as  far  back  as  1834,  the  rule  of  Merryweather  v. 
Nixan^^  (1799),  8 T.R.  186,  16  R.R.  810,  was  laid  down  by 
Lord  Denman  in  Betts  v.  Cihhins  (1834),  2 A.  & E.  57,  at  p.  74, 
41  R.R.  381,  thus:  ^ The  general  rule  is  that  between  wrongdoers 
there  is  neither  indemnity  nor  contribution : the  exception  is, 
where  the  act  is  not  clearly  illegal  in  itself.’’’ 

The  plaintiff  was  not  a party  to  the  negligent  driving  of  Robert 
E.  Joss,  and  consequently  Watson’s  right  of  action  against  ^IcFee 
was  one  given  him  by  statute  rather  than  one  arising  out  of  a 
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joint  wrongful  act  or  neglect  on  McPee’s  part,  and  it  seems  to 
follow  that,  unless  the  letting  of  the  car  with  the  knowledge  that 
Eohert  E.  Joss  was  to  drive  it  was  in  effect  a letting  of  the  car 
contrary  to  the  provisions- of  sec.  of  the  Motor  Vehicles  Act, 
as  enacted  by  (1919)  9 Greo.  V.  ch.  57,  sec.  4^  McFee  was  not  guilty 
of  any  wrongdoing. 

Section  18tt  reads:  ^^No  person  shall  hire  or  let  for  hire  a 
motor  vehicle  unless  the  person  by  whom  such  motor  vehicle  is  to 
be  driven  is  a person  licensed  to  drive  a motor  vehicle  as  required 
by  this  Act,  or  is  a person  to  whom  a permit  has  been  issued  pur- 
suant to  section  3 of  this  Act,  or  is  a person  to  whom  a certificate 
of  competency  has  been  issued  by  the  Minister  of  Public  Works  and 
Highways.^^ 

It  is  not,  I think,  necessary  to  determine  what  would  have 
been  the  result  had  it  been  established  (a)  that  Eobert  E.  Joss 
was  not  a person  licensed  to  drive  a motor  vehicle,  nor  (b)  a per- 
son to  whom  a permit  had  not  been  issued,  nor  (c)  a person  to 
whom  a certificate  of  competency  had  not  been  issued,  because 
there  is  nothing  in  the  evidence  adduced  by  the  plaintiff  to  estab- 
lish or  indicate  that  Eobert  E.  Joss  was  not  one  of  the  persons 
referred  to  in  sec.  18flt;  and  the  only  evidence  adduced  by  the  de- 
fence to  establish  that  Eobert  E.  Joss  was  not  one  of  the  per- 
sona mentioned  in  sec.  ISa  is  found  at  p.  48,  where  Eobert  E.  Joss 
was  asked  and  answered  the  questions  following: — 

Q.  Are  you  a licensed  driver  ? A.  No,  sir. 

Ever  been?  A.  No,  sir.^^ 

It  seems  to  me  that  this  evidence  falls  short  of  proving  that 
Eobert  E.  Joss  was  not  at  the  time  of  the  hiring  a person  holding 
either  a certificate  or  a permit;  and  that,  therefore,  it  is  not  pos- 
sible to  find  that  the  contract  of  hiring  was  one  prohibited,  or 
necessary  to  determine  what  would  have  been  the  result  had  it 
been  established  in  evidence  that  Eobert  E.  Joss  was  not  (1)  a 
person  licensed  to  drive  a motor  car,  (2)  was  not  a person  holding 
a permit,  and  (3)  was  not  a person  to  whom  a certificate  had  been 
issued. 

For  these  reasons,  I would  allow  the  appeal  with  costs  and 
direct  that  the  judgment  at  the  trial  be  amended  by  adding  to 
the  sum  awarded  the  following  items:  $772.58,  damages  paid  to 
Watson;  $349.60,  taxed  costs  paid  'to  Watson  down  to  trial; 
$204.30,  McFee’s  costs  of  the  trial;  the  total  additions  being 
$1,326.48. 

As  to  McFee’s  right  to  recover  his  own  costs  of  defence,  see 
Proops  V.  W.  H.  Chaplin  and  Go.  Ltd.,  37  Times  L.E.  112. 
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In  the  circumstances,  the  plaintiff  is,  I think,  entitled  to  costs 
down  to  and  including  the  trial,  on  the  Supreme  Court  scale,  in- 
stead of  costs  on  the  County  Court  scale,  and  I would  direct  that 
the  judgment  at  the  trial  be  so  amended. 

Appeal  allowed. 


[APPELLATE  DIVISION.] 

ft 

Ebx  V.  Epstein. 

Ehx  V.  Walkee. 

Ee{x  y.  Speeon. 

Criminal  Law — Conspiracy  to  Defraud — Convictions  T)y  County  Court 

Judge — Appeal — Evidence — Inferences  from  Facts — Benefit  of  DouM 

— Convictions  Quashed. 

The  defendants  were  convicted  of  the  offences  of  conspiring  with  K.  and 
S.  to  defraud  a city  corporation  of  moneys  due  to  the  corporation 
for  taxes.  K.  and  S.  were  Crown  witnesses.  They  testified  that  the 
defendants  were  purposely  kept  in  ignorance  of  the  fraud  and  mis* 
appropriation  of  moneys  practised  by  the  witnesses,  who  themselves 
received  and  appropriated  to  their  own  use  moneys  of  the  defendants 
given  to  them  to  pay  the  defendants’  taxes,  less  reductions  which  the 
witnesses  pretended  were  made  by  the  corporation  at  their  in- 
stance:  — 

Held,  that,  on  the  evidence  and  in  the  light  of  all  the  circumstances  of 
these  particular  cases,  an  inference  of  guilty  knowledge  or  belief 
could  not  properly  be  drawn  beyond  all  reasonable  doubt  and  with 
such  degree  of  certainty  as  would  warrant  the  convictions,  which 
were  accordingly  quashed. 

Rex  V.  DeBruge  (1924),  55  O.L.R.  507,  distinguished. 

Appeals  by  the  three  defendants  from  convictions  by  one  of  the 
Judges  of  the  County  Court  of  the  County  of  Wentworth  for  having 
conspired  with  Ernest  King  and  George  Saunders  to  defraud  the 
Municipal  Corporation  of  the  City  of  Hamilton  of  money  due  to  the 
corporation  for  taxes. 

January  29.  The  appeals  were  heard  by  Mulock,  C.J.O., 
Magee,  Hodgins,  Eeeguson,  and  Smith,  JJ.A. 

Christopher  C.  Robinson,  K.C.,  and  0.  V.  Langs,  for  the  ap- 
pellant Epstein,  contended  that  there  was  no  evidence  of  any 
attempt  or  conspiracy  to  defraud  on  his  part,  but  that  all  the 
evidence,  both  for  the  Crown  and  the  defence,  shewed  that  he  had 
acted  in  perfect  good  faith,  and  had  been  a victim  of,  not  a party 
to,  the  conspiracy  of  Saunders  and  King. 

Edward  Bayly,  K.C.,  for  the  Crown,  submitted  that  there  was 
sufhcieut  evidence  to  justify  the  conviction. 
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S.  F.  Washington,  K.C.,  and  C.  W.  B.  Bowlhy,  for  the  appel- 
lants Walker  and  Speron,  argued  that  there  was  no  proof  that 
either  of  them  was  guilty  of  conspiracy^  and  that  the  presumption 
in  favour  of  innocence  had  not  been  rebutted. 

Bayly,  K.C.,  for  the  Crown,  citing  the  case  of  Rex  v.  DeBruge 
(1924:),  55  O.L.R.  507,  contended  that  the  Court  should  not  weigh 
the  probabilities,  and  that  the  conviction  should  be  upheld. 


February  9.  The  judgment  of  the  Court  was  (by  direction  of 
the  Chief  Justice)  read  by  iSmith^  J.A.  : — Each  of  the  three  ac- 
cused was  convicted  by  the  County  Court  Judge  for  having  con- 
spired with  Ernest  King  and  George  Saunders  to  defraud  the 
City  of  Hamilton  of  money  due  the  city  as  taxes. 

The  main  facts  are  the  same  in  all  three  cases.  Ernest  King 
was  employed  in  the  city  tax  department,  and  George  Saunders 
was  employed  in  the  Dominion  income  tax  office,  and  these  two 
came  to  an  agreement  in  pursuance  of  which  Saunders  went  to  a 
number  of  persons,  including  the  three  accused,  who,  he  says,  were 
clients  of  his  and  had  confidence  in  him,  and  represented  to  them 
that  he  could  get  a reduction  in  their  city  taxes.  He  then  got  their 
tax-bills,  pretended  to  have  arranged  a reduction,  got  from  them 
the  reduced  amounts,  and  took  these  amounts  to  King  at  the  city- 
hall,  where  he  and  King  divided  the  money  between  them^  King 
marking  these  taxes  on  the  roll  as  paid,  but  making  no  entry  in 
the  cash-book  and  paying  no  money  into  the  city  treasury.  King 
and  Saunders  were  Crown  witnesses.  King  did  not  know  the 
accused  and  had  no  communication  of  any  kind  with  any  of  them. 
Saunders  says  that  he  got  the  money  from  these  persons  to  pay 
their  taxes;  that  in  every  case  with  one  exception  (the  exception 
not  being  one  of  the  accused)  they  had  not  the  faintest  idea  of 
what  was  going  on ; that  he  did  not  conspire  with  them ; that  they 
were  in  absolute  ignorance  of  anything  wrong ; and  that  knowledge 
on  their  part  would  have  spoiled  his  game.  He  was  a former  em- 
ployee of  Epstein,  whom  he  had  known  for  some  13  years,  and  at 
the  time  was  a purchaser  of  goods  from  him  on  the  instalment 
plan,  which  made  him  a frequent  caller.  He  had  for  some  years 
been  employed  by  both  Walker  and  Speron  to  make  up  their 
Dominion  income  tax  statements.  It  seems  evident  that  Saund- 
ers’s plan  was  to  abuse  the  confidenoe  of  these  accused  and  others 
and  get  them  to  entrust  him  with  their  tax-bills  and  money,  on 
the  pretence  that  he  could  get  a reduction.  He  was  not  seeking 
persons  likely  to  join  in  a fraudulent  scheme,  but  dupes — persons 
who  would  trust  him  without  suspicion  to  get  the  promised  reduc- 
tion. For  success  he  relied  on  the  natural  desire  of  the  persons 


LVI.] 


ONTAEIO  LAW  REPORTS. 


589 


to  get  a reduction,  the  fact  of  his  being  a tax  expert,  the  confi- 
dence he  knew  they  had  in  him,  and  the  representation  that  he 
had  a friend  or  influence  at  the  city-hall.  To  hold  the  accused 
guilty  it  is  necessary  to  draw  the  inference  from  this  evidence  that 
the  accused  had  knowledge  or  belief  that  some  fraudulent  means 
was  to  be  employed  to  get  the  reduction ; and  to  draw  that  infer- 
ence it  is  necessary  to  reject  the  evidence  of  the  Crown  witness 
Saunders  to  the  effect  that  he  kept  the  accused  in  absolute  ignor- 
ance of  wrongdoing,  because  such  ignorance  was  necessary  for  the 
success  of  his  scheme. 

The  case  against  Epstein  is  the  strongest  of  the  three.  He  is 
a business  man,  owning  a large  amount  of  property,  the  aggre- 
gate of  whose  taxes  was  over  $3,000.  The  tampering  was  with 
reference  to  only  one  bill^  a bill  of  $448.32,  made  out  to  one 
Moodie,  against  a property  bought  by  him  from  Moodie  in  the 
preceding  December.  Epstein  complained  to  Saunders  about 
taxes  being  too  high,  and  of  the  assessment  being  too  high  in 
view  of  the  price  paid,  and  Saunders  said  he  could  get  it  fixed,  took 
the  bill,  pretended  to  get  it  reduced  to  $326,  got  the  amount  from 
Epstein  and  divided  it  with  King.  It  is  argued  that  a business 
man  like  Epstein  must  have  known  that  no  reduction  could  pro- 
perly be  obtained  by  Saunders.  The  bill  in  question  was  the  first 
notice  to  Epstein  of  the  amount  of  assessment  and  taxes  on  this 
property,  and  he  testifies  that  he  had  never  previously  made  any 
appeal  against  assessment  or  any  attempt  to  get  a reduction  of 
taxes  and  was  ignorant  of  the  procedure.  It  would  seem  unlikely 
that,  if  he  was  entering  on  a fraudulent  scheme  to  get  a reduc- 
tion, he  would  confine  it  to  this  one  bill  of  $448.32,  out  of  a num- 
ber aggTegating  over  $3,000. 

To  my  mind  the  case  of  Rex  v.  DeBruge,  55  O.L.R.  507,  de- 
cided in  this  Court,  is  not  applicable  here.  There  was  ample  evi- 
dence there,  if  believed,  to  warrant  the  finding  of  the  jury.  A team 
of  horses  had  been  taken  from  the  owner’s  stable  in  the  night  to 
a swamp,  where  they  were  found  dead,  apparently  shot  in  the  fore- 
heads. The  owner  and  the, prisoner  were  on  bad  terms.  The 
owner  and  others,  including  a constable,  swore  to  finding,  near  the 
horses,  an  empty  cartridge-shell  which  fitted  the  prisoner’s  gun 
and  was  similar  to  cartridges  in  the  prisoner’s  house,  and  that  boot- 
tracks  in  the  soil  of  two  persons,  leading  to  where  the  horses  were 
found,  fitted  two  'pairs  of  boots  found  in  the  prisoner’s  house. 
There  was  evidence  of  a peculiar  mark,  made  on  shells  fired  in 
experiments  from  the  prisoner’s  gun,  being  also  found  on  the  empty 
shell  found  near  the  dead  horses.  The  suggestion  for  the  prisoner 
was  that  the  owner,  from  spite  against  the  prisoner,  had  himself 
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shot  the  horses  and  framed  up  the  evidence  to  convict  the  prisoner, 
and  there  was  much  evidence  throwing  doubt  on  the  evidence  for 
the  Crown.  It  was  held  (p.  609)  that  the  law  permitting  appeals 
“ does  not  go  far  enough  to  warrant  this  Court  in  weighing  prob- 
abilities and  substituting  its  view  for  that  entertained  by  the 
Jury,  to  which  the  greatest  weight  must  still  be  given.” 

In  that  case  it  will  be  seen  that  the  jury  had  to  weigh  the 
credibility  of  witnesses  in  order  to  arrive  at  a finding  of  facts  on 
conflicting  evidence  and  to  draw  inferences  from  facts  so  found. 

Here  we  are  dealing  with  an  inference  as  to  the  mental  attitude 
of  the  accused,  drawn  by  the  trial  Judge,  in  opposition  to  the 
evidence  both  of  the  Crown  and  of  the  defence,  from  facts  not  in  dis- 
pute; and  the  question  is,  whether  or  not,  on  the  evidence  and  in 
the  light  of  all  the  circumstances  of  these  particular  cases,  an  in- 
ference of  guilty  knowledge  or  belief  can  properly  be  drawn  beyond 
all  reasonable  doubt  and  with  such  degree  of  certainty  as  warrants 
convictions  on  these  very  serious  charges. 

The  majority  of  the  Court  are  of  opinion  that  there  is  at  least 
a reasonable  doubt,  the  benefit  of  which  the  accused  should  have, 
and  the  Judgment  of  the  Court  is  that  the  convictions  be  set  aside. 

Appeals  allowed. 


[LOGIE,  J,] 

London  Loan  and  Savings  Co.  of  Canada  v.  Union  Insurance 
Co.  OF  Canton  Ltd. 

Insurance  {Fire) — Loss  Payable  to  Mortgagees — Policy  Made  Subject 
to  Provisions  of  Mortgage-clause — Failure  of  Mortgagees  to  Notify 
Insurers  of  Change  of  Ownership  of  Equity  of  Redemption  in  In- 
sured Premises — Penalty  for  Breach  if  Additional  Hazard  Occas- 
ioned by  Change — Payment  of  Increased  Premium — Effect  of  Mort- 
gage-clause— Absence  of  Provision  for  Avoidance  of  Policy  upon 
Failure  to  Notify. 

A policy  of  fire  insurance  provided  that  the  loss,  if  any,  as  to  buildings 
insured,  should  be  payable  to  the  mortgagees,  and  was  expressly 
made  subject  to  a mortgage-clause,  whereby  it  was  stipulated  that 
the  insurance,  as  to  the  interest  of  the  mortgagees,  should  not 
be  invalidated  by  any  act  or  neglect  of  the  mortgagor  or  owner 
of  the  property  insured  nor  by  the  occupation  of  the  premises 
for  purposes  more  hazardous  than  those  permitted  by  the  policy; 
that  the  mortgagees  should  at  once  notify  the  insurers  of  any  change 
of  ownership  or  increased  hazard  that  should  come  to  their  know- 
ledge, and  that  every  increase  of  hazard  should  be  paid  for  by  the 
mortgagees;  that  whenever  the  insurers  should  pay  the  mortgagees 
any  sum  for  loss  under  the  policy,  and  should  assert  that,  as  to  the 
mortgagor  or  owner,  no  liability  therefor  existed,  the  insurers 
should  be  subrogated  to  all  rights  of  the  mortgagees;  and  that,  in 
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the  event  of  further  insurance,  the  company  should  be  liable  only 
for  a ratable  proportion  of  any  loss  or  damage  sustained:  — 

Held,  that  the  effect  of  the  clause  was  to  bring  the  insurers  and  the 
mortgagees  into  privity,  to  convert  the  mortgagees  into  parties  to 
the  contract,  to  give  them  separate  and  distinct  protection  as  to 
their  interest,  to  create  in  them  an  interest  in  the  policy  apart  from 
that  of  the  property-owner,  and  in  fact  to  make  them  insured. 

There  being  no  provision  that  the  failure  of  the  mortgagees  to  notify 
the  insurers  of  any  change  of  ownership  or  increase  of  hazard  which 
should  come  to  their  knowledge  should  avoid  the  policy,  the  policy 
was  not  invalidated  by  the  failure  to  give  such  notice : the  stipulation 
was  not  a condition,  and  had  no  effect  either  on  the  validity  of  the 
policy  or  the  liability  of  the  insurers. 

The  insurers,  having  in  their  own  language  set  forth  the  only  penalty 
which  the  mortgagees  must  suffer  for  a failure  to  notify  the  insurers 
of  a change  of  ownership  which  comes  to  their  knowledge,  viz.,  that 
the  mortgagees  must,  if  there  is  an  increased  hazard  by  reason 
thereof,  pay  an  increased  rate,  are  limited  to  that  penalty. 
Agricultural  Savings  and  Loan  Co.  v.  Liverpool  and  London  and  Glohe 
Insurance  Go.  (1901),  3 O.L.R.  127,  Pioneer  Savings  and  Loan  Co.  v. 
Providence  Washington  Insurance  Go.  (1897),  17  Wash.  175,  49  Pac. 
Repr.  231,  and  Whitney  v.  American  Insurance  Co.  (1899),  56  Pac. 
Repr.  50,  referred  to. 

An  action  upon  a fire  insurance  policy. 

February  11.  The  action  was  tried  by  Logie^  J.,  without  a 
jury,  at  a Toronto  sittings. 

R.  S.  Cassels,  K.C.,  for  the  plaintiffs. 

A.  C.  Heighington,  for  the  defendants. 

February  12.  Logie,  J.  : — The  defendants,  by  a policy  of 
insurance  numbered  C-63216,  dated  the  14th  August,  1922,  in 
consideration  of  the  agreements  and  conditions  contained  in  the 
policy  and  the  sum  of  $65  paid  to  the  defendants  by  F.  C. 
Clarkson,  trustee  for  A.  L.  McCredie,  agreed  to  insure  and  did  in- 
sure F.  C.  Clarkson,  trustee  for  A.  L.  McCredie,  for  the  term  of  three 
years,  from  the  11th  August,  1922,  against  loss  or  damage  by  fire  to 
the  amount  of  $4,000  on  the  following  property : on  building  used  as 
barn  52'  x 74',  built  of  frame,  roofed  with  shingles,  amount  insured 
$2,000.  It  was  a term  of  the  policy  that  the  loss,  if  any,  in  so  far 
as  buildings  only  were  concerned,  should  be  payable  to  the  plain- 
tiffs as  mortgagees.  On  the  face  of  it  the  policy  was  made  sub- 
ject to  the  conditions  of  the  mortgage-clause  stamped  on  the  back 
thereof  as  follows  : — 

Mortgage  clause  policy  No.  63216.  It  is  hereby  provided  and 
agreed  that  this  insurance,  as  to  interest  of  the  mortgagees  only 
therein,  shall  not  be  invalidated  by  any  act  or  neglect  of  the  mort- 
gagor, or  owner  of  the  property  insured,  nor  by  the  occupation  of 
the  premises  for  purposes  more  hazardous  than  are  permitted  by 
this  policy.  ‘ 


19’26. 

London 
Loan  and 
Savings 
Co.  OP 
Canada 

V. 

Union 
Insueance 
Co.  OF 

Canton 

Ltd. 


692 


ONTARIO  LAW  REPORTS. 


Log'ie,  J. 

1905. 

London 
Loan  and 
Savings 
Co.  OF 
Canada 

V. 

Union 
Insurance 
Co.  op 
Canton 
Ltd. 


[vOL. 


It  is  further  provided  and  agreed  that  the  mortgagees  shall 
at  once  notify  the  said  company  of  non-occupation  or  vacancy  for 
over  30  days  or  of  any  change  of  ownership  or  increased  hazard 
that  shall  come  to  their  knowlege;  and  that  every  increase  of 
hazard,  not  permitted  by  the  policy  to  the  mortgagor  or  owner, 
shall  be  paid  for  by  the  mortgagees,  on  reasonable  demand,  from 
the  date  such  hazard  existed^  according  to  the’  established  scale  of 
rates,  for  the  use  of  such  increased  hazard  during  the  continuance 
of  this  insurance. 

It  is  also  further  provided  and  agreed  that  whenever  the  com- 
pany shall  pay  the  mortgagees  any  sum  for  loss  under  this  policy, 
and  shall  claim  that,  as  to  the  mortgagor  or  owner,  no  liability 
therefor  existed,  it  shall  at  once  be  legally  subrogated  to  all  rights 
of  the  mortgagees  under  all  the  securities  held  as  collateral  to  the 
mortgage-debt,  to  the  extent  of  such  payment,  or,  at  its  option, 
the  company  may  pay  to  the  mortgagees  the  whole  principal  due 
or  to  grow  due  on  the  mortgage^  with  interest,  and  shall  thereupon 
receive  a full  assignment  and  transfer  of  the  mortgage,  and  all 
other  securities  held  as  collateral  to  the  mortgage-debt,  but  no 
such  subrogation  shall  impair  the  right  of  the  mortgagees  to  re- 
cover the  full  amount  of  their  claim. 

It  is  also  further  provided  and  agreed  that,  in  the  event  of 
the  said  property  being  further  insured  with  this  or  any  other 
office,  on  behalf  of  the  owner  or  mortgagee,  the  company,  except 
such  other  insurance  when  made  by  the  mortgagor  or  owner  shall 
prove  invalid,  shall  only  be  liable  for  a ratable  proportion  of  any 
loss  or  damage  sustained.^^ 

The  plaintiffs,  until  the  1st  February,  1924,  when  the  barn 
above  mentioned  and  so  insured  was  burned  down  and  destroyed 
by  fire,  were  interested  therein  as  mortgagees  to  the  amount  to 
which  it  was  insured.  It  is  admitted  by  the  plaintiffs  that  they 
had  notice  of  a sale  by  Clarkson  in  or  about  the  month  of  July, 
1923,  whereby  Clarkson  parted  with  all  his  interest  in  the  property 
covered  by  the  policy,  and  that  he  had  no  interest  in  the  policy 
at  the  time  of  the  loss,  and  it  is  further  admitted  that  the  plain- 
tiffs did  not  themselves  nor  did  any  one  else  give  any  notice 
of  this  assignment  of  interest  to  the  defendant  company,  until 
after  the  fire.  Under  these  circumstances  the  defendants  con- 
tend that  the  change  of  ownership  avoids  the  policy  as  against  both 
owner  and  mortgagee.  They  contend  that  the  effect  of  the  mort- 
gage-clause, on  a fair  interpretation,  is  that  the  defendants  say. 
We  will  protect  you  provided  you  bring  any  change  of  owner- 
ship which  you  know  of  to  our  notice  ; that  this  is  a condition  of 
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your  insurance  and  our  liability;  and,,  if  you  do  not  bring  any 
such  known  change  of  ownership  to  our  knowledge,  our  agreement, 
if  it  is  an  agreement  with  you,  is  void.” 

On  the  other  hand,  the  plaintiffs  say  that  the  mortgage-clause 
confers  distinct  contractual  rights  upon  the  plaintiffs,  and  that, 
under  a clause  worded  as  this  clause  is,  the  failure  of  the  mort- 
gagee to  notify  the  company  does  not  affect  the  liability  of  the 
company  to  pay  the  mortgagee,  but  sounds  only  in  damages,  if  by 
such  failure  the  position  of  the  company  is  altered  so  that  it 
suffers  some  damage.  In  other  words,  that,  the  clause  in  question 
not  containing  a proviso  that  the  policy  shall  be  void  as  against 
the  mortgagees,  the  extent  of  responsibility  cast  upon  the  mort- 
gagees is  only  to  pay  the  rate  for  an  increased  hazard,  if  any;  and 
that,  notwithstanding  the  omission  to  notify,  the  mortgagees  are 
still  protected.  This  is  the  sole  point  in  the  case. 

There  is  a singular  dearth  of  Ontario  cases  on  the  point.  The 
only  cases  which  I have  been  able  to  find  are  Agricultural  Savings 
and  Loan  Co.  v.  Liverpool  and  London  and  Globe  Insurance  Co. 
(1901),  3 O.L.R.  127,  and  the  cases  therein  mentioned.  That 
decision  was  reversed  by  the  Supreme  Court  of  Canada  on  another 
point:  Liverpool  and  London  and  Globe  Insurance  Go.  v.  Agricul- 
tural Savings  and  Loan  Go.  (1903),  33  Can.  S.C.R.  94.  In  that  case 
there  was  a mortgage-clause  in  the  same  words  as  in  this  case,  and 
the  position  <of  the  mortgagees,  to  whom  by  a policy  the  loss  was 
made  payable  as  their  interests  may  appear,”  and  the  effect  of  the 
mortgage-clause,  are  discussed.  Osier,  J.A.,  adopting  the  reasoning 
of  Miller,  J.,  in  Hastings  v.  W estchester  Fire  Insurance  Go.  (1878), 
73  N.Y.  141,  held  that  the  subrogation  or  mortgage  clause  was  a 
contract  by  the  company  directly  with  the  mortgagees. 

The  effect  of  such  a mortgage-clause  is  to  bring  the  insurer 
and  the  mortgagee  into  privity,  to  convert  the  mortgagee  into  a 
party  to  the  contract  of  insurance,  to  give  to  the  mortgagee  separ- 
ate and  distinct  protection  as  to  his  interest,  to  create  in  him  an 
interest  in  the  policy  distinct  from  that  of  the  property-owner, 
and  in  fact  to  make  him  an  insured  : Dawson  v.  Dawson  (1911),  23 
O.L.R.  1,  at  p.  18;  Haslewj  v.  Equity  Fire  Insurance  Co.  (1904), 
8 O.L.R.  246,  at  p.  248;  Laidlaw  v.  Hartford  (1915),  24  D.L.R. 
884;  Liverpool  and  London  and  Globe  Insurance  Go.  v.  Kadlac 
(1918),  41  D.L.R..  700,  at  p.  701;  Joyce  on  Insurance,  2nd  ed., 
vol.  4,  sec.  27955. 

That  being  the  case,  does  the  provision  in  a mortgage-clause 
that  the  mortgagee  shall  notify  the  insurer  of  any  change  of  own- 
ership or  increase  of  hazard  which  sliall  come  to  his  knowledge, 
where  there  is  no  provision  that  the  failure  to  give  such  notice 
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shall  avoid  the  policy^  invalidate  the  policy,  or  is  it  a stipulation 
which  is  not  a condition,  having  no  effect  either  on  the  validity  of 
the  policy  or  the  liability  of  the  insurers? 

It  has  been  held  in  certain  Oo-urts  in  the  United  States  that 
where  the  mortgagee,  under  the  usual  mortgage-clause  such  as 
this,  has  knowledge  of  an  absolute  conveyance  of  the  insured,  and 
fails  to  notify  the  insurer  as  required  by  the  clause,  the  policy  is 
avoided  where  it  is  so  conditioned,  but  where  it  is  not  so  condi- 
tioned or  where  there  is  no  provision  that  the  failure  to  give  such 
notice  shall  avoid  the  policy,  there  is  no  forfeiture,  but  the  failure 
to  notify  constitutes  a subsequent  breach  of  the  contract  for  which 
the  insurer,  if  injured^  has  his  action  for  damages : Pioneer  Savings 
and  Loan  Oe.  v.  Providence  Washington  Insurance  Go.  (1897),  17 
Wash.  175,  49  Pac.  Repr.  231. 

In  Whitney  v.  American  Insurance  Co.  (1899),  56  Pac.  Repr. 
50,  at  p.  51j  McFarland,  J.,  held  that  the  provision  in  the  policy 
that  the  respondent  should  inform  the  insurance  company  of  such 
transfer  of  the  property  as  should  come  to  his  knowledge,  is  only 
directory,  and  his  failure  to  do  so  is  not  such  a violation  of  the 
policy  as  would  avoid  it;  that  his  failure  to  give  such  notice  would 
have  been  material  only  where  it  would  have  caused  prejudice  or 
increased  the  risk  to  the  insurance  company;  and  that  there  (as 
here)  there  was  no  pretence  of  such  a thing.  The  Supreme  Court 
of  California  in  Bank  affirmed  the  judgment  of  McFarland,  J. 
(1900),  59  Pac.  Repr.  897,  but  did  not  touch  the  point  in  ques- 
tion. 

I am  of  opinion  that  in  this  case  the  insurance  company  have 
in  their  own  language  set  forth  the  only  penalty  which  the  mort- 
gagees must  suffer  for  a failure  to  notify  the  insurers  of  a transfer 
or  change  of  ownership  which  comes  to  their  knowledge,  viz.,  that 
the  mortgagees  must,  if  there  is  an  increase  of  hazard  by  reason 
thereof,  pay  an  increased  rate. 

The  proviso  does  not  avoid  the  policy,  either  expressly  or  by  a 
fair  implication,  and  is  in  the  nature  of  a stipulation,  which  is  not 
a condition,  by  which  neither  the  validity  of  the  policy  nor  the 
liability  of  the  insurers  is  brought  in  question.  If  an  insurance 
company  wishes  to  take  advantage  of  the  knowledge  on  the  part 
of  the  mortgagee  of  a change  in  ownership  in  order  to  avoid  a 
policy  subject  to  a mortgage-clause,  it  must  so  state  in  unam- 
biguous terms. 

There  is  no  merit  in  the  defence  that  the  proofs  of  loss  were 
insufficient  or  that  they  did  not  comply  with  statutory  condition 
19,  even  if  it  could  be  argued  that  the  statutory  condition  applied 
to  the  mortgagees  under  the'  clause  in  question. 

The  plaintiffs  are  entitled  to  succeed. 
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[ROSE,  J.] 

Noble  Scott  Ltd.  v.  Murray. 

Landlord  and  Tenant — Lease  under  Short  Forms  Act  of  Part  of  Build- 
ing with  Use  of  Lift  for  Goods — Destruction  of  Lift  T)y  Fire — 
Injury  to  Business  of  Tenants — Hew  Lift  Installed  with  Reasonable 
Promptitude — Tenants  Moving  out  of  Premises — Whether  Liable 
for  Rent — Implied  Agreement  to  Maintain  Service — Interruption 
not  Occasioned  by  Fault  of  Landlord — Whether  Lift  Part  of  De- 
mised Premises — Remedy  for  Delay — Damages — Abatement  of  Rent 
— Evidence — Eviction — Surrender — Tenants'  Covenant  to  Repair — 
Damages  for  Breach, 

By  a lease  made  under  the  Short  Forms  of  Leases  Act,  the  plaintiffs 

- demised  the  third  storey  of  a building,  “together  with  the  reasonable 
use  in  common  with  others  entitled  thereto  of  the  elevator  leading 
to  said  premises  for  the  purpose  of  carrying  freight  only,”  to  the 
defendants  for  a term  of  5 years-,  commencing  on  the  20th  April, 
1920,  at  a rent  payable  in  monthly  instalments.  The  flat  was  ex- 
pressed to  be  demised  for  a certain  industrial  purpose,  and  the  plain- 
tiffs knew  that  the  defendants  would  for  that  purpose  require  sup- 
plies of  heavy  goods-,  which  could  not  well  be  got  to  the  third  storey 
except  by  the  lift.  On  the  19th  March,  1924,  a Are  destroyed  the  lift 
and  did  some  damage  to  the  demised  premises  and  to  the  building 
generally.  The  plaintiffs  proceeded  promptly  to  restore  the  building 
to  its  former  condition;  but  a new  lift  had  to  be  installed,  and  the 
defendants  complained  of  delay  in  installing  it.  On  the  10th  April, 
they  notified  the  plaintiffs  that  unless  the  lift  was  in  commission  by 
the  19th  they  (the  defendants)  would  consider  the  lease  at  an  end. 
Before  that  date  they  made  arrangements  for  a lease  of  other  prem- 
ises and  removed  their  plant.  The  plaintiffs  sued  for  six  gales  of 
rent  and  for  damages  for  breach  of  the  defendants’  covenant  to 
repair: — 

Held,  that  the  rights  of  the  parties  depended  upon  the  lease  itself 
and  upon  any  obligation  which  the  plaintiffs  were  to  be  deemed 
to  have  assumed,  regard  being  had  to  the  words  of  the  lease 
and  to  the  circumstances  that  the  plaintiffs  had  control  of  the  whole 
building  and  that  the  use  of  the  lift  was  essential  to  the  reasonable 
enjoyment  of  the  flat  for  the  purpose  for  which  the  defendants 
required  it;  and  there  was  to  be  implied  an  agreement  upon  the 
part  of  the  plaintiffs  to  maintain  a service. 

Brymer  v.  Thompson  (1915),  34  O.L.R.  194,  543,  followed. 

But  the  agreement  to  be  implied  was  not  an  unconditional  agreement 
that  the  service  should  be  maintained  at  all  times,  but  rather 
that  the  service  should  be  maintained  subject  to  delays  and  inter- 
ruptions caused  by  the  necessity  of  making  repairs  or  by  casualties 
over  which  the  lessors  had  no  control;  and,  the  plaintiffs-  having 
done  everything  in  their  power  to  put  the  lift  into  commission  at  the 
earliest  possible  moment,  the  defendants  had  no  right  to  put  an  end 
to  the  term  because  of  the  interruption  of  the  service — there  was  no 
breach  of  the  implied  contract. 

Semble,  if  there  had  been  unnecessary  delay,  the  remedy  would  have 
been  in  damages.  • 

The  lift  was  not  part  of  the  premises  demised  by  the  lease;  and  the 
defendants  had  no  right  to  an  abatement  of  the  rent  under  the 
ordinary  short  form  proviso  that  in  the  event  of  damage  by  fire  rent 
shall  cease  until  the  premises  are  rebuilt:  see  the  extended  form  in 
the  Short  Forms  of  Leases  Act,  R.S.O.  1914,  ch.  116. 
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There  had  been  no  eviction  of  the  defendants  and  no  surrender  of  the 
lease  by  act  and  operation  of  law. 

The  defendants  must,  therefore^  pay  the  rent  sued  for. 

For  breach  of  the  defendants’  covenant  to  repair,  the  plaintiffs  were 
entitled  to  recover  a small  sum. 

An  action  for  rent  and  for  damages  for  breach  by  the  defend- 
ants, the  tenants,  of  their  covenant  to  repair. 

The  action  was  tried  by  Eose,  J.,  without  a jury,  at  a Toronto 
sittings. 

J.  0.  Plaxton,  for  the  plaintiffs. 

J.  C.  M.  German,  for  the  defendants. 

February  14.  Eose,  J. : — The  plaintiffs  are  the  lessees  of  a 
building  in  Toronto.  By  a lease  made  under  the  Short  Forms  of 
Leases  Act,  they  demised  the  third  storey,  together  with  the  rea- 
sonable use  in  common  with  others  entitled  thereto  of  the  elevator 
leading  to  said  premises  for  the  purpose  of  carrying  freight  only,’’ 
to  the  defendants  for  a term  of  5 years,  commencing  on  the  20th 
Aprilj  1920,  at  an  annual  rent  of  $1,560,  payable  $130  monthly 
in  advance.  The  flat  was  expressed  to  be  demised  for  the  pur- 
pose of  cutting  finished  paper  and  textiles;”  and  Tt  was  known 
that  an  important  part  of  the  defendants’  business  was  to  be  the 
cutting  of  paper  into  narrow  strips  for  use  in  cash-registers  and 
other  machines,  and  that  the  paper  would  be  supplied  to  the  de- 
fendants in  heavy  rolls,  which  could  not  well  be  got  to  the  third 
floor  of  the  building  except  by  the  lift. 

The  defendants  took  possession  of  the  flat  and  paid  the  rent 
regularly,  their  last  payment  being  on  the  20th  February,  1924,  for 
the  month  ending  on  the  19th  March.  On  the  19th  March,  a fire 
destroyed  the  lift  and  did  some  damage  to  the  demised  premises 
and  to  the  building  generally.  The  plaintiffs  proceeded  as  promptly 
as  possible  to  restore  the  building  to  its  former  condition;  and, 
apart  from  the  fact  that  the  lift  was  out  of  commission,  the  inter- 
ruption to  the  defendants’  business  was  of  very  short  duration. 
As  soon  as  some  cleaning  had  been  done,  the  defendants  were  able 
to  operate  their  machines,  but  they  were  without  supplies  of  paper, 
and,  as  the  paper  comes  to  them  in  rolls  which  are  too  large  and 
too  heavy  to  be  carried  up  such  stairways  as  there  are  in  the  build- 
ing, they  were  at  a standstill  so  far  as  the  chief  part  of  their  busi- 
ness was  concerned  and  were  in  danger  of  losing  important  con- 
tracts and  of  sustaining  heavy  loss. 

The  manufacturers  advised  the  plaintiffs  that  there  was  no 
object  in  trying  to  repair  the  lift — that  the  proper  thing  to  do  was 
to  install  a new  one.  The  plaintiffs  accepted  this  advice  and  let  a 
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contract  without  any  delay,  and  the  work  was  begun  forthwith  and 
was  carried  forward  with  all  due  diligence.  It  took  some  time  to 
complete,  because  what  the  witnesses  call  a penthouse  had  to 
be  built  above  the  roof^  and  the  pit  had  to  be  deepened  to  comply 
with  the  requirements  of  city  by-laws,  and  the  deepening  of  the 
pit  necessitated  the  underpinning  of  the  building  and  the  carry- 
ing of  the  foundations  down  below  their  former  level;  but,  never- 
theless, the  lift  was  wired  by  the  12th  April,  and  was  ready  for 
running  from  the  ground  floor  (but  not  into  the  pit)  by  the  19th 
April.  It  was  not  complete — interlocking  devices  had  still  to  be  put 
on  the  gates  and  work  had  still  to  be  done  in  the  pit,  and  of  course 
it  had  not  been  passed  by  the  inspector — but  the  cables  were 
shortened  so  that  the  cage  could  not  descend  into  the  pit,  and  the 
lift  was  used  for  some  purposes  on  or  before  the  19th,  and  from 
that  time  the  defendants  could  have  got  in  their  necessary  supplies 
of  paper. 

Between  the  time  of  the  Are  and  the  10th  April  there  were 
some  communications  between  the  plaintiffs  and  the  defendants, 
the  plaintiffs  announcing  by  letter  that  they  would  make  a reduc- 
tion of  $100  in  the  rent  for  the  month  beginning  on  the  19th 
March  to  compensate  the  defendants  for  the  inconvenience  result- 
ing from  the  fact  that  the  premises  had  been  partly  unfit  for 
occupancy,  and  -that  the  lift  would  be  in  running  order  by  the  14th 
April,  and  the  defendants  complaining  about  delay;  but  there 
was  no  conference  as  to  means  of  getting  supplies  into  the  de- 
fendants’ premises  (e.g.,  by  hoisting  them  through  the  window  by 
apparatus  such  as  was  used  to  lower  sonie  of  the  defendants’ 
machines  when  the  defendants  moved  out,  if  that  would  have  been 
practicable)  ; on  the  contrary,  the  plaintiffs  and  the  defendants 
seem  to  have  stood  on  what  they  respectively  deemed  to  be  their 
rights,  with  the  result  that  a loss  has  been  sustained  the  incidence 
of  which  must  be  determined  in  this  action. 

On  the  10th  April,  the  defendants’  solicitors  wrote  to  the  plain- 
tiffs notifying  them  that  unless  the  lift  was  in  commission  by  the 
19th  the  defendants  would  consider  the  lease  at  an  end  and  would 
govern  themselves  accordingly.  The  defendants,  however,  did  not 
wait  until  the  19th  to  take  action.  About  the  12th  they  moved 
out  one  of  their  machines  and  about  the  17th  they  arranged  for  a 
lease  of  other  premises,  and  thereafter  they  removed  the  balance 
of  their  plant;  their  safe  was  taken  down  in  the  lift  (operated  by 
the  manufacturers’  employee)  on  the  18th.  They  say  that,  not- 
withstanding the  fact  that  by  the  17th  they  had  removed  some  of 
their  plant  and  had  arranged  for  a leasq  of  other  premises,  they 
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would  have  gone  back  if  the  lift  had  been  put  into  commission  on 
the  19th. 

The  defendants  set  up  a parol  contract  collateral  to  the  lease 
by  which  the  plaintiffs  are  alleged  to  have  agreed  that,  “ con- 
tinuously from  day  to  day  and  at  all  times  they  would  provide 
“ reasonable  use  of  the  freight  elevator, and  that  in  case  the  de- 
fendants were  deprived  of  such  reasonable  use  they  might  sur- 
render the  lease;  but  the  evidence  does  not  substantiate  the  allega- 
tion or  any  part  of  it;  and  the  rights  of  the  parties  must  depend 
upon  the  lease  itself  and  upon  any  obligation  which  the  plaintiffs 
are  to  be  deemed  to  have  assumed,  regard  being  had  to  the  words 
of  the  lease  and  to  the  circumstances  that  the  plaintiffs  had  con- 
trol of  the  whole  building  and  that  the  use  of  the  lift  was  essential 
to  the  reasonable  enjoyment  of  the  flat  for  the  purpose  for  which 
the  defendants  required  it.  Having  regard  to  the  words  of  the 
lease  and  to  the  circumstances  mentioned,  there  is  to  be  implied  an 
agreement  upon  the  part  of  the  plaintiffs  to  maintain  a service; 
the  case  in  this  respect  is  indistinguishable  from  Brymer  v.  Thomp- 
son (1915),  34  O.L.R.  194  and  543.  But  the  agreement  that  is 
to  be  implied  is  not  an  unconditional  agreement  that  the  service 
shall  be  maintained  at  all  times.  The  reason  for  implying  any 
agreement  is  that  “ on  considering  the  terms  of  the  con- 
tract in  a reasonable  and  business  manner,  an  implication  neces- 
sarily arises  that  the  parties  must  have  intended  that  the  suggested 
stipulation  should  exist  {Hamlyn  Go.  v.  Wood  Co.,  [1891] 
2 Q.B.  488,  cited  in  Brymer  y.  Thompson) , and  it  is  quite  impos- 
sible to  say  that  the  parties  here  must  have  intended  that  there 
should  be  an  agreement  on  the  part  of  the  plaintiffs  that  the 
service  should  be  maintained  at  all  times  even  if  the  lift  was  de- 
stroyed or  damaged  by  fire  without  the  plaintiffs’  fault.  The 
stipulation  that  is  to  be  implied  is  some  stipulation  such  as  was 
discussed  in  the  Court  of  Appeal  for  British  Columbia  in  Macleod 
V.  Harbottle  (1913),  11  D.L.R.  128,  viz.,  that  the  service  should 
be  maintained  subject  to  delays  and  interruptions  occasioned  by  the 
necessity  of  making  repairs  or  by  casualties  over  which  the  lessors 
had  no  control.  It  is  reasonable  to  treat  the  defendants  as  having 
insisted  and  the  plaintiffs  as  having  agreed  that  the  defendants 
should  be  entitled  to  the  appropriate  redress  if  the  plaintiffs  failed 
to  do  what  was  in  their  power  tO'  maintain  the  service,  but  it  would 
be  quite  unreasonable  to  treat  the  plaintiffs  as  having  promised 
that  the  lift  would  be  in  commission  at  all  times  notwithstanding 
such  necessity  as  might  arise  to  repair  or  replace  it  in  case  it  was 
damaged  or  destroyed  by  fire. 


LVI.J 


ONTAEIO  LAW  EEPOKTS. 


599 


The  real  agreement  between  the  parties  being  what  has  been 
stated,  and  the  fact  being  that  the  plaintiffs  did  everything  in  their 
power  to  pnt  the  lift  into  commission  at  the  earliest  possible 
moment,  the  defendants  had  no  right  to  put  an  end  to  the  term 
because  of  the  interruption  of  the  service.  Even  if  there  had  been 
unnecessary  delay  on  the  part  of  the  plaintiffs,  the  defendants^ 
right,  I think,  would  have  been  a right  to  damages  for  breach  of 
contract:  Cross  v.  Piggott  (1923),  69  D.L.E.  107;  but  it  is  un- 
necessary to  consider  what  their  rights  would  have  been  if  the 
plaintiffs  had  broken  their  contract,  for,  as  has  been  stated,  my 
opinion  is  that  there  was  no  breach. 

The  defendants  are  not  helped  by  the  lease  itself.  The  lease 
contains  the  ordinary  short  form  proviso  that  in  the  event  of 
damage  by  fire  rent  shall  cease  until  the  premises  are  rebuilt, 
which  means  that  in  case  the  premises  by  the  lease  demised  or 
any  part  thereof  shall  be  burned  down  or  damaged  by  fire  so  as  to 
render  the  same  unfit  for  the  purposes  of  the  lessees  the  rent  re- 
served or  a proportionate  part  thereof,  according  to  the  nature  and 
extent  of  the  injuries  sustained,  shall  abate  until  the  said  premises 
shall  have  been  rebuilt  or  made -fit  for  the  purposes  of  the  lessees: 
the  Short  Forms  of  Leases  Act,  E.S.O.  1914,  ch.  116.  The  lift,  I 
think,  was  not  part  of  the  premises  demised  by  the  lease.  There- 
fore, in  my  opinion,  there  was  not,  by  reason  of  the  proviso,  even 
a right  to  an  abatement  of  rent  on  account  of  the  interruption  of 
the  service.  But  the  plaintiffs  offered  an  abatement  of  $100,  and 
I think  that  that  amount  is  sufficient,  having  regard  to  the  nature 
and  extent  of  the  injury  to  the  demised  premises,  even  if  the  lift 
was  part  of  such  pTemises.  Therefore,  I think  that  the  defendants 
must  pay  the  rent  sued  for,  unless  there  was,  as  they  contend,  an 
effective  surrender  of  the  term. 

After  the  defendants  had  gone  out  of  possession,  the  plaintiffs 
proceeded  with  some  cleaning,  etc.,  which  had  been  begun  in  the 
demised  premises  but  had  been  interrupted,  and  they  made  efforts 
to  find  other  tenants  ; but  they  had  no  intention  of  taking  the  flat 
off  the  defendants^  hands,  and,  they  did  no  more  than  was  done 
by  the  landlords  in  Ontario  Loan  and  Investment  Co.  v.  O'Dea 
(1895),  22  A.E.  349;  and  apparently  the  attempt  to  find  a new 
tenant  was  not  made  until  the  defendants  had  been  notified  on  tire 
8th  July  that  the  plaintiffs  would  re-let  the  premises  on  the  de- 
fendantsk  account  and  would  hold  the  defendants  liable  for  any 
deficiency  (see  exhibits  6 and  12).  No  new  tenant  has  been 
found,  and  the  premises  are  still  vacant.  In  these  circumstances, 
there  has  been  no  eviction  of  the  tenants:  Crozier  v.  Trevarfon 
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(1914),  32  O.L.R.  79,  approved  in  Scott  v.  Parade  (1919),  15 
O.W.N.  441;  and  no  surrender  by  act  and  operation  of  law; 
MicMeborough  v.  Strathy  (1911)^  23  O.L.R.  33;  McBride  v.  Ireson 
(1915),  35  O.L.R.  173. 

The  defendants,  therefore,  must  pay  the  6 gales  of  rent  sued 
for,  $780,  less  the  $100  allowed  in  respect  of  the  partial  damage 
to  the  premises. 

The  lease  contains  a lessees^  covenant  to  repair,  and  there  is  a 
long-standing  dispute  between  the  parties  as  to  whether  under  it 
the  defendants  were  bound  to  repair  one  of  the  lavatories.  I think 
they  were,  and  that  certain  work  which  they  had  done,  and  which 
they  say  was  what  was  required  to  put  the  lavatory  in  question 
into  good  condition,  was  either  done  on  another  lavatory  or  was 
not  the  repairing  of  the  bowl  about  which  the  dispute  had  gone  on. 
The  work  that  the  defendants  did  is  described  in  exhibit  16,  The 
plaintiffs  had  the  lavatory  put  into  condition  at  a cost  of  $18.63 
after  the  defendants  had  left  (see  exhibit  11).  I think  that  the 
work  was  the  making  of  repairs  that  had  been  required  all  along, 
and  was  not  the  making  good  of  damage  done  by  the  fire,  as  the 
defendants  suggest.  The  plaintiffs  must  have  judgment  for  the 
amount. 

There  is  also  a small  claim  of  about  $15  for  repairing  floors, 
windows,  etc.,  after  the  defendants  had  gone  out  of  possession. 
The  evidence  does  not  satisfy  me  that  the  repairs  were  not  neces- 
sitated by  the  fire.  If  they  were,  the  defendants  are  not  respons- 
ible, This  claim  fails. 

Finally  there  is  a claim  for  the  expenses  of  advertising,  etc. 
It  is  illogical  to  ask  for  the  rent  and  for  this  expense  as  well. 

There  will  be  judgment  for  the  plaintiffs  for  $698.63,  with 
interest  on  $680  from  the  date  of  the  writ  until  judgment.  The 
defendants  must  pay  the  costs. 


[RIDDELL,  J.] 

WojciK  v.  Anthes  Foundry  Co.  Ltd. 

Insurance  (Life) — Policy  Issued  to  Employer  upon  Lives  of  Employees 
— Designation  of  Wife  of  Employee  as  Beneficiary  — Preferred 
Beneficiary — Ontario  Insurance  Act,  sec.  178 — Subsequent  Designa- 
tion by  Will  of  Mother  of  Employee’s  Illegitimate  Child  as  Benefic- 
iary— Direction  as  to  Benefit  to  that  Child — Effect  of — Whether 
Illegitimate  Child  Included  under  “ Children  ” in  Statute — Effect  of 
Provisions  of  Policy — Notice  by  Employer  to  Insurer  that  Employee 
had  Left  Service — Contract  of  Employer  with  Employee  to  Keep 
Policy  in  Force — Failure  to  Prove. 

The  defendant  foundry  company  applied  to  the  defendant  assurance 
company  for  “ group  insurance " upon  the  lives  of  certain  of  the 
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employees  of  the  applicant;  and,  in  consideration  of  the  application, 
the  assurance  company,  in  November,  1920,  issued  its  policy  assuring 
the  lives  of  all  such  employees  of  the  foundry  company  as  should  be 
eligible,  in  accordance  with  a provision  of  the  policy.  Any  amount 
due  on  a death  claim  was  to  be  payable  at  the  office  of  the  assurance 
company  “ to  the  beneficiary,  if  any,  designated  by  the  employee  in 
writing.”  Then  followed  a provision  permitting  the  assurance  com- 
pany to  pay  money  to  any  relation  by  blood  or  marriage  of  the 
employee,  or  to  the  employer.  Those  who  were  eligible  were  em- 
ployees over  the  age  of  14  who  were  working  on  full  time  and  for 
full  pay  at  the  effective  date  of  the  policy,  and  those  who  would 
otherwise  be  eligible  at  that  date,  but  who  were  not  then  at  work 
on  full  time  and  full  pay,  from  the  date  of  their  return  to  work 
on  full  time  and  pay.  The  employer  was  to  furnish  the  company 
with  the  names  of  all  employees  as  they  became  eligible  for  insur- 
ance, and  also  with  the  names  of  all  those  who  should  leave  the 
service,  with  the  date  of  termination.  The  name  of  J.D.  was  given  as 
that  of  one  of  the  persons  to  be  insured,  in  the  original  statement 
of  employees,  and  J.D.  signed  a card,  designating  his  wife,  A.D., 
as  beneficiary,  adding  that  she  was  not  to  be  considered  a pre- 
ferred beneficiary.  A strike  of  the  employees  of  the  foundry 
company  was  begun  on  the  14th  August,  1922,  in  which  J.D. 
joined.  The  assurance  company  was  at  once  notified  that  J.D. 
had  ceased  to  be  employed.  He  returned  to  work  on  the  25th  August, 
and  worked  steadily  until  he  was  injured — death  resulted  on  the 
5th  November,  1922.  By  his  will,  made  on  the  day  of  his  death, 
he  appointed  the  plaintiff,  his  mistress,  to  be  his  executrix,  and 
bequeathed  to  her  all  his  property,  including  life  insurance,  direct- 
ing “ that  the  same  shall  be  used  by  her  for  the  support  mainten- 
ance and  education  of  my  son  B.D.  but  nothing  herein  contained 
shall  be  deemed  to  impose  any  trust  on  her  . . . .”  The  plaintiff 
was  the  mother  of  the  son  named: — 

Held,  upon  the  evidence,  that  the  defendant  foundry  company  entered 
into  no  contract  with  J.D.  to  keep  the  policy  in  force  or  for  any 
purpose. 

As  to  the  assurance  company,  it  was  held,  that  J.D.’s  wife,  the  bene- 
ficiary designated  by  him,  came  within  the  preferred  class  men- 
tioned in  sec.  178  of  the  Insurance  Act,  R.S.O.  1914,  ch.  183,  and  the 
benefit  could  not  be  taken  from  her  unless  it  were  transferred  to 
some  one  in  the  same  class:  the  statement  that  she  was  not  to  be 
considered  a preferred  beneficiary  could  not  override  the  imperative 
provisions  of  sec.  178. 

Held,  also,  that  the  direction  of  the  will  that  the  money  should  be 
applied  to  the  advantage  of  the  illegitimate  child  did  not  transfer 
the  benefit  to  that  child — the  money  was  left  to  the  plaintiff  to 
expend  as  she  pleased;  moreover,  in  a statute  the  word  “children” 
means  legitimate  children;  the  recent  Ontario  legislation  for  the 
benefit  of  illegitimate  children  does  not  go  so  far  as  to  give  them  the 
advantage  of  all  statutes  in  which  the  word  “ children  ” is  used ; and 
so  the  will  could  not  be  looked  upon  as  effecting  a transfer  of  the 
benefit  to  another  member  of  the  preferred  class. 

Held,  also,  that,  after  notice  had  been  given  by  the  employer  to  the 
assurance  company  that  J.D.  had  left  the  employer’s  service,  and 
such  notice  had  been  acted  upon,  the  assurance  company  could  not 
be  made  liable. 

An  action  by  Eva  Wojcik  against  the  Anthes  Foundry  Com- 
pany Limited  and  the  Sun  Life  Assurance  Company  of  Canada 
to  recover  the  amount  of  an  insurance  upon  the  life  of  Yosf  Dulej. 
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The  plaintiff  was  the  executrix  of  the  will  of  Dulej  and  also 
the  beneficiary  thereunder,  and  she  joined  the  Anthes  Foundry 
Company  as  a defendant  upon  the  hypothesis  that  it  had  entered 
into  a contract  with  Dulej  to  keep  the  policy  issued  by  the  de- 
fendant the  Sun  Life  Assurance  Company  in  full  force  and  effect. 


The  action  was  tried  by  Eiddbll,  J.,  without  a jury,  at  a To- 
ronto sittings. 

C.  M.  Ga/rvey,  for  the  plaintiff.  , 

Samuel  Rogers,  for  the  defendant  the  Anthes  Foundry  Com- 
pany. 

R.  D.  Moorhead^  for  the  defendant  the  Sun  Life  Assurance 
Company. 


February  21.  Eiddell,  J.  In  November,  1920,  the  defend- 
ant the  Anthes  Foundry  Company  Limited  made  an  application  to 
the  Sun  Life  Assurance  Company  of  Canada,  in  writing,  for 
what  is  called  group  insurance  upon  the  lives  of  certain  of  the 
employees  of  the  applicant;  and,  in  consideration  of. the  applica- 
tion, the  assurance  company,  on  the  10th  November,  1920,  issued 
its  policy  whereby  it  assured  the  lives  of  all  such  employees  of 
the  foundry  company  as  should  be  eligible,  in  accordance  with  the 
terms  of  provision  1,  to  which  reference  will  be  made  hereafter. 

It  is  provided  in  the  policy  itself  that  any  amount  due  on  a 
death  claim  shall  be  payable  at  the  company's  office  in  Montreal 
to  the  beneficiary,  if  any,  designated  by  the  employee  in  writing’^ 
■ — then  there  follows  a provision  permitting  the  company  to  pay 
money  to  any  relation  by  blood  or  marriage  of  the  employee,  or  to 
the  employer. 

The  amount  of  the  insurance  was  between  $1,000  and  $1,500, 
according  to  the  length  of  service  of  the  employee. 

Those  who  were  eligible  were  as  follows:  all  employees  over 
the  age  of  14  who  were  working  on  full  time  and  for  full  pay  at  the 
effective  date  of  the  policy,  and  also  those  who  would  otherwise  be 
eligible  on  the  effective  date,  but  who  were  not  then  at  work  on 
full  time  for  full  pay,  from  the  date  of  their  return  to  work  on 
full  time  and  full  pay. 

There  is  another  provision  in  the  policy  that,  should  any  em- 
ployee leave  the  service  of  the  employer,  etc.,  a pro  rata  amount 
of  the  premium  should  be  refunded,  and  further  that  the  employer 
should  furnish  the  company  vdth  the  names  of  all  employees  as 
they  become  eligible  for  insurance,  and  also  with  the  names  of 
employees  who  should  leave  the  service  of  the  company,  or  be  dis- 
missed therefrom,  with  the  date  of  the  termination  of  service. 
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There  was  in  the  employ  of  the  Anthes  Foundry  Company  a 
Pole  by  the  name  of  Joseph  DnleJ,  but  who  went  by  the  name  of 
Joe  Dudley.  The  name  of  Joe  Dudley  was  given,  as  that  of  one 
of  the  persons  to  be  insured,  in  the  original  statement  of  employees 
given  by  the  foundry  company  to  the  assurance  company,  and 
Dulej  signed  a card  as  follows : Name  of  beneficiary,  Agniska 

Dudley,  relationship,  wife,  is  hereby  designated  by  me  as  bene- 
ficiary under  the  assurance  described  on  the  reverse  hereof  in 
accordance  with  the  provisions  of  the  application  and  policy  under 
which  such  assurance  is  supplied.  Such  beneficiary  is  not  to  be 
considered  as  a preferred  beneficiary  within  the  purview  of  any 
Dominion  or  Provincial  assurance  legislation.  I declare  that  I was 
born  at  Poland  on  the  19th  day  of  March,  1888.  Yosf  Dulej, 
employee.  Home  address,  112  Augusta  avenue.^^ 

On  the  14th  August,  1922,  the  moulders  in  the  Anthes  Foun- 
dry Company  went  on  strike,  and  Dulej,  although  somewhat  re- 
luctant, joined  in  the  strike.  I do  not  accept  the  evidence  of  one 
of  the  witnesses  that  he  was  told  to  go  home,  or  anything  of  that 
kind.  I find  it  quite  impossible,  from  his  conduct  and  demeanour, 
as  well  as  other  circumstances,  to  place  any  reliance  upon  the 
evidence  of  that  witness.  A notice  was  posted  in  the  premises  of 
the  foundry  company  stating  that  moulders  who  had  been  em- 
ployed were  out  on  strike,  having  made  demands  which  the  firm 
absolutely  refused  to  meet,  and  further  stating,  Any  one  desiring 
employment  apply  to  Mr.  Bibhy,  superintendent.^^  Dulej  did  not 
apply  for  other  employment,  which  he  would  have  received  had 
he  made  application.  He  joined  the  strikers  in  the  strike  and  did 
not  return  until  the  25th  August,  after  which  time  he  seems  to 
have  worked  steadily  until  the  injury  which  resulted  in  his  death. 

Certain  statements  are  sworn  to  as  being  made  by  Bibhy  which, 
in  effect,  were  that  he  declined  to  advance  the  wages  of  the  mould- 
ers as  demanded,  and  said  that  he  could  not  do  that  because  he 
had  insured  their  lives.  It  is  probable  that  something  of  this  kind 
did  take  place,  hut  there  is  nothing  to  indicate  either  that  Dulej 
was  present  or  that  there  was  anything  in  the  nature  of  a contract 
on  the  part  of  Bibhy,  or  the  Anthes  Foundry  Company,  to  keep  the 
insurance  in  full  effect. 

Forthwith  after  the  strike  the  Anthes  Foundry  Company  sent 
formal  notice  to  the  Sun  Life  Assurance  Company  concerning 
Dudley  (Dulej)  as  follows:  ‘‘The  above  mentioned  employee  has 
ceased  to  be  employed  as  from  the  15th  day  of  August,  1922,  and 
the  assurance  on  same  is  accordingly  cancelled. 

Dulej  died  on  the  5th  November,  1922. 
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In  and  by  his  will,  made  on  the  5th  November,  1922,  after 
formal  parts,  he  appointed  Eva  Wojick  to  be  his  executrix^  direct- 
ing that  she  should  not  be  required  to  give  a bond,  and  made  the 
following  disposition  of  his  property: — 

I give  devise  and  bequeath  all  the  rest  and  residue  of  my 
estate  real  and  personal  including  all  life  insurance  after  pay- 
ment of  funeral  and  testamentary  expenses  and  of  my  debts  to 
Eva  Wojcik  of  the  city  of  Toronto  and  direct  that  the  same  shall 
be  used  by  her  for  the  support  maintenance  and  education  of  my 
Bon  Edmond  Dulej  but  nothing  herein  contained  shall  be  deemed 
to  impose  any  trust  on  her  in  respect  of  any  moneys  so  bequeathed 
to  her  and  she  shall  not  be  held  liable  to  account  for  same.” 

It  is  admitted  that  Agniska  Dudley,  the  beneficiary  named  by 
the  deceased  in  the  original  designation,  was  his  wife,  and  that 
the  plaintiff  was  his  concubine,  and  the  mother  of  his  illegitimate 
Bon  mentioned  in  the  will. 


This  action  is  brought  by  the  plaintiff,  as  being  the  beneficiary 
named  in  the  will,  against  the  assurance  company,  for  the  amount 
of  the  insurance  policy ; and  against  the  Anthes  Foundry  Company 
upon  the  hypothesis  that  it  entered  into  a contract  with  the  deceased 
to  keep  the  policy  in  full  force  and  effect. 

The  Anthes  Foundry  Company  denies  any  contract,  and  the 
assurance  company  defends  upon  the  ground  that  it  had  no  con- 
tract with  the  deceased;  and,  moreover,  that  the  policy,  so  far  as 
it  referred  to  him,  was  cancelled  by  the  proper  authority. 

As  regards  the  Anthes  Foundry  Company  there  is  no  evidence 
that  it  entered  into  any  contract  whatever  with  the  deceased.  The 
statements  attributed  to  Bibby  I do  not  find  proved.  Moreover, 
taking  the  statements  at  their  full  face  value,  they  do  not  amount 
to  a contract^  even  if  Bibby  were  authorised  to  make  such  a con- 
tract, which  he  was  not. 

As  against  the  assurance  company  the  case  bristles  with  diffi- 
culties. 

In  the  first  place  it  is  argued  for  the  company  that  the  contract 
was  not  entered  into  between  the  company  and  the  assured,  but 
between  the  company  and  the  Anthes  Foundry  Company.  I shall 
assume,  without  deciding,  that  that  difficulty  can  be  got  over. 

The  next  point  is  that  the  policy  specifically  provides  that  the 
money  shall  be  paid  " to  the  beneficiary,  if  any,  designated  by  the 
employee  in  writing,”  that  that  beneficiary  is  his  wife,  and  that 
consequently  she  comes  within  the  preferred  class  mentioned  in 
sec.  178  of  the  Insurance  Act,  R.S.O.  1914,  ch.  183.  The  state- 
ment in  the  designation-card  that  the  beneficiary  was  not  to  be 
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considered  a preferred  beneficiary  is  nihil  ad  rem.  No  person  can 
change  the  effect  of  a statute,  and  this  statute  is  imperative  that 
preferred  beneficiaries  shall  constitute  a class,  and  shall  include, 
amongst  others,  the  wife,  and  that  the  provisions  shall  apply  to 
contracts  of  insurance  for  the  benefit  of  preferred  beneficiaries. 

The  statute  prohibits  taMng  from  any  preferred  beneficiary  any 
benefit  unless  it  be  transferred  to  some  one  in  the  same  class. 

It  is  argued^  indeed,  that  the  will  transfers  the  benefit  to  the 
illegitimate  child  of  the  deceased,  but  that  is  not  so.  While  there 
is  a suggestion  or  direction  that  the  money  left  to  the  plaintiff 
shall  be  applied  to  the  advantage  of  the  illegitimate  child,  it  is 
made  quite  clear  that  this  does  not  constitute  a trust,  and  that  the 
money  is  left  to  her  to  do  as  she  pleases  with  it.  Her  statement 
that  she  will  apply  it  to  the  advantage  of  the  child  does  not  assist. 

Moreover,  the  cases  are  quite  clear  that  in  a statute  the  word 
children  means  legitimate  children.  One  of  the  leading  cases 
is  Hargraft  v.  Keegan  (1885),  10  O.R.  272;  and  none  of  the  recent 
legislation  for  the  benefit  of  illegitimate  children  goes  so  far  as  to 
give  them  the  advantage  of  all  statutes  in  which  the  word  child- 
ren is  used. 

There  is  another  consideration  which  is  fatal  to  the  plaintiff. 
It  is  quite  apparent  that  the  insurance  was  not  to  be  necessarily  on 
all  the  employees  of  the  Anthes  Foundry  Company ; that  it  was  on 
those  the  names  of  whom  were  furnished  by  the  employer  to  the 
assurance  company;  and  there  was  an  express  provision  that  the 
employer  should  furnish  the  assurance  company  with  the  names 
of  employees  who  had  left  the  service  of  the  employer,  and  the 
whole  purview  of  provision  5 shews  that  upon  such  notice  the 
assurance  upon  such  employee  would  cease.  General  provision  6 
is  to  the  same  effect,  and  I am  wholly  unable  to  see  how,  after  notice 
had  been  given  by  the  employer  to  the  assurance  company  that  the 
assured  had  left  the  employees  service,  and  such  notice  had  been 
acted  upon,  the  assurance  company  could  be  held  liable  to  pay  the 
amount. 
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[MEREDITH,  C.J.C.P.] 

Disney  v.  Howich. 

Vendor  and  Purchaser — Exchange  of  Lands — Mutual  Conveyances^ 
Encumbered  Land — Equitable  Obligation  of  Grantee  to  Pay  off  or 
Relieve  Grantor  from  Encumbrances — Whether  Applicable  in  Cir- 
cumstances— Covenants  in  Deed — Claim  for  Reformation — Misrep- 
resentations — Fraud  not  Charged — Married  Woman — Damages. 

The  defendant,  the  owner  of  unencumbered  land  in  Oshawa,  agreed 
with  the  plaintiff  to  exchange  it  for  land  in  Toronto  owned  by  him 
subject  to  heavy  encumbrances.  The  property  of  the  plaintiff  was 
treated  as  of  the  value  which  he  placed  upon  it,  and  the  defendant’s 
property  as  of  the  value  of  $8,000.  In  the  result  there  was  .$3,400 
coming  to  the  defendant  upon  the  exchange.  The  plaintiff’s  property 
was  deeded  to  the  defendant  and  the  defendant’s  to  the  plaintiff, 
and  a mortgage  was  given,  by  the  plaintiff  to  the  defendant,  on  the 
Oshawa  property  conveyed  to  him,  for  the  $3,400.  In  making  and 
carrying  out  the  exchange,  the  defendant  relied  mainly  upon  what 
was  told  her  by  the  plaintiff,  who  was  a land-agent.  He  told  her, 
inter  alia,  that  the  Toronto  property  was  leased  and  that  the  rents 
would  “ carry  ” it— -statements  which  were  mainly  untrue,  but  which 
were  relied  upon  by  the  defendant  and  which  induced  her  to  make 
the  exchange.  The  deed  from  the  plaintiff  to  the  defendant  con- 
tained covenants  on  his  part,  in  the  statutory  form,  that,  notwith- 
standing any  act  of  his,  he  had  the  right  to  convey,  and  that  he 
had  done  no  act  to  encumber  the  land;  the  mortgages  were  not  in 
any  manner  mentioned  or  referred  to  in  the  deed.  The  claim  of 
the  plaintiff  was  for  reformation  of  this  deed  and  to  compel  the 
defendant  to  pay  off  the  mortgages  or  otherwise  relieve  him  from 
his  liability  upon  them:  — 

Held,  that,  while  the  obligation  so  to  relieve  exists  in  ordinary  circum- 
stances, it  is  only  an  equitable  obligation,  which  ought  not  to  be 
imposed  where  it  would  be  inequitable  to  impose  it,  and  was  not 
applicable  to  this  case,  having  regard  to  the  covenants  in  the  plain- 
tiff’s deed  and  the  fact  that  the  transaction  was  an  executed  one. 

Without  a reformation  of  the  deed  the  plaintiff  could  not  succeed — by 
his  deed  he  had  excluded  the  equitable  obligation — and  there  should 
be  no  reformation  which  would  make  the  defendant  personally  bound 
to  pay  off  the  mortgages,  because  there  was  no  agreement,  expressed 
or  tacit,  that  she  should  be,  and  it  was  not  intended  by  either  party 
that  she  should  be. 

The  defendant  was  a married  woman;  but  there  is  no  good  reason 
why  a married  woman,  taking  property  as  she  did,  should  be  allowed 
to  hold  it  free  from  an  equitable  obligation  that  would  go  with  it 
if  she  were  a feme  sole.  The  fact  that  she  was  a married  woman 
should,  with  all  other  facts  bearing  upon  the  subject,  be  taken  into 
consideration  in  determining  the  question  whether  the  equitable 
obligation  was  applicable  to  this  case ; and  one  fact  alone  was  enough 
to  preclude  its  application — the  married  woman,  illiterate  and  other- 
wise at  a disadvantage  in  dealing  with  the  plaintiff,  was  induced 
to  take  his  property  on  the  misrepresentations  mentioned. 

The  defendant’s  claim  for  damages  arising  from  the  misrepresentations 
could  not  be  entertained,  as  fraud  was  not  charged. 

Claim  against  a third  party  in  a third  party  proceeding  and 

cross-claim  by  the  third  party. 
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The  claim  and  cross-claim  were  tried  by  Meredith,  C.J.C.P., 
without  a jury,  at  a Toronto  sittings. 

Gideon  Grant,  K.C.,  for  the  plaintiff  in  the  proceeding. 

R.  8.  Robertson^  K.C.,  for  the  defendant  in  the  proceeding. 

February  27.  Meredith,  C.J.C.P.  : — The  plaintiff  in  these 
third  party  proceedings — Disney — is  a land-agent,  and,  to  some 
extent,  a speculator  in  lands:  and  the  defendant  is  a Eussian 
Jewess,  who  with  her  husband  has  lived  in  this  country  for  a num- 
ber of  years,  but  they,  though  no  doubt  shrewd  enough  in  their 
own  small  ways  of  business,  are  yet  quite  illiterate,  and  inexperi- 
enced in  land  transactions,  although  each  of  them  owned  a house  and 
lot  in  Oshawa,  that  of  this  defendant — Mrs.  Howich — being  valued 
at  $8,000,  and,  at  the  time  of  the  transaction  in  question,  unen- 
cumbered. 

The  woman,  being  desirous  of  greater  intercourse  with  those 
of  her  own  religion  and  race,  induced  her  husband  to  agree  to 
reside  in  Toronto  and  to  the  exchange  of  their  properties  in  Oshawa 
for  properties  in  Toronto;  and  that  was  done.  The  exchange  of 
the  wife’s  property  is  the  subject-matter  of  this  litigation. 

Knowing  the  plaintiff,  by  having  been  near  neighbours  for  a 
Qumber  of  years,  and  knowing  that  he  was  a dealer  in  lands,  the 
defendant  and  her  husband  applied  to  him  with  a view  to  dispos- 
ing of  her  Oshawa  property  and  acquiring  some  property  in  To- 
ronto instead. 

He,  at  the  time,  w^as  the  owner  of  property  on  Dundas  street 
west,  Toronto,  as  far  out  as  Kos.  2176-8,  which  was  very  heavily 
encumbered,  as  so  much  of  property  bought  and  sold  in  specula- 
tion, in  Toronto,  is. 

With  very  little  investigation^  and  with  one  short  inspection 
only  of  the  Toronto  property,  the  parties  agreed  to  an  exchange, 
the  property  of  the  plaintiff  being  treated  as  of  the  value  which 
he  placed  upon  it ; and  the  defendant’s  property  as  of  the  value  of 
$8,000. 

In  the  result,  there  was  $3,400  coming  to  the  defendant  upon 
thp  exchange ; the  plaintiff’s  property  was  deeded  to  the  defendant 
and  the  defendant’s  to  the  plaintiff,  and  a mortgage  was  given,  by 
the  plaintiff  to  the  defendant,  on  the  unencumbered  Oshawa  pro- 
perty, conveyed  to  him,  for  the  $3,400.  ^ 

In  making  and  carrying  out  this  exchange,  the  defendant  and 
her  husband  relied  mainly  on  what  was  told  them  by  the  plaintiff. 
They  do  not  seem  to  have  had  any  other  valuation  or  information. 

The  plaintiff  told  them,  among  other  things,  that  the  Toronto 
property  was  leased  and  that  the  rents  would  carry  ” it. 
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These  statements  were  mainly  untrue,  and  very  misleading. 
They  were  relied  on  by  the  defendant,  and  they  induced  her  to 
make  the  exchange. 

There  seems  to  have  been  one  lease  of  some  kind;  but  it  was 
never  transferred  to  the  defendant  or  even  produced ; and,  not  long 
after  this  transaction,  there  were  no  tenants;  the  mortgagees  be- 
gan to  enforce  their  heavy  mortgages;  and  the  place  was  really 
lost  to  the  defendant;  indeed  was  really  lost  when  she  acquired  it, 
as  she  was  unaible  to  redeem  it  except  with  the  aid  of  rents  which 
would  carry  it.” 

If  the  plaintiff  did  not  know  that  the  statements  were  untrue  and 
misleading,  it  was  because  he  did  not  take  the  trouble  to  learn 
whether  they  were  or  not,  as  he  easily  might  have  done,  and,  even  in 
his  own  interests,  should  have  done ; and  so  he  is  in  substantially  the 
same  position  as  if  he  had  known. 

But  the  defendant  has  not  charged  him  with  fraud,  or  sought 
to  set  aside  the  transaction  on  that  ground;  it  is  the  plaintiff^s 
claim  for  a reformation  of  his  deed  that  makes  it  necessary  to  con- 
sider these  things;  as  well  as  his  contention  that  the  defendant  is 
in  equity  bound  to  him  to  pay  off  the  mortgages  on  the  property, 
or  otherwise  relieve  him  from  his  liability,  if  any,  upon  them. 

That  such  an  obligation  exists  under  ordinary  circumstances 
cannot  be  denied,  though  some  of  the  reasons  given  for  it  do  not 
seem  to  me  to  be  anything  like  as  convincing  as  they  have  some- 
times been  said  to  be. 

It  may  be  that  the  amount  of  the  mortgages  is  part  of  the  price 
of  the  land,  but  it  is  not  a price  to  be  paid  in  money;  it  is  to  be 
paid  only  by  accepting  this  land  subject  to  them:  and  it  must  not 
be  forgotten  that  the  vendor  is  not  left  remediless  at  the  mercy 
of  the  mortgagees  ; he  can  pay  them — as  he  contracted  to  do — 
and  put  himself  in  their  position  and  enforce  the  mortgages  against 
the  land.  Circumstances  may  be  vastly  different  regarding  specu- 
lative transactions  in  lands  in  Toronto  from  those  in  the  mind  of 
the  Lord  Chancellor  when  speaking  the  words  reported  in  7 Yesey 
the  younger.* 

But  at  most  it  is  only  an  equitable  obligation,  which  canriot 
arise  in  certain  circumstances ; and  ought  not  to  be  imposed  where 
it  would  be  inequitable  to  enforce  it. 

Giving  the  fullest  effect^  according  to  the  cases,  to  the  obliga- 
tion, I cannot  consider  it  applicable  to  this  case,  for  these  reasons : — 

The  transaction  in  question  was  carried  into  full  and  final 
effect  by  deeds  of  the  land  and  a mortgage  executed  and  registered ; 

W(wmg  v.  Ward  (1802),  7 Ves.  3'32. 
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and,  according  to  the  old  rule,  which  has  been  applied  in  full 
vigour  in  recent  cases,  the  parties  must  rely  upon  their  deeds  for 
any  relief  they  may  seek: 

And  the  deed  from  the  plaintiff  to  the  defendant,  not  only 
does  not  give  any  aid  to  the  plaintiff^s  claim,  but  it  contains  coven- 
ants on  his  part,  in  the  statutory  form,  that,  notwithstanding  any 
act  of  his,  he  had  the  right  to  convey,  and  that  he  had  done  no  act 
to  encumber  the  land,  etc.;  and  the  mortgages  are  not  in  any 
manner  mentioned,  or  referred  to,  in  it. 

Without  a reformation  of  that  deed  the  plaintiff  cannot  suc- 
ceed; by  his  deed  he  has  excluded  the  equitable  obligation. 

Whether  liable  in  respect  of  the  mortgages,  upon  his  covenants 
contained  in  the  deed,  or  not,  need  not,  and  should  not,  be  now 
considered;  but,  if  the  defendant  be  liable  to  him,  it  can  be  only 
because  he  made  himself  liable,  in  respect  of  the  mortgages,  to 
his  vendor;  it  is  by  his  act  alone  that  any  liability  is  carried  to  the 
defendant — if  there  be  any — to  pay  these  encumbrances. 

And,  that  being  so,  the  question  arises : whether  the  deed 
should  be  reformed  so  that  the  plaintiff  may  have  the  relief  he 
seeks. 

Unquestionably,  if  he  had  desired  it,  the  land  should  have 
been  conveyed  subject  to  the  mortgages.  I do  not,  at  the  moment, 
perceive  what  his  object  may  have  been  in  not  so  conveying,  unless 
it  was  to  conceal  the  highly  speculative  character  of  dealings  in 
such  properties — ^the  sellings  and  exchanges  of  equities  of  re- 
demption in  lands  mortgaged  until  the  equities  may  be  merely 
burdens  instead  of  profitable  property. 

But  there  should  be  no  reformation  which  would  make  the 
defendant  personally  bound  in  any  way  to  pay  off  these  mort- 
gages, for  these  reasons : there  was  no  agreement,  expressed  or 
tacit,  that  she  should  be ; it  was  not  intended  by  either  buyer  or 
seller  that  she  should  be. 

There  could  not  have  been  any  such  intention  on  even  the 
plaintiff^s  part,  because  he  never  thought  there  was  any  liability 
upon  him  to  pay  anything : it^is  so  explicitly  stated  in  his  affidavit 
of  the  26th  September,  1924,  in  the  action  against  him : “ there 
was  no  contract,  either  expressed  or  implied  . . . that  I should 
pay  or  discharge  the  mortgage  encumbrance  . . . and  there 
was  no  agreement  or  intention  of  assuming  the  said  mortgage 
encumbrance.” 

In  the  deed  to  him  of  the  land  there  is  no  reference,  of  any 
kind,  to  the  mortgages:  but,  on  the  contrary,  the  deed  contains 
the  usual  statutory  covenants;  so  that  the  registered  title,  instead 
of  shewing  any  such  obligation,  shewed  rather  that  there  was  none. 
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For  defendant  much  reliance  was  placed  upon  the  fact  that 
she  is  a married  woman,  and  the  contention  that,  as  she  can  con- 
tract only  in  the  manner  provided  by  legislation,  she  cannot  be 
liable  upon  any  implied  covenant  or  equitable  obligation;  but  I am 
unable  to  give  effect  to  that  contention;  I can  perceive  no  good 
reason  why  a married  woman  taking  property,  as  the  defendant 
did^  should  be  allowed  to  hold  it  free  from  an  equitable  obligation 
that  would  go  with  it  if  she  were  not  a married  woman:  the  rule 
should  be  that  she  takes  subject  to  the  obligation  or  not  at  all. 
But  the  fact  that  she  was  a married  woman,  as  well  as  all  other 
facts  bearing  upon  the  subject,  should  be  taken  into  consideration 
in  considering  the  question  whether  the  equitable  obligation  is 
applicable  to  this  case:  see  Hawn  v.  Malone  (1920),  176  N.W. 
Eepr.  393  (Iowa),  in  which  it  is  said  that  the  obligation  does  not 
arise  on  an  exchange  of  equities  of  redemption. 

And  one  fact  alone  is  enough  to  preclude  its  application  here. 

The  married  woman,  illiterate  and  otherwise  at  a disadvantage 
in  dealing  with  the  plaintiff,  was  induced  to  take  this  property  on 
the  misrepresentations  of  the  plaintiff  which  I have  already  men- 
tioned, and  need  not  repeat. 

The  rents  were  to  carry  the  property;  the  mortgages  were  not 
to  be  paid  by  her  out  of  her  own  money ; it  was  the  income  of  the 
property  that  was  to  pay  them;  and  so  to  turn  around  now  and 
say,  It  is  not  the  rents,  it  is  you,  who  must  pay,^^  could  hardly 
be  called  imposing  an  equitable  obligation — it  might  better  be 
described  as  perpetrating  a fraud. 

Accordingly,  I must  hold  that  the  plaintiff^s  claim  fails  and 
should  be  dismissed. 

The  defendant  has  not  alleged  fraud;  and  has  not  asked  to 
have  the  transaction  set  aside.  It  is  said  for  the  plaintiff  that 
relief  could  not  have  been  given  in  any  case,  that  restitution  could 
not  now  be  made.  But  I am  by  no  means  sure  of  that : see  Adam  v. 
Newhigging  (1888),  13  App.  Cas.  308. 

However,  no  such  claim  is  made : and  so  no  such  question  can 
be  considered. 

But  a claim  is  made  for  damages  arising,  it  is  alleged,  from 
the  misrepresentations  before  mentioned. 

That  cannot,  however,  be  given  effect  in  this  proceeding,  as 
fraud  is  not  charged;  and,  otherwise,  the  defendant  must  have 
resort  to  her  deed  as  it  is,  or  as  its  covenants  might  be  expressed 
in  an  action  for  reformation. 

All  that  can  be  done  is : dismiss  this  claim,  with  costs. 
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[IN  CHAMBERS.] 

Ee  W. 

Illegitimacy — Death  Intestate  and  Unmarried  of  Person  Born  out  of 

Wedlock, — Legitimation  by  Subsequent  Marriage  of  Parents — Legiti- 
mation Act,  1921,  secs.  2,  3 — Application  to  Foreign  Marriage — 

Croion  not  Bound  by  Act,  not  being  Mentioned  therein — Escheat  of 

Estate  to  Grown — Interpretation  Act,  sec.  11 — Bounty  of  Grown — 

Escheats  Act,  secs.  3,  6. 

W.  was  born  out  of  wedlock,  in  England;  his  parents  subsequently 
married  in  England;  and  he  came  to  Ontario  in  1902,  being  then  24 
years  of  age,  and  acquired  a domicile  in  Ontario.  In  1922  he  died 
intestate  and  unmarried:  — 

Held,  that  the  Ontario  Legitimation  Act,  1921,  11  Geo.  V.  ch.  53,  in- 
cludes the  case  of  a foreign  marriage;  and,  consequently,  W.  was, 
from  and  after  the  1st  July,  1921,  “for  all  purposes  . . . legitimate” 
(sec.  2 of  the  Act) . 

But,  the  King  not  being  expressly  mentioned  in  the  statute,  the  right 
of  the  Crown  to  an  escheat  was  not  affected:  Interpretation  Act, 

R.S.O.  1914,  ch.  1,  sec.  11. 

The  estate  of  W.,  therefore,  belonged  to  the  Crown. 

The  Courts  have  no  right  to  relieve  against  any  statutory  provision; 
but  the  Crown  may  give  the  estate  or  any  part  of  it  to  any  one 
thought  to  have  a legal  or  moral  claim:  Escheats  Act,  R.S.O.  1914,  ch. 
104,  secs.  3,  6. 

Application^  under  sec.  66  of  the  Trustee  Act,  E.S,0. 1914,  ch. 
121,  for  the  direction  of  the  Court  as  to  the  disposition  of  a sum 
of  money  in  the  hands  of  the  Public  Trustee. 

February  25.  The  application  was  heard  by  Eiddell^  J.,  in 
Chambers. 

J.  R.  Johnson,  for  the  applicant. 

K.  W.  Wright,  the  Public  Trustee,  in  person. 

February  27.  Eiddell^  J. : — An  application  under  the  Trustee 
Act,  E.S.O.  1914,  ch.  121,  sec.  66 — the  circumstances  are  rather 
unusual. 

In  1878,  N.W.  was  born  out  of  wedlock  to  Ann  E.  W.,  at  Brad- 
ford, England,  the  putative  father  being  William  M.;  in  1881, 
William  AI.  and  Ann  E.  W.,  being  both  domiciled  in  England, 
intermarried,  and  legitimate  children  were  born  to  them  in  1881, 
1884,  1886,  1891,  1894,  and  1896 — some  of  whom  survive,  one  is 
dead  without  and  one  with  issue. 

From  the  time  of  his  marriage,  FT.W.  lived  with  his  fatlier  and 
mother,  being  considered  a child  of  the  family,  and  no  distinction 
being  made  because  of  his  illegitimacy.  In  1902,  he  being  then  24 
years  of  age,  came  to  Toronto,  which  place  he  made  his  domicile, 
and  at  which  he  lived  until  the  6th  June,  1922 — he  then  died  un- 
married and  intestate.  * 


1925. 
Feb.  27. 
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His  estate,  amounting  to  about  $1,500,  all  personalty,  was  taken 
possession  of  by  the  Public  Trustee,  who,  after  certain  proper  dis- 
bursements, Las  remaining  $909.71. 

The  Court  is  now  applied  to,  under  the  section  named,  for  a 
direction  as  to  the  disposition  of  the  sum  mentioned. 

The  real  question  to  be  determined  is  as  to  the  right  of  the 
Crown. 

It  is  elementary  that  personal  estate  follows  the  person,  sequitur 
personam,  and  in  case  of  intestacy  the  succession  is  according  to  the 
law  of  the  domicile.  It  is  equally  elementary  that,  in  the  absence 
of  a statute,  by  the  Common  Law  of  England,  in  force  in  this  Pro- 
vince since  1792,  the  property  of  an  illegitimate — filius  nulliiLS — 
in  case  of  intestacy  and  absence  of  issue  escheats  to  the  Crown  in 
the  Province  of  Ontario:  Attorney -General  for  Ontario  v.  O'Reilly 
(1878-80),  26  Or.  126,  6 A.R.  576;  Mercer  v.  Attorney -General  for 
Ontario  (1881),  5 Can.  S.C.R.  538;  Attorney-General  for  Ontario 
V.  Mercer  (1883),  8 App.  Cas.  767. 

Looking  now  at  our  recent  legislation : the  Ontario  Legitimation 
Act,  1921,  11  Geo.  V.  ch.  53,  provides : — 

^^2.  If  the  parents  of  any  child  heretofore  or  hereafter  born 
out  of  lawful  wedlock  have  heretofore  intermarried  or  hereafter 
intermarry  such  child  shall  for  all  purposes  be  deemed  to  be  and 
to  have  been  legitimate  from  the  time  of  birth  . . R 

By  sec.  3,  nothing  in  the  Act  affects  any  interest  in  property 
vested  in  any  person  ” before  the  Act  or  the  marriage,  whichever 
is  last;  but  as  to  other  property  the  Act  seems  to  be  effective. 

Quoad  any  property  in  the  Province  there  can  be  no  doubt  that 
the  Legislature  of  the  Province  has  the  power  of  declaring  that  any 
person  is  legitimate,  and  of  determining  the  succession  or  devolution 
of  any  property,  and  this  notwithstanding  In  re  Wright's  Trust 
(1856),  2 K.  & J.  595.  The  question  is,  has  the  Legislature,  by 
the  statute  just  mentioned,  effectively  declared  that  the  property 
of  N.W.  shall  be  disposed  of  as  though  he  were  from  and  after  the 
1st  July,  1921,  legitimate? 

I have  no  difficulty  from  one  anomalous  result  of  giving  full 
effect  to  the  Act,  namely,  that  N.W.  would  be  illegitimate  in  Eng- 
land and  legitimate  in  Ontario.  Such  cases  as  Birtwliistle  v.  Var- 
dill  (1840),  7 Cl.  & F.  895,  shew  that  that  is  not  a real  difficulty. 

A somewhat  similar  but  not  wholly  parallel  case  is  that  of  mar- 
riage— several  persons,  amongst  them  a minister  of  great  note,  left 
England  and  came  to  Canada  in  order  to  contract  a marriage 
with  a deceased  wife’s  sister — a marriage  wholly  proper  and  unex- 
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ceptionable  here,  but  then  regarded  with  horror  in  England,  not- 
withstanding the  efforts  of  some  in  high  place. 

The  two  points  to  consider  are : — 

1.  Does  the  Act  include  the  case  of  a foreign  marriage? 

2.  Is  the  x4ct  to  be  construed  to  affect  the  right  of  the  Crown  to 
an  escheat? 

As  regards  the  first  point — when  it  is  remembered  that  the 
question  of  legitimacy  after  marria.ge  depends  p'imd  facie  u^on  the 
domicile  of  the  marriage,  and  that  in  the  present  position  of  the 
Province  there  are  many  here  domiciled  who  have  come  from  abroad, 
I think  the  Act  contemplates  foreign  as  well  as  domestic  marriages 
— and  consequently  N.W.  was,  from  and  after  the  1st  July,  1921, 
for  all  purposes  ....  legitimate.^^ 

But  he  had  been  filius  millius.”  The  Act  could  not  give  him 
ancestors — the  claim  of  collateral  kindred  consists  in  being  derived 
from  the  same  common  ancestor,  and  at  the  Common  Law  he  could 
have  had  no  collateral  kindred,  no  legal  heirs  except  by  lineal 
descent  from  himself.  Were  it  not  for  the  statute  then,  the  Crown 
would  on  his  death  be  entitled  to  his  estate. 

Both  at  the  Common  Law  and  by  the  Interpretation  Act,  E.S.O, 
1914,  ch.  1^  sec.  11,  ~No  Act  shall  affect  the  rights  of  His'  Majesty, 
His  Heirs  or  Successors,  unless  it  is  expressly  stated  that  His 
Majesty  shall  be  bound  thereby:”  Attorney-General  v.  Donaldson 
(1842),  10  M.  & W.  117,  123;  Theherge  v.  Landry  (1876),  2 App. 
Cas.  102;  Cushing  v.  Dupiiy  (1880),  5 App.  Cas.  409,  419;  Roberts 
V.  Ahern,  [1904]  1 C.L.E.  (Australia)  406;  etc.,  etc. 

The  Common  Law  rule,  indeed,  is  relaxed  when  there  is  a 
necessary  implication  that  the  King  is  meant  to  be  bound:  Stewart 
V.  Thames  Conservators,  [1908]  1 K.B.  893. 

But  Ihere  is  no  such  modification  allowed  by  tlie  statute;  and 
I must  obey  it.  The  Courts  at  the  present  day  have  no  right  to 
relieve  against  any  statutory  provision. 

Acts  of  Parliament  are  omnipotent,  and  are  not  to  be  got  rid 
of  by  declarations  of  Courts  of  Law  or  Equity :”  Gibbs  v.  Guild 
(1882),  9 Q.B.D.  59,  per  Holker,  L.J.,  at  pp.  74,  75:  cf.  Edwards 
V.  Edivards  (1876),  2 Ch.  D.  291,  297;  Curtis  v.  Penny  (1802),  6 
Ves.  739;  Onrol  v.  Katz  (1925),  27  O.W.K.  498  {coram  me).  The 
King  is  not  expressly  mentioned  in  this  statute,  and  consequently, 
while  for  all  other  purposes,  e.g.,  inheriting  property,  the  illegiti- 
mate becomes  or  may  become  legitimate,  the  right  of  the  King  to 
his  escheat  is  not  affected. 

The  result,  therefore  is,  that  the  Public  Trustee  will  be  in- 
structed that  the  said  fund  belongs  to  thq  Crown. 

40 — 56  o.L.R. 


Ridden,  J. 
1925. 
Re  W. 
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. There  is  nothing  of  course  to  prevent  the  Crown,  if  his  Honours 
advisers  think  it  proper^  to  give  the  fund  or  any  part  of  it  to  any 
one  thought  to  have  a legal  or  moral  claim:  the  Escheats  Act, 
R.S.O.  1914,  ch.  104,  secs.  3,  6. 

But  that  is  a matter  with  which  neither  the  Court  nor  the  Pub- 
lic Trustee  has  any  concern  or  any  right  to  interfere  by  way  of 
advice  or  otherwise. 

The  Public  Trustee  may  have  his  costs  out  of  the  fund. 


[IN  CHAMBERS.] 

Gibbs  v.  Gibbs. 

Husband  and  Wife — Interim  Alimony  and  Disbursements — Wife  Pos- 

sessed  of  Means  of  her  own. 

An  order  for  the  payment  by  the  defendant  to  the  plaintiff  in  an  action 
for  alimony  of  interim  alimony  and  disbursements  was  set  aside,  it 
appearing  that  the  plaintiff  had  means  of  her  own  ample  for  the 
purpose  of  maintaining  herself  and  bringing  the  action  to  trial. 
Coombs  V.  Coombs  (1866),  L.R.  1 P.  & D.  218,,  and  Knapp  v.  Knapp 
(1887),  12  P.R.  105,  followed. 

Appeal  by  the  defendant  from  an  order  of  one  of  the  Local 
Judges  at  Hamilton. 

February  27.  The  appeal  was  heard  by  Riddell,  J.,  in  Cham- 
bers. 

C.  G.  Dynes,  for  the  defendant. 

R.  S.  C assets,  K.C.,  for  the  plaintiff. 

February  28.  Riddell,  J. : — The  plaintiff  sued  for  alimony  by 
writ  tested  the  27th  November,  1924;  an  appearance  was  entered 
on  the  1st  December;  a statement  of  claim  was  delivered  on  the 
29th  December,  a statement  of  defence  on  the  5th  January,  1925; 
on  the  3rd  February,  an  application  was  made  for  interim  alimony, 
and  adjourned  to  enable  the  parties  to  be  cross-examined  upon  their 
affidavits;  the  application  was  renewed  on  the  14th  February,  and 
resulted  in  an  order  of  the  18th  February  that  the  defendant  pay 
interim  alimony  at  the  rate  of  $50  a month  from  the  15th  Decem- 
ber, 1924 — also  interim  disbursements  and  a counsel-fee  of  $150. 
On  being  reduced  to  form,  the  order  reads  for  $100  as  arrears  of 
interim  alimony  since  the  1st  January  to  the  18th  February;  $50 
on  the  1st  day  of  March  and  of  each  succeeding  month;  $194.10 
interim  disbursements,  including  $150  counsel-fee. 

The  defendant  appeals  upon  the  grounds  that  the  plaintiff  is 
amply  supplied  with  means,  and  in  any  case  the  amount  allowed  is 
too  much. 
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It  appears  that  the  plaintiff  is  occupying  a house  belonging  to 
and  kept  up  by  the  defendant : that  she  has  $7,200  in  Victory  bonds, - 
$5,800  in  mortgages,  $1,000  in  the  bank — total  assets,  $14,000. 

The  defendant  had  allowed  the  plaintiff  $75  a month  for  about 
five  years  until  the  15th  November,  1924,  then  $50  was  paid  on 
the  15th  December — the  allowance  then  stopped.  (The  date  from 
which  the  Local  Judge  allowed  interim  alimony  is  stated  in  his 
memorandum  as  the  15th  day  of  December,  1924,  being  the  date 
up  to  which  he  had  paid  the  plaintiff  her  allowance.^^)  The  plain- 
tiff swears  that  she  has  an  income  of  about  $60  a month  outside  of 
the  allowance,  but  that  she  cannot  properly  live  and  clothe  herself 
or  bring  this  action  down  to  trial  unless  afforded  relief  by  this 
Court. 

The  principle  upon  which  interim  alimony  is  allov^ed  is  clearly 
stated  by  the  late  Chancellor  in  Knapp  v.  Knapp  (1887),  12  P.E. 
105 — it  is  founded  upon  the  presumption  that  the  husband  has 
everything  and  the  wife  nothing^  but  when  the  contrary  appears 
the  presumption  is  done  away  with. 

Coomds  v.  'Coombs  (1866),  L.R.  1 P.  & D.  218,  and  George  v. 
George  (1866),  ib.  554,  are  decided  on  the  same  principle — as  is  the 
recent  case  before  my  brother  Lennox  of  Som'Ors  v.  Somers  (1924), 
25  O.W.N.  516. 

It  almost  savours  of  absurdity  to  say  that  a lady  with  a capital 
of  $14,000,  much  of  it  liquid  assets,  cannot  live  and  conduct  a law- 
suit without  money  paid  by  her  husband.  As  is  said  by  the  Judge 
Ordinary  in  Coombs  v.  Coombs,  In  this  case  it  appears  that  there 
is  a fund  in  the  wife^s  hands  from  which  she  can  be  alimented 
pending  suit.  If  it  should  turn  out  that  she  is  in  the  right,  the 
sum  she  may  expend  on  account  of  her  sustenance  during  the  suit 
should  be  taken  into  consideration  in  allotting  permanent  alimony ; 
but  if  it  should  turn  out  that  she  is  in  the  wrong,  she  will  have  no 
claim  against  her  husband.  It  seems  to  me  that  I ought  not  now 
to  make  any  order  for  alimony,  considering  she  has  this  sum  in  her 
possession,  and  that  the  Court  has  means  of  rectifying  the  matter 
at  the  end  of  the  suit  if  she  should  turn  out  to  be  in  the  right.’’ 

Moreover,  she  has  ample  means  wherewith  to  defray  all  her  dis- 
bursements, including  counsel-fee — these  will  be  repaid  her  if  she 
is  right. 

The  appeal  will  be  allowed — so  far  as  costs  are  concerned  I 
make  them,  quantum  valeat^  to  the  defendant  in  any  event. 

It  cannot  be  made  too  clear  that,  in  the  present  state  of  the  law, 
a wife,  suing  her  husband  for  alimony,  cannot  by  simply  so  doing 
make  him  pay  her  some  money.  ^ 


Riddell,  J. 
1926. 
Gibbs 

V. 

Gibbs. 


616 


ONTAEIO  LAW  REPORTS. 


1925. 
March  6. 


[vOL. 

[APPELLATE  DIVISION.] 

Quong  y.  Pong. 

Lease — Assignment  of,  and  of  Right  of  Renewed,  for  Value — No  Pro- 
vision for  Renewal  Contained  in  Lease  — New  Lease  Procured  by 
Assignor  Enuring  to  Benefit  of  Assignees' — Application  of  Equit- 
able Principle — Implied  Trust. 

P,,  Q.,  and  another  were  partners  carrying  on  a business  in  premises 
of  which  they  had  a lease  from  T.  for  a term  of  three  years  from 
the  1st  March,  1916.  The  partnership  was  dissolved  on  the  19th 
June,  1918.  P.  thereupon  acquired  in  his  own  name  a lease  of  the 
premises  for  a period  of  fife  years  commencing  at  the  expiry  of  the 
first  term.  After  litigation,  the  lease  was  assigned  by  P.  to  Q.  and 
his  co-partner,  in  consideration  of  $600  paid  to  P.  In  the  instrument 
of  assignment  it  was  provided  that  the  assignees  “ may  hold  and 
enjoy  the  premises  for  the  residue  of  the  term  granted  by  such  lease 
and  for  a renewal  thereof  (if  any)  for  their  own  use  and  benefit 
without  any  interference  of  the  assignor.”  Notwithstanding  this, 
before  the  expiry  of  the  second  lease,  which  did  not  contain  any  pro- 
vision for  renewal,  P.  procured  from  T.  a further  lease  of  the  prem- 
ises for  six  years  from  the  1st  March,  1924;  and  T.  was  proceeding 
to  evict  Q.  and  his  partner,  with  a view  to  P.  entering  under  the  new 
lease,  when  this  action  was  brought  by  Q.  and  his  partner  against 
P.  and  T.  for  an  injunction.  The  new  lease  was  at  an  increased 
rental,  which  the  plaintiffs  were  willing  to  pay:  — 

Held,  that,  when  P.  received  $600  for  an  assignment  of  the  current 
term  and  “for  a renewal  thereof  (if  any),”  he  precluded  himself 
from  entering  into  competition  with  his  assignees  in  seeking  a 
renewal  of  the  lease;  for,  although  there  was  not  an  express  trust, 
a trust  was  implied,  raised  and  created,  by  the  act  of  the  parties 
and  by  implication  of  law. 

The  expression  “ renewal  ” in  the  assignment  referred  to  the  probability 
that  P.  would  grant  a new  lease  to  the  tenant  in  preference  to  a 
stranger. 

Keech  v.  Sandford  (1726),  2 W.  & T.L.C.,  8th  ed.,  706,  and  Griffith  v. 

Owens,  [1907]  1 Ch.  195,  applied  and  followed. 

In  another  view,  P.  sold  the  renewal  of  the  lease,  having  no  title  to  it; 
and,  when  a new  lease  was  granted,  that  went  to  feed  his  title,  and 
so  he  became  a trustee  for  the  plaintiffs. 

Appeal  by  the  plaintiffs  from  an  order  of  Mowat,  J.,  of  the 
29th  January,  1925,  in  the  Weekly  Conrt,  dismissing  the  plaintiffs’ 
motion  for  an  interlocutory  injunction  restraining  the  defendant 
Pong  from  assigning  a lease,  and  restraining  the  defendant  Thom- 
son from  evicting  the  plaintiffs  from  the  demised  premises. 

February  5.  The  appeal  was  heard  by  Latchford^  C.J.,  Mid- 
dleton, J.A.,  Logie,  J.,  and  Orde,  J.A. 

E.  F.  Raney,  for  the  appellants. 

Norman  Sommerville,  K.C.,  for  the  defendant  Pong,  respondent. 
M.  Grant,  for  the  defendant  Thomson,  respondent. 

By  consent  of  counsel,  the  appeal  was  heard  upon  the  merits  of 
the  action,  treating  the  motion  before  Mowat,  J.,  as  a motion  for 
judgment. 
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March  6.  The  judgment  of  the  Court  was  read  by  Middle- 
ton"^  J.A. : — The  facts  are  simple.  Thomson  is  the  owner  of 
premises  on  Spadina  avenue,  Toronto,  occupied  or  used  as  a 
Chinese  laundry.  The  plaintilf  Lum  Quong  and  the  defendant 
Pong  were  members  of  a firm  carrying  on  the  laundry  business. 
There  was  a third  partner  in  the  firm,  but  he  does  not  appear  to 
be  a factor  of  importance.  Thomson  leased  the  premises  to  Pong 
in  his  own  name  for  a term  of  three  years,  from  the  1st  March, 
1916.  The  partnership  was  dissolved  before  the  expiry  of  this 
lease,  on  the  19th  June,  1918.  Pong  thereupon  acquired  a lease 
of  the  property  in  his  own  name  for  a period  of  five  years  com- 
mencing at  the  expiry  of  the  first  term.  Litigation  followed.  The 
action  was  tried  before  the  late  Judge  Winchester  in  the  County 
Court  of  the  County  of  York^  and,  among  other  things,  he  directed 
that  Pong  should  assign  the  lease  to  Quong  and  his  co-partner  in 
consideration  of  $600  to  be  paid  to  him.  The  lease  was  accord- 
ingly assigned,  and  in  and  by  the  assignment  it  is  provided  that 
the  assignees  “ may  hold  and  enjoy  the  premises  for  the  residue 
of  the  term  granted  by  such  lease  and  for  a renewal  thereof  (if 
any)  for  their  own  use  and  benefit  without  any  interference  of 
the  assignor. Notwithstanding  this,  before  the  expiry  of  this 
second  lease,  which  did  not  contain  any  provision  for  renewal, 
Pong  procured  from  Thomson  a further  lease  of  the  premises  for 
six  years  from  the  1st  March^  1924,  being  the  expiry  of  the  second 
term,  and  the  defendant  Thomson  is  now  proceeding  to  evict 
Quong  with  a view  to  Pong  entering  under  this  new  lease.  The 
plaintiffs  are  desirous  of  continuing  the  laundry  business  in  the 
same  premises  and  would  suffer  a substantial  loss  if  Pong  could 
obtain  possession  of  the  premises  in  question. 

The  result  of  the  rivalry  between  these  parties  has  been  to 
enure  to  the  benefit  of  the  landlord,  for  the  new  lease  is  at  an 
increased  rental,  but  the  plaintiffs  are  willing  to  assume  the  burden 
of  this  new  lease,  and  the  landlord  stands  indifferent  and  is  ready 
to  accept  either  faction  as  tenant  if  protected  from  claims  by  the 
other. 

The  learned  Judge,  as  we  understand  it,  took  the  view  that 
there  was  nothing  to  prevent  the  defendant  obtaining  a lease  in  his 
own  name  for  his  own  benefit,  and  that  the  plaintiffs,  not  having 
been  provident  enough  to  arrange  for  a renewal,  and,  in  fact, 
having  at  one  stage,  long  before  their  lease  had  expired,  intimated 
that  they  would  not  pay  an  increased  rental,  had  no  rights  in  the 
premises. 

With  this  decision  we  cannot  agree,  as  we  think  that  when 
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Pong  received  his  $600  for  an  assignment  of  the  current  term  and 
''for  a renewal  thereof  (if  any)''  he  precluded  himself  from  enter- 
ing into  competition  with  the  assignees  in  seeking  a renewal  of 
the  lease.  If  it  had  not  been  for  this  provision  the  case  would  not 
have  been  brought  within  the  provision  of  the  equitable  principle 
of  Keech  v.  Sandford  (1726),  2 W.  & T.L.C.,  8th  ed.,  706.  In  that 
well-known  case  a term  had  descended  to  an  infant.  The  landlord 
refused  to  renew,  not  desiring  to  have  an  infant  tenant.  The 
trustee  then  took  a renewal  for  his  own  benefit.  He  acted  without 
fraud,  but  Lord  Chancellor  King  said  he  " should  rather  have  let 
it  run  out  than  to  have  had  the  lease  to  himself.  This  may  seem 
hard,  that  the  trustee  is  the  only  person  of  all  mankind  who  may 
not  have  the  lease ; but  it  is  very  proper  that  rule  should  be  strictly 
pursued,  and  not  in  the  least  relaxed;  for  it  is  very  obvious  what 
would  be  the  consequence  of  letting  trustees  have  the  lease  on 
refusal  to  renew  to  cestui  que  use/' 

It  is  true  that  here  there  was  not  an  express  trust,  but  there  was 
a trust  implied,  raised  and  created,  by  the  act  of  the  parties  and  by 
implication  of  law.  When  Pong,  for  good  consideration,  sold  the 
right  of  renewal,  he  precluded  himself  from  seeking  to,  renew  the 
lease  for  his  own  benefit. 

The  parties  well  knew  that  there  was  not  in  strictness  any  right 
of  renewal,  and  what  was  meant  by  this  expression  when  used  in 
the  assignment  was  clearly  the  probability  that  the  landlord  would 
grant  a new  lease  to  the  tenant  in  preference  to  a stranger. 

The  principle  is  of  wide  and  general  application.  As  said  by 
Parker,  J.,  in  Oriffith  v.  Owens,  [1907]  1 Ch.  195,  at  p.  205,  " I 
see  no  reason  why,  if  there  existed  on  the  part  of  the  purchaser 
the  necessary  fiduciary  relationship  or  duty,  the  principle  of  Keech 
V.  Sandford  should  not  be  applied  whether  the  lease  were  renewable 
of  right  or  not  renewable  at  all." 

The  same  result  is  reached  by  a slightly  different  process  of 
reasoning.  Pong  sold  the  renewal  of  the  lease,  having  at  that  time 
no  title  to  it.  When  a new  lease  was  granted,  that  went  to  feed  his 
title,  and  so  he  became  a trustee  for  the  plaintiffs. 

The  appeal  should  be  allowed  and  the  plaintiffs  should  have 
judgment  directing  that  the  lease  be  assigned  by  Pong  to  the  plain- 
tiffs, who  should  covenant  to  indemnify  him  against  the  lessee's 
covenants  contained  in  the  new  lease.  Pong  should  be  ordered 
to  pay  the  costs  of  the  action  and  of  the  appeal,  both  of  the  plain- 
tiffs and  of  his  co-defendant  Thomson. 


Judgment  for  the  plaintiffs. 
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Bowmanville  Hospital  v.  Township  of  Claeke. 

Municipal  Corporations — Liahility  for  Maintenance  in  Hospital  of  Indi- 
gent Patient — Hospitals  and  Charitable  Institutions  Act,  secs.  2{a), 

2S{2)  ,{S)  ,{Jf)  ,{5)  ,2Jf  — Notice  to  Municipality  — Sufficiency  — 

Whether  Condition  Precedent  to  Right  of  Recovery. 

The  primary  and  obvious  purpose  of  sec.  23  of  the  Hospitals  and  Char- 
itable Institutions  Act,  R.S.O.  1914,  ch.  300,  is  to  impose  upon  the 
municipality  in  which  an  indigent  patient  is  a resident  a liability 
for  his  treatment  in  a hospital  receiving  public  aid.  In  the  absence 
of  an  agreement  under  subsec.  2,  the  liability,  to  the  extent  fixed  by 
subsec.  4,  is  absolute  and  unqualified.  It  is  not  in  any  way  dependent 
upon  the  giving  of  the  notice  prescribed  by  subsec.  3.  The  notice 
required  by  subsec.  5 is  supplemental,  and  a hospital  has  not  to 
await  the  death  or  discharge  of  an  indigent  patient  before  it  can 
assert  a right  to  recover  from  the  municipality. 

Sufficiency  of  the  notices  given  in  this  case  considered,  and  judgment 
of  a County  Court  in  favour  of  the  hospital  against  the  municipality 
affirmed. 

An  appeal  by  the  Municipal  Corporation  of  the  Township  of 
Clarke^  the  defendants,  from  the  judgment  of  the  County  Court  of 
the  United  Counties  of  N'orthumberland  and  Durham  in  favour  of 
the  plaintiffs  in  an  action  for  the  recovery  of  the  charges  made  by 
the  plaintiffs  for  the  maintenance  and  treatment  in  their  hospital 
of  a person  resident  in  the  township  and  alleged  to  be  indigent. 

February  5.  The  appeal  was  heard  by  Latchfokd,  C.J.,  Mid- 
dleton^ J.A.,  Logie,  J.,  and  Cede,  J.A. 

F.  M.  Field,  K.C.,  and  T.  N.  Phelan,  K.C.,  for  the  appellants. 

J.  M.  Godfrey,  K.C.,  for  the  plaintiffs,  respondents. 

March  6.  The  judgment  of  the  Court  was  read  by  Latchfoed, 
C.J.: — This  appeal  is  from  a judgment  of  his  Honour  Judge 
Huycke,  sitting  in  the  County  Court  of  the  United  Counties  of 
N’orthumberland  and  Durham,  who  held  the  defendants  liable  to 
the  plaintiffs  for  $733.50  in  an  action  brought  under  sec.  23  of  the 
Hospitals  and  Charitable  Institutions  Act,  E.S.O.  1914,  ch.  300,  by 
a hospital  receiving  aid,  under  sec.  2(a)  of  the  statute,  against  the 
corporation  of  a municipality  in  which  an  indigent  patient  resided 
when  admitted  to  the  hospital. 

The  hospitaBs  charges  for  maintaining  the  patient  were  paid  by 
one  of  her  sons  until  the  11th  February,  1923,  when  this  son  left 
the  district.  From  that  date  until  the  patient’s  death  on  the  14th 
June,  1924,  nothing  was  paid.  While  the  action  was  begun  before 
she  died,  it  was  not  tried  until  afterward.  Counsel  for  both  par- 
ties agreed,  at  the  trial,  according  to  the  statement  of  the  learned 
trial  Judge,  that  the  claim  should  be  corisidered  as  if  made  for  the 
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whole  period  up  to  the  date  of  her  death,  and  the  trial  proceeded 
and  judgment  was  rendered  having  regard  to  that  understanding. 

About  nine  months  after  payments  had  ceased,  on  the  17th 
November,  1923,  the  plaintiffs’  secretary-treasurer  wrote  to  the 
clerk  of  the  defendant  municipality  setting  forth  that  fact,  and 
stating  that,  as  the  patient  came  from  the  township,  the  hospital 
looked  to  the  township  corporation  for  payment.  An  account  was 
enclosed  for  the  balance  then  due,  $417. 

A more  formal  notice,  signed  by  the  secretary-treasurer  and  the 
superintendent  of  the  hospital,  was  sent  by  registered  post  to  the 
clerk  of  the  municipality  on  the  11th  December,  1923,  and  was  duly 
received.  Still  another  notice  was  sent  later.  It  is  undated,  but 
noted  by  the  township  clerk  to  have  been  received  on  the  19th 
March,  1924.  Notice  by  the  superintendent  of  the  patient’s  death 
and  of  the  claim  of  the  hospital  for  payment  from  the  11th  Feb- 
ruary, 1923,  to  the  14th  June^  1924,  was  served  on  the  defendants’ 
clerk  on  the  17th  June,  1924. 

There  was  no  agreement  between  the  parties  under  subsec.  2 of 
sec.  23  of  the  Act  that  the  municipality  should  make  a fixed  annual 
grant  to  the  hospital  for  the  maintenance  of  indigent  patients  from 
the  township. 

The  first  ground  of  the  appeal  is  that  the  patient  was  not  an 
indigent  person.  After  the  notice  of  appeal  was  given,  but  before 
the  appeal  came  on  to  be  heard,  the  meaning  of  the  term  indi- 
gent ” in  the  statute  was  determined  by  both  Courts  of  the  Appel- 
late Division^  in  National  Sanitanum  Association  v.  Toivn  of  Mat- 
tawa  (1925),  ante  474,  and  Toronto  Hospital  for  Consumptives  v. 
Town  of  Sudbury  (1921),  ante  513.  Accordingly  this  ground  was 
not  pressed  on  the  argument  at  bar. 

The  second  and  main  ground  of  appeal  is  that  the  letter  of  the 
17th  November,  1923,  was  not  a compliance  "vvith  the  requirements 
of  subsec.  3 of  sec.  23  of  the  Act.  It  was  not  given  by  the  superin- 
tendent of  the  hospital,  and  appears  not  to  have  been  sent  by  regis- 
tered post.  The  notice  of  the  11th  December  complied  with  the 
statute,  as  did  that  given  after  the  patient’s  death,  with  this  excep- 
tion, that  it  was  served  on  the  clerk  instead  of  being  sent  to  him 
by  registered  post. 

The  contention  of  the  defendants  is  that  the  sending  of  the 
notice  required  by  the  statute  in  the  manner  specified  therein  is  a 
condition  precedent  to  the  right  of  recovering  payment  for  the 
maintenance  of  the  indigent  patient.  That  contention  cannot,  in 
my  opinion,  prevail;  but,  even  if  it  could,  the  notice  as  prescribed 
by  subsec.  3 was  duly  given  before  action  was  brought. 
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The  primary  and  obvious  purpose  of  sec.  23  is  to  impose  upon 
the  municipality  in  which  an  indigent  patient  is  a resident  a liabil- 
ity for  the  treatment  of  such  patient  in  a hospital  receiving  public 
aid.  In  the  absence  of  an  agreement  under  subsec.  2,  the  liability, 
to  the  extent  fixed  by  sec.  24,  as  not  more  than  $1  per  day,  is 
absolute  and  unqualified.  It  is  not  in  any  way  dependent  on  the 
giving  of  the  notice  prescribed  by  subsec.  3.  No  time  is  fixed 
within  which  the  notice  should  be  given.  When  it  was  in  fact  given 
in  the  manner  prescribed^  the  clerk  of  the  defendant  municipality 
did  not  repudiate,  under  subsec.  4,  the  statement  that  the  patient 
was  a resident  of  the  township.  This  subsection  seems  to  me  to  be 
enacted  mainly  for  the  benefit  of  hospitals  maintaining  indigent 
patients  who  should  be  a charge  on  the  municipality  in  which  they 
reside. 

The  notice  required  by  subsec.  5 is  plainly  supplemental,  and  a 
hospital  has  not  to  await  the  death  or  discharge  of  an  indigent 
patient  before  it  can  assert  a right  to  recover  from  the  munic- 
ipality.* 

Appeal  dismissed  ivith  costs. 

*The  material  provisions  of  sec.  23  are  as  follows:  — 

(1)  The  corporation  of  the  municipality  in  which  an  indigent 
person  admitted  to  a hospital  receiving  aid  under  this  Act  is  at  the 
time  of  his  admission  resident  shall  be  liable  to  pay  to  the  governing 
body  of  the  hospital  the  charges  for  his  treatment,  and,  in  the  case 
of  his  death,  his  burial  expenses,  not  exceeding  $15. 

(2)  A municipal  corporation  may  agree  with  the  trustees  or  other 
governing  body  of  the  hospital  to  pay  a fixed  annual  grant  in  lieu  of 
its  liability  for  the  maintenance  of  the  indigent  patients  admitted  to 
such  hospital  from  the  municipality. 

(3)  Where  there  is  no  such  agreement,  and  an  indigent  person  is 
admitted  as  a patient  to  any  hospital  receiving  aid  under  this  Act, 
the  superintendent  of  such  hospital  shall  by  registered  post  notify  the 
clerk  of  the  municipality  of  which  such  patient  represents  himself  as 
being  a resident  that  he  has  been  admitted  to  the  hospital,  giving  such 
particulars  as  may  be  ascertainable  to  enable  the  clerk  to  identify  the 
patient. 

(4)  Unless  the  clerk  within  fourteen  days  after  the  mailing  of 
such  notice  notifies  the  superintendent  of  the  hospital  by  registered 
post  that  such  patient  is  not  a resident  of  that  municipality,  he  shall 
be  deemed  to  be  a resident  of  it. 

(5)  Upon  the  discharge  or  death  of  a patient  who  was  or  under 
subsection  3 is  deemed  to  have  been  a resident  of  the  municipality 
at  the  time  of  his  admission,  the  superintendent  of  the  hospital  shall 
give  notice  thereof  by  registered  post  to  the  clerk  of  the  municipality, 
and  shall  furnish  a statement  of  the  claim  of  the  hospital  in  respect 
of  such  patient,  and  the  corporation  of  the  municipality  shall  be  liable 
for  and  shall  pay  the  amount  of  such  claim. 
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Practice — Writ  of  Summons — Service  out  of  Ontario — Order  Permitting 

— Provision  for  Service  of  Statement  of  Claim  with  Writ,  whether 

Necessary — Rules  28,  172-— Forms  2,  69. 

It  is  not  necessary,  under  the  Rules  or  the  practice,  that  an  order  for 
service  out  of  the  jurisdiction  of  a writ  of  summons  which  is  not 
specially  endorsed  should  specifically  provide  for  the  service  of  the 
statement  of  claim. 

Reference  to  Rules  28  and  772  and  Forms  2 and  69. 

Swallow  V.  Adams  (1925),  27  O.W.N.  441,  overruled. 

Mclver  v.  Crown  Point  Mining  Co.  (1900),  19  P.R.  335,  and  Lovell  y. 
Taylor  (1905),  5 O.W.R.  525,  explained  and  distinguished. 

Motion  by  the  plaintiffs  for  judgment  on  the  statement  of 
claim  in  default  of  defence. 

February  23.  The  motion  was  heard  by  Orde^  J.A.^  in  the 
Weekly  Court,  Toronto. 

W.  S.  Anderson,  for  the  plaintiffs. 

No  one  appeared  for  the  defendant. 

Febrnary  25.  Orde,  J.A.  : — The  plaintiffs  duly  obtained  leave 
from  the  Master  of  the  Supreme  Court  to  issue  a writ  of  summons 
for  service  out  of  the  jurisdiction  upon  the  defendant  in  the  Pro- 
vince of  Saskatchewan. 

The  action  is  for  specific  performance  of  a contract  involving 
lands  in  Ontario,  and  the  writ  was  not  specially  endorsed.  With 
the  writ  was  also  served  the  statement  of  claim,  as  required  by 
Rule  28,  and  also  a copy  of  the  Master^s  order. 

The  defendant*  failed  to  appear  or  to  deliver  any  statement  of 
defence,  and  the  plaintiffs  now  move  for  judgment. 

The  plaintiffs  are,  in  my  opinion,  entitled  to  judgment;  but 
my  attention  is  drawn  to  a recent  decision  of  my  brother  Mowat 
in  Swallow  v.  Adams  (1925)  ^ 27  O.W.N.  441,  to  the  effect  that 
failure  to  provide  in  the  order  permitting  service  out  of  the  juris- 
diction for  the  service  of  the  statement  of  claim  is  a fatal  defect 
in  the  proceedings.  In  the  present  case  the  Master’s  order  makes 
no  mention  of  the  statement  of  claim,  but  follows  form  69  appended 
to  the  Rules. 

Rule  28  provides  that  when  a defendant  is  to  be  served  out 
of  Ontario  with  a writ  of  summons,  the  statement  of  claim  shall 
be  served  therewith  unless  the  writ  is  specially  endorsed. 

There  is  nothing  in  this  Rule,  or  in  any  other,  which  requires 
the  order  permitting  the  issue  and  service  of  the  writ  to  provide 
in  addition  for  the  service  of  the  statement  of  claim. 
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In  my  jndgmeiitj  my  brother  Mowat  has  erred  in  interpreting 
Rule  28  as  he  did. 

Holding  this  yiew,  and  the  matter  being  one  of  sufficient 
importance,  within  the  provisions  of  sec.  32  of  the  Judicature 
Act,  I hereby  refer  the  present  motion  to  a Divisional  Court,  in 
accordance  with  subsec.  3 of  that  section. 


March  5.  The  motion  was  heard  by  a Divisional  Court  com- 
posed of  Latchfoed,  C.J.,  Hodgins,  Middleton,  and  Cede,  JJ.A. 

Anderson,  for  the  plaintiffs. 

]^o  one  appeared  for  the  defendant. 

March  6.  The  judgment  of  the  Court  was  read  by  Cede,  J.A.  : 
— This  motion  for  judgment  comes  before  the  Appellate  Division 
upon  a reference  by  myself  under  the  provisions  of  sec.  32  of  the 
Judicature  Act. 

The  circumstances  are  fully  set  forth  in  my  judgment  of  the 
25th  February,  1925,  and  so  need  not  be  repeated. 

The  simple  question  to  be  determined  is,  whether  or  not  it  is 
necessary,  under  the  Rules  or  the  practice,  when  obtaining  an  order 
for  service  out  of  the  jurisdiction  of  a writ  which  is  not  specially 
endorsed,  that  the  order  itself  should  specifically  provide  for  service 
of  the  statement  of  claim  as  well.  As  already  pointed  out  in  my 
earlier  judgment,  while  Rule  28  expressly  provides  that  where  a 
writ  is  not  specially  endorsed  the  statement  of  claim  shall  also  be 
served,  there  is  nothing  in  this  or  in  any  other  Rule  which  requires 
that  the  order  shall  specifically  mention  the  service  of  the  statement 
of  claim. 

By  Rule  772  it  is  provided  that  the  forms  contained  in  the 
appendix  shall  be  used  with  such  variations  and  modifications  as 
circumstances  may  require,  and  that  the  provisions  contained  in 
the  form  prescribed  shall  be  deemed  to  be  authorised  by  the  Rules. 
The  form  of  order  for  service  out  of  the  jurisdiction,  which  is  No. 
69  in  the  appendix,  makes  no  mention  of  the  service  of  the  state- 
ment of  claim ; so  that,  unless  there  is  some  provision  in  the  Rules 
or  the  practice  providing  otherwise,  it  is,  to  say  the  least,  a distinct 
hardship  that  a plaintiff  who  has  obtained  an  order  for  service  out 
of  the  jurisdiction  in  the  prescribed  form,  and  who  has  in  addition 
fully  complied  with  Rule  28  by  serving  with  it  a statement  of 
claim,  should  find  .that  he  is  unahle  to  obtain  judgment  merely 
because  of  his  failure  specifically  to  mention  the  statement  of  claim 
as  well  as  the  writ. 

In  Mclver  v.  Crown  Point  Mininq  Co.  (1900),  19  R.R.  335, 
and  v.  Taylor  (1905),  5 O.W.R.  525.  the  Master  in  Chain- 
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bers  held  that  the  order  should  authorise  the  service  of  the  state- 
ment of  claim  as  well^  not  because  the  Rules  so  provided^  but 
because  that  had  been  the  practice.  But  these  decisions  were  both 
^ before  the  present  Rules  were  adopted,  and,  when  examined,  it 
will  be  found  that  the  real  point  in  question  was  whether  or  not 
the  plaintiff  could  enter  judgment  by  default  without  waiting  for 
the  additional  period  allowed  after  appearance^  for  the  delivery  of 
a statement  of  defence.  It  appears  then  to  have  been  the  practice 
for  the  order  to  limit  a time  for  delivering  the  defence  as  well 
as  for  entering  the  appearance. 

Now  the  form  of  writ  prescribed  by  the  Rules  for  service  out 
of  the  jurisdiction,  No.  2,  expressly  refers  to  ^^the  statement  of 
claim  delivered  herewith  ” and  directs  the  defendant  to  deliver 
his  statement  of  defence  within  10  days  after  the  entry  of  his 
appearance.  So  that  there  is  no  occasion  for  mentioning  the  state- 
ment of  claim  in  the  order  at  all. 

Whatever  the  practice  may  have  been  before  1913,  the  decisions 
of  the  Master  in  Chambers,  even  if  sound  and  otherwise  binding 
on  this  Court,  are  no  longer  applicable  to  the  present  Rules  and 
the  forms  thereunder. 

I might  really  have  disregarded  the  judgment  of  my  brother 
Mowat  in  Swalloiv  v.  Ad<ims,  27  O.W.N.  441,  because  upon  this 
point  what  he  said  was  really  obiter.  In  that  case  the  plaintiff  had 
failed  to  serve  a statement  of  claim  with  the  writ,  as  required  by 
Rule  28^  so  that  he  was  clearly  not  entitled  to  judgment.  The 
present  case,  however,  being  one  of  some  importance  and  involving 
a large  amount  of  money,  it  did  not  seem  to  me  to  be  proper,  in 
view  of  my  learned  brother’s  opinion,  by  disregarding  it  to  leave 
any  doubt  upon  the  plaintiffs’  judgment  and  the  consequent  title 
to  the  lands  which  are  the  subject-matter  of  their  action. 

There  will,  therefore,  be  judgment  for  the  plaintiffs  for  specific 
performance  in  accordance  with  the  prayer  of  the  statement  of 
claim,  together  with  the  costs  of  the  action  and  of  the  motion 
before  me  and  before  the  ^PP^Hate  Division ^ 


Judgment  for  the  plaintiffs. 
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[APPELLATE  DIVISION.] 

[IN  BANKRUPTCY.] 

Re  Thompson  Knitting  Co.  Ltd. 

Bankruptcy — ClaiTn  by  Vendors  of  Goods  for  Damages  for  Breaches  of 
Contract  by  Purchasers — Deliveries  and  Payments  to  be  Made  by 
Instalments — Provision  for  Suspension  of  Deliveries  or  Cancellation 
upon  Default  in  Payment — Option  of  Vendors — Bankruptcy  of  Pur- 
chasers — Claim  of  Vendors  to  Rank  upon  Bankrupt  Estsite  — 
Whether  Incumbent  upon  Vendors  to  Notify  Trustee  of  Cancellor 
tion  or  Readiness  to  Deliver — Duty  of  Trustee — Failure  to  Call  for 
Completion — Measure  of  Damages — Date  of  Breach. 

The  claimants  were  declared  entitled  to  rank  against  the  bankrupt 
estate  for  damages  arising  from  the  breach  of  certain  contracts  for 
the  sale  of  goods  by  the  claimants  to  the  bankrupt  company. 

Each  contract  called  for  delivery  in  instalments,  and  payment  for  each 
shipment  was  to  be  made  within  a specified  period  after  delivery. 
There  was  in  each  contract  a provision  that,  if  any  payment  was  in 
arrear  under  that  contract  or  any  other,  deliveries  might  be  suspended 
or  the  contract  cancelled  at  the  vendors’  option.  The  purchasers  fell 
into  arrears,  and  the  vendors  suspended  further  deliveries,  but  the 
contract  was  neither  cancelled  by  the  vendors  nor  repudiated  by  the 
purchasers  before  the  date  of  the  bankruptcy: — 

Held,  that  it  was  not  necessary  for  the  vendors,  before  filing  any  proof  of 
their  claim  for  damages,  to  notify  the  purchasers  or  the  trustee  either 
that  they  had  cancelled  the  contracts  or  were  ready  to  deliver. 
While  the  bankruptcy  did  not  of  itself  constitute  a breach  of  the  con- 
tracts, it  did  not  upon  the  other  hand  cast  any  further  burden  upon 
the  vendors,  but  it  entitled  the  vendors  to  treat  the  contracts  as 
broken  if  the  trustee  did  not,  within  a reasonable  time,  approbate 
the  contracts  and  call  for  their  completion. 

It  was  unnecessary  for  the  vendors  first  to  tender  the  goods  to  the 
trustee;  and  the  trustee  could  not  call  for  completion  of  the  con- 
tracts by  the  vendors  without  full  performance  on  his  part  of  all 
the  purchasers’  obligations  thereunder. 

Ex  p.  Stapleton  (1879),  10  Ch.  D.  586,  and  William  Hamilton  Manu- 
facturing Co.  y.  Hamilton  Steel  and  Iron  Co.  (1911),  23  O.L.R.  270, 
referred  to. 

The  date  when  the  breach  must  be  deemed  to  have  taken  place  was 
the  date  of  the  first  meeting  of  the  creditors  of  the  bankrupt  com- 
pany. 

Judgment  of  Fisher,  J.,  affirmed. 

Issue  directed  to  be  tried  for  the  purpose  of  determining  what 
damages,  if  any,  Sever  & Wolf,  a firm  carrying  on  business  in 
England,  were  entitled  to  receive  for  an  alleged  breach  of  contract, 
from  the  estate  of  the  Thompson  Knitting  Company  Limited,  who 
in  September,  1923,  had  made  an  authorised  assignment  under 
the  Bankruptcy  Act. 

October  23,  1924.  The  issue  was  tried  before  Fisher.  J..  the 
Bankruptcy  Judge. 

W.  J.  McWhmney,  K.C.,  for  Bever  & Wolf. 

A.  W.  BaUcmtyne,  K.C.,  for  the  trustee  in  bankruptcy. 


1924. 
Nov.  1. 
1926. 
March  6. 
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November  1.  Fisher,  J.: — The  debtor-company  were  incor- 
porated under  the  Ontario  Oompanies  Act,  and  carried  on  business 
at  Bowmanville  as  wholesale  and  retail  manufacturers  of  hosiery 
and  designers  and  dealers  in  textile  products. 

Bever  & Wolf  carried  on  business  in  Bradford,  England. 

In  October,  1922^  the  debtor-company  ordered  from  Bever  & 
Wolf  5,000  pounds  of  artificial  silk  wool,  of  which  3,240  pounds 
were  delivered.  On  the  28th  December,  1922,  the  debtor-company 
ordered  10,000  pounds,  and  only  307  pounds  were  delivered.  On 
the  6th  January,  1923,  the  debtor-company  ordered  10,000 
pounds;  no  delivery  was  made  under  this  order.  On  the  13th 
January,  1923,  the  debtor-company  ordered  2,500  pounds,  and  933 
pounds  were  delivered.  And  on  the  15th  January,  1923,  the 
debtor-company  ordered  5,000  pounds,  and  only  379  pounds  were 
delivered.  The  wool  was  to  be  delivered  in  instalments. 

Exhibits  1,  2,  3,  4,  5,  and  6 shew  the  contracts  entered  into 
and  the  correspondence  in  connection  therewith. 

Slater  & Co.  were  the  Toronto  agents  of  Bever  & Wolf,  and 
it  was  through  these  agents  that  all  the  orders  were  obtained. 

On  the  23rd  September,  1923,  the  debtor-company  made  an 
authorised  assignment,  and  Bever  & Wolf  filed  with  the  trustee 
the  usual  declaration  proving  their  claim.  The  trustee  admitted 
the  claim,  excepting  as  to  any  amount  for  which  Bever  & Wolf 
were  claiming  damages  because  of  the  insolvent  company’s  failure 
to  take  delivery  of  the  goods  as  ordered. 

The  facts  and  terms  of  the  contracts  are  not  in  dispute.  The 
goods  were  to  be  paid  for^  net,  60  days  from  date  of  invoice. 

One  of  the  conditions  in  all  the  contracts  reads : — 

If  any  payment  is  in  arrear,  either  under  this  or  any  other 
contract,  deliveries  may  be  suspended  or  contract  cancelled  at  our 
option.” 

The  purchasers  confirmed  all  the  contracts  in  these  words : — 
To  Bever  & Wolf : We  have  received  your  contract  dated 

. . . and  we  hereby  accept  and  confirm.  Yours  truly,  Thompson 
Knitting  Co.  Ltd.” 

The  creditors  now  claim  £675.  16.  5.  as  damages  by  reason  of 
the  insolvent  company’s  failure  to  take  delivery. 

Counsel  for  both  parties  stated  that  if  it  was  found  that  Bever 
& Wolf  were  entitled  to  any  damages  for  breach  of  contract,  they 
would  agree  on  the  quantum. 

Slater  was  the  only  witness  called  on  behalf  of  Bever  & Wolf, 
and  he  swore  that  the  only  reason  deliveries  were  not  made  was 
that  the  insolvent  company  were  unable  to  make  payment  for  the 
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goods  already  sold  and  delivered  and  for  the  goods  they  subse- 
quently requisitioned  under  their  contracts.  All  the  correspond- 
ence, excepting  that  contained  in  exhibits  1,  2,  3,  4,  5,  and  6,  was 
put  in  as  exhibit  7. 

From  the  correspondence  it  appears  that  the  purchasers  were 
endeavouring,  through  Slater  & Co.,  to  obtain  deliveries,  and  Slater 
communicated  with  the  vendors.  The  correspondence  indicates 
that  the  purchasers  were  always  hard-pressed  for  money.  Slater  & 
Co.  at  one  time  were  satisfied  that  the  company  were  in  a position 
lo  pay,  and  communicated  their  opinion  to  the  vendors.  Slater 
& Co.  went  even  so  far  as  to  become  personally  responsible  for  a 
portion  of  some  of  the  deliveries.  They  also  obtained  the  personal 
guarantee  of  the  directors  of  the  debtor-company  and  forwarded  it 
to  the  vendors;  Slater  & Co.  agreeing  to  be  personally  responsible; 
and  the  guarantee  relieved  the  situation  somewhat,  but  the  vendors 
were  not  satisfied  with  the  guarantee,  and  so  stated  in  their  corre- 
spondence, because  there  was  too  much  money  owing. 

It  is  only  necessary  to  refer  to  a few  of  the  letters  to  shew  the 
readiness  on  the  part  of  the  vendors  to  deliver  and  the  desire  on 
the  part  of  the  purchasers  to  obtain  delivery  and  the  inability  on 
their  part  to  pay.  [Eeference  to  several  letters.] 

It  is  to  be  noted  here  that  the  purchasers  were  in  default  to 
the  vendors  under  contracts  made  prior  to  the  contracts  referred 
to  in  exhibits  1,  2,  3,  4,  5,  and  6. 

The  correspondence,  exhibit  7,  also  shews  several  letters  written 
by  the  vendors  to  the  debtor-company  in  connection  with  their 
remittances  and  deliveries. 

The  learned  counsel  for  the  trustee  does  not  attack  the  con- 
tracts, but  contends  that,  as  the  contracts  called  for  delivery  at 
certain  stated  periods,  if  there  is  any  liability,  it  is  at  the  time 
delivery  was  to  he  made ; that  failure  by  the  purchasers  to  pay  does 
not  relieve  the  vendors  from  the  necessity  of  delivering;  and  that, 
whilst  the  vendors,  on  failure  to  pay^  could  have  cancelled  the 
contracts,  not  having  done  so  there  can  now  be  no  claim  for  dam- 
agCw«) ; Hiat  the  vendors  cannot  say,  We  will  refuse  delivery^’’  and 
elected  to  retain  the  goods,  cannot  now  come  into  competition, 
on  a claim  for  damages,  with  those  creditors  who  had  sold  and 
delivered  goods  to  the  purchaser  and  were  unpaid  when  they  be- 
came insolvent;  and. that  in  any  event,  even  if  there  was  a failure 
to  pay,  it  was  the  duty  of  the  vendors,  if  they  wished  to  hold  the 
purchasers  liable  in  damages  for  breach  of  contract,  to  have  ten- 
dered the  goods. 

The  learned  counsel  for  the  vendors  contends  tliat,  as  they  had 
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ti'ot  cancelled  the  contracts  and  as  they  had  kept  in  stock  goods  for 
the  purpose  of  fulfilling  the  contracts  when  the  purchasers  called 
for  deliveries,  they  are  entitled  to  damages  for  breach  of  the  con- 
tracts as  of  the  date  of  their  cancellation. 

The  questions  for  determination  are:  are  these  creditors  en- 
titled toi  any  damages ; and,  if  so,  at  what  time  is  the  damage  to  be 
ascertained  ? 

The  trustee’s  contention  that  the  vendors’  refusal  to  make 
deliveries  operated  as  a rescission  of  the  contracts  is  not  borne  out 
by  the  facts,  as  the  correspondence  clearly  indicates  that  there 
never  was  any  intimation  by  the  purchasers  that  they  would  not 
and  could  not  pay;  but,  on  the  contrary,  the  purchasers  were 
repeatedly  calling  for  deliveries,  making  occasional  payments,  and 
promising  to  pay ; and,  as  I have  stated,  there  was  always  readiness 
on  the  part  of  the  vendors  to  deliver  if  payments  were  made.  All 
the  circumstances  point  to  an  intention  on  the  part  of  both  vendors 
and  purchasers  to  have  the  contract  continued.  There  was  only  a 
suspension  of  deliveries,  and  I hold  that  the  contract  was  not 
cancelled;  and,  on  these  findings,  Morgan  v.  Bain  (1874),  L.R. 
10  C.P.  15,  relied  on  by  counsel  for  the  trustee,  has  no  application. 

A vendor  is  entitled  to  consider  his  contract  cancelled  on  the 
insolvency  of  the  purchaser,  if  the  trustee,  within  a reasonable 
time  after  his  appointment,  fails  to  notify  the  vendor  that  he 
intends  to  adopt  the  contract;  and  a reasonable  time,  in  my 
opinion,  would  be  after  the  first  meeting  of  creditors,  as  there  is 
no  one,  until  that  meeting  is  called,  authorised  to  act  for  the 
debtor.  If  a trustee  remains  silent,  a vendor  is  entitled  to  assume 
that  the  contract  is  at  an  end. 

The  trustee  in  this  case  did  not  notify  the  vendors  that  he 
intended  to  carry  out  the  contract;  and  I therefore  hold  that,  if 
the  vendors  can  prove  any  damages,  they  will  be  measured  as  of 
the  date  of  the  first  meeting  of  creditors. 

The  law  is  well  settled  that  a contract  for  the  purchase  'of 
goods  is  not  cancelled  merely  on  account  of  the  purchaser  becom- 
ing bankrupt:  see  Boorman  v.  Nash  (1829),  9 B.  & C.  145; 
Griffiths  V.  Perry  (1859),  1 B.  & E.  680.  It  seems  to  me  that 
the  terms  of  the  contracts  must  govern.  The  vendors  expressly  pro- 
vided, if  payments  were  in  arrear,  for  two  separate  and  distinct 
contingencies,  namel}^,  at  their  option  (1)  suspension  of  deliveries 
and  (2)  cancellation  of  their  contracts.  They  could  adopt  either. 
The  purchasers  made  their  first  default  under  the  contracts  on  or 
about  the  14th  Januar}^  1924;  and,  according  to  the  correspondenoe, 
at  the  solicitation  of  the  purchasers,  several  deliveries  were  sub- 


LVI.] 


ONTARIO  LAW  REPORTS. 


629 


Eeqiiently  made  and  payments  on  account  received  from  time  to 
time.  The  vendors  did  not  know  that  the  purchasers  were  going 
into  insolvency,  and  they  had  a right  to'  believe  that  they  might 
be  able  to  pay  for  the  goods  purchased;  and,  in  order  that  they 
could  make  deliveries^  instead  of  cancelling  the  contracts,  kept 
them  alive.  The  purchasers  at  any  time  up  to  the  insolvency,  if 
they  could  have  provided  for  payment  of  the  money,  the  contracts 
not  having  been  cancelled,  could  have  compelled  the  vendors  to 
deliver  all  the  guods  covered  by  the  contracts.  If  the  vehdors 
had  exercised  the  option  of  cancelling  their  contracts  when  the 
purchasers  made  repeated  defaults,  there  could  have  been  no  claim 
to  damages,  because  by  their  own  act  they  would  have  put  an  end 
to  the  contracts.  But  the  evidence  in  this  case  is  that  the  pur- 
chasers did  not  want  the  contracts  cancelled — on  the  contrary, 
they  wanted  them  continued. 

This  is  not  a case  where  there  was  only  one  default  by  the 
purchasers  (they  were  always  in  default),  but  rather  a case  where 
the  sellers  were  ready  and  willing  to  deliver  and  were  anxious  for 
the  buyers  to  take  delivery.  There  was  no  object  in  the  vendors 
tendering  the  goods,  as  default  had  already  been  made,  and  the 
correspondence  shews  that  the  purchasers  could  not  pay.  In  such 
circumstances  the  vendors  were  not  bound  to  tender  deliveries. 
See  Ex  p.  Chalmers  (1873),  L.R.  8 Ch.  289.  At  p.  291,  Mellish, 
L. J.,  said : — ■ 

The  first  question  that  arises  is,  what  are  the  rights  of  a 
seller  of  goods  when  the  purchaser  becomes  insolvent  before  the 
contract  of  sale  has  been  completely  performed?  I am  of  opinion 
that  the  result  of  the  authorities  is  this — that  in  such  a case  the 
seller,  notwithstanding  he  may  have  agreed  to  allow  credit  for  the 
goods^  is  not  bound  to  deliver  any  more  goods  under  the  contract 
until  the  price  of  the  goods  not  yet  delivered  is  tendered  to  him; 
and  that,  if  a debt  is  due  to  him  for  goods  already  delivered,  he  is 
entitled  to  refuse  to  deliver  any  more  until  he  has  paid  the  debt 
due  for  those  already  delivered,  as  well  as  the  price  of  those  still 
to  be  delivered.^’ 

And  at  p.  293 : “1  ani^  therefore,  of  opinion  that,  in  the 

present  case,  when  the  insolvency  of  the  purchaser  had  been  declared 
the  vendor  was  not  bound  to  deliver  any  more  goods  until  the  price 
of  the  goods  delivered  in  November,  as  well  as  those  whicli  were  to 
be  delivered  in  December,  had  been  tendered  to  him.^^ 

See  also  Ex  p.  Stapleton  (1879),  10  Ch.  D.  586. 

Doner  v.  ^Vestern  Canada  Flour  Mills  Co.  Ltd.  (1917),  41 
O.L.R.  593,  In  re  Phoenix  Bessemer  Steel  Co.  (1876),  4 Ch.  D. 

41 — 56  o.  L.  B. 
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108,  Freetli  v.  Burr  (1874),  L.R.  9 C.P.  208,  Halsbiiry’s  Laws  of 
England,  yoI.  25^  p.  377,  and  the  other  cases  relied  on  by  the  learned 
counsel  for  the  trustee,  do  not  assist,  because  in  those  cases  there 
were  no  contracts  similar  in  terms  to  those  in  this  case.  These 
contracts  appear  to  me  to  have  been  carefully  prepared,  and  ex- 
pressly provide  for  just  such  contingencies  as  have  actually  hap- 
pened. 

There  is  a recent  case  in  our  own  Courts,  Re  Hachborn  (1921), 
51  O.L.R.  312,  2 C.B.R.  224,  in  which  Orde,  J.,  held  that  the 
damages  for  which  a seller  is  entitled  to  prove  are  the  same  as  he 
would  have  been  entitled  to  recover  against  the  bankrupt. 

There  must  be  a finding  that  these  contracts  were  outstanding 
and  uncancelled' at  the  date  of  the  debtor-company^s  bankruptcy; 
and,  as  the  trustee  refused  to  take  them  over  and  accept  delivery 
of  the  goods,  there  will  be  judgment  in  favour  of  Bever  & A¥olf; 
and  the  damages,  if  any,  will  be  measured  as  of  the  date  of  the 
first  meeting  of  creditors. 

Bever  & Wolf  are  entitled  to  their  costs,  and  the  trustee  will 
also  be  entitled  to  his  costs,  all  payable  out  of  the  estate. 

The  trustee  appealed  from  the  judgment  of  Fisher^  J. 

March  3,  1925.  The  appeal  was  heard  by  Latchford,  C.J., 
Hodgins^  Middleton^  and  Orde^  JJ.A. 

M.  H.  Ludwig,  K.C.,  for  the  appellant,  contended  that,  as  the 
claimants,  the  vendors  of  certain  goods  to  the  company  under  con- 
tracts which  called  for  delivery  and  payment  in  instalments,  had 
merely  suspended  deliveries,  under  a -clause  which  gave  them  the 
option  so  to  do  when  the  purchasers  had  made  default  in  paying 
for  goods  already  delivered,  and  had  not  cancelled  the  contracts, 
nor  given  notice  that  they  were  ready  to  resume  deliveries,  up  to 
the  time  of  the  making  of  the  receiving  order,  they  were  not  now 
entitled  to  rank  as  creditors  upon  the  estate. 

W.  J.  McWhinney,  K.C.,  for  the  claimants,  respondents,  re- 
ferred to  Re  Hachborn^  supra,  and  cases  there  cited. 

March  6.  The  judgment  of  the  Court  was  read  by  Orde^  J.A.  : 
■ — The  trustee  appeals  from  the  judgment  of  Mr.  Justice  Fisher 
of  the  1st  November,  1924,  whereby  the  claimants  were  declared 
entitled  to  rank  against  the  bankrupt  estate  for  damages  for  the 
breach  of  certain  contracts  for  the  sale  of  goods  by  the  claimants 
to  the  insolvent  company. 

Each  contract  called  for  delivery  in  instalments,  and  payment 
for  each  shipment  was  to  be  made  within  a specified  period  there- 
after. Each  contract  contained  the  following  provision : — 


LTI.] 


ONTAEIO  LAW  EEPORTS. 


631 


If  any  payment  is  in  arrear  either  under  this  or  any  other 
contract^  deliveries  may  be  suspended  or  contract  cancelled  at  our 
(i.e.,  the  vendors’)  option.” 

The  purchasers  fell  into  arrears,  and  the  vendors  suspended 
further  deliveries,  but  the  contracts  were  neither  cancelled  by  the 
vendors,  nor  repudiated  by  the  purchasers,  prior  to  the  making  of 
the  receiving  order  against  the  purchasers. 

The  trustee  contends  that,  by  reason  of  the  special  provision 
for  suspension  of  deliveries  and  of  the  vendors’  option  to  enforce 
it,  it  became  incumbent  upon  the  vendors  before  filing  any  proof 
of  their  claim  for  damages  to  notify  the  purchasers  or  the  trustee 
either  that  they  had  cancelled  the  contracts  or  were  ready  to 
deliver. 

No  authority  w'as  cited  in  support  of  this  argument,  and  it 
is  unsound  in  principle.  Notwithstanding  that  deliveries  and  pay- 
ments were  to  be  made  in  instalments,  each  contract  was  an  entire 
one.  It  was  the  default  of  the  purchasers  which  brought  about  the 
suspension  of  deliveries;  and,  unless  the  vendors  saw  fit  later  to 
cancel,  they  were  under  no  further  duty  to  the  purchasers  except 
to  be  ready  to  resume  deliveries  as  soon  as  the  purchasers  paid  up 
the  arrears. 

While  the  bankruptcy  did  not  of  itself  constitute  a breach  of 
the  contract,  it  did  not  on  the  other  hand  cast  any  further  burden 
upon  the  vendors-.  But  it  had  this  effect : it  entitled  the  vendors  to 
treat  the  contract  as  broken  if  the  trustee  did  not,  within  a reason- 
able time,  approbate  the  contract  and  call  for  its  completion.  Nor 
was  it  necessary  for  the  vendors  first  to  tender  the  goods  to  the  trus- 
tee: Ex  p.  Stapleton,  10  Ch.  D.  586.  And  the  trustee  could  not 
insist  upon  delivery  of  the  balance  of  the  goods  except  upon  full 
payment^  not  only  of  the  prices  of  the  goods  so  delivered,  but  also 
of  all  the  arrears.  In  other  words,  the  trustee  cannot  call  for  com- 
pletion of  the  contract  by  the  vendors  without  full  performance  on 
his  part  of  all  the  purchasers’  obligations  thereunder : William 
Hamilton  Manufactu7'ing  Co.  v.  Hamilton  Steel  and  Iron  Co. 
(1911),  23  O.L.E.  270. 

There  is  a close  analogy  between  the  rights  of  the  vendors  under 
these  contracts  and  the  right  of  stoppage  in  transitu  or  ante  trans- 
itum,  the  exercise  of  which  does  not  of  itself  rescind  tlie  contract : 
Sale  of  Goods  Act,  1920,  secs.  43  and  47. 

I also  agree  with  the  ruling  of  the  learned  Judge  in  Bankruptcy 
as  to  the  date  when  the  breach  must  bo  deemed  to  liave  taken  place, 
namely,  that  of  the  first  meeting  of  creditors.  Wliether  some  earlier 
date  between  that  of  the  receiving  order  and  the  first  meeting 
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might,  in  certain  circumstances,  constitute  a reasonable  time,  we 
need  not  consider.  The  trustee  cannot  complain  if  the  vendors 
wait  until  that  date  before  treating  the  contracts  as  broken. 

The  appeal  will  be  dismissed  with  costs  against  the  trustee,  who 
will  be  entitled  to  indemnify  himself  out  of  the  estate  if  he  has 
taken  the  usual  steps  to  protect  himself  in  that  regard. 

Appeal  dismissed. 


[APPELLATE  DIVISION.] 

Peoctoe  V.  Seageam. 

Master  and  Servant — Upsetting  of  Master's  Motor  Car  Driven  'by  Ser- 
vant— Killing  of  Person  Carried  in  Car  by  Order  of  Master — Prose- 
cution of  Servant  for  Manslaughter — Acquittal — Costs  of  Defence — 
Claim  by  Servant  against  Master  for  Indemnity  in  Respect  of — 
Evidence — Contract — Scope  of  Employment — Ratification. 

A right  to  indemnity  may  arise  from  contract,  express  or  implied,  but 
it  is  not  confined  to  cases  of  contract:  it  exists  wherever  the  relation 
between  the  parties  is  such  that  either  in  law  or  equity  there  is  an 
obligation  upon  one  party  to  protect  the  other  against  liability  falling 
upon  or  assumed  by  that  other. 

Eastern  Shipping  Co.  v.  Quah  Beng  Kee,  [1924]  A.C.  177,  and  McFee  v. 
Joss  (1925),  ante  578,  referred  to. 

There  is  no  liability  upon  the  part  of  the  master  to  indemnify  the  ser- 
vant against  the  consequences  of  a false  accusation  of  misconduct, 
even  though  the  misconduct  alleged  was  in  the  course  of  the  employ- 
ment. 

The  James  Seddon  (1866),  L.R.  1 Ad.  & Ecc.  62,  explained  and  distin- 
guished. 

In  re  Famatina  Development  Corporation  Ltd.,  [1914]  2 Ch.  271,  re- 
ferred to. 

Where  the  servant,  in  the  course  of  his  employment,  drove  the  master’s 
motor  car,  pursuant  to  his  orders,  carrying  the  master’s  mother-in- 
law  as  a passenger,  and  the  car  was  upset  and  the  passenger  killed, 
it  was  held,  that  the  master  was  not  bound  to  indemnify  the  servant 
against  the  costs  incurred  by  the  latter  in  defending  himself  success- 
fully against  a charge  of  manslaughter  laid  by  the  police  in  respect 
of  the  killing. 

Held,  also,  that  it  was  not  within  the  scope  of  the  servant’s  authority  to 
engage  a lawyer  on  behalf  of  the  master;  and,  if  the  servant  did  so 
engage  a lawyer,  there  was  no  evidence  that  the  master  ratified  the 
engagement. 

An  appeal  by  the  defendant  in  an  action  brought  against  him 
in  the  County  Court  of  the  County  of  Wentworth,  by  a chauffeur 
who  had  been  employed  by  him,  for  indemnity  in  respect  of  costs 
incurred  by  the  plaintiff  in  defending  himself  against  a charge  of 
manslaughter  growing  out  of  the  upsetting  of  the  defendant’s 
motor  car  while  operated  by  the  plaintiff.  The  action  was  tried 
by  Evans,  Co.  C.J.,  and  a jury,  in  the  County  Court,  and  upon 
the  findings  of  the  jury  judgment  was  entered  for  the  plaintiff. 
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February  19.  The  appeal  was  heard  by  Magee,  Middleton, 
Ferguson,  and  Orde,  JJ.A. 

J.  C.  Haight,  K.C.,  for  the  appellant^  stated  that  the  plaintiff 
had  engaged  counsel  without  the  appellanFs  knowledge  or  consent, 
and  contended  that  the  plaintiff^s  act  was  outside  the  scope  of  his 
authority,  either  express  or  implied,  to  contract  for  the  defendant. 
The  appellant  could  not^  therefore,  be  held  liable  in  any  way  to  the 
plaintiff  for  the  expense  the  latter  had  incurred. 

Chnstopher  0.  Robinson,  K.C.,  for  the  plaintiff,  respondent, 
argued  that  the  master  was  liable  to  indemnify  his  servant  for  this 
loss,  as  it  had  been  incurred  in  properly  carrying  out  his  orders. 
Reference  to  Th&  James  Seddon  (1866),  L.R.  1 Ad.  & Fee.  62; 
In  re  Famatina  Development  Corporation  Ltd.,  [1914]  2 Ch.  271. 
It  was  within  the  implied  authority  of  the  plaintiff,  in  the  absence 
from  Canada  of  the  defendant,  to  engage  counsel  to  protect  the 
interests  of  both,  as  he  had  done:  Rhodes  v.  Fielder  (1919),  89  L.J. 
K.B.  15;  Highway  Traffic  Act,  1923,  13  & 14  Geo.  V.  ch.  48,  secs. 
42,  50;  Bowstead  on  Agency,  6th  ed.,  p.  216  et  seq. 

Haight^  K.C.,  in  reply,  contended  that  The  James  Seddon, 
referred  to  by  counsel  for  the  respondent,  was  limited  in  its  appli- 
cation to  Admiralty  matters : The  Elmville  (Ho.  2),  [1904]  P.  422. 

March  10.  The  judgment  of  the  Court  was  read  by  Middleton, 
J.A. : — At  the  time  of  the  occurrences  giving  rise  to  this  action,  the 
plaintiff  was  a chauffeur  employed  by  the  defendant.  The  defend- 
ant, contemplating  absence  in  Europe  for  some  time,  arranged  that 
his  wife’s  mother  should,  during  his  absence,  have  charge  of  his 
household.  She  was  to  have  his  motor  car  at  her  disposal.  While 
she  was  being  driven  in  the  car  by  the  plaintiff,  the  car  upset  and 
the  unfortunate  lady  was  killed.  The  police,  deeming  the  plaintiff 
at  fault,  instituted  a prosecution  for  manslaughter,  upon  which  the 
plaintiff,  fortunately  for  him,  was  acquitted.  After  the  prosecu- 
tion had  been  instituted  and  before  the  trial  had  taken  place,  the 
defendant  returned  from  his  travels  and  dismissed  the  plaintiff  from 
his  employment.  The  plaintiff  now  sues  to  recover  from  the  de- 
fendant the  costs  he  was  put  to  in  defending  himself  against  the 
charge  of  manslaughter.  As  a result  of  the  trial  and  of  certain 
questions  submitted  by  the  Judge  to  the  jury,  the  plaintiff  has  suc- 
ceeded, and  judgment  has  been  awarded  against  the  defendant  for 
the  amount  of  the  costs  incurred  in  the  criminal  proceedings,  sub- 
ject to  taxation,  together  with  costs  of  the  action. 

The  questions  submitted  to  the  jury  are  curiously  inappro- 
priate to  the  facts  proved.  The  jury  was  asked : (1)  Did  the  plain- 
tiff, Proctor,  engage  a lawyer  on  behalf  of  Seagram?  (2)  If  he  did, 
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was  he  acting  within  the  scope  of  his  ordinary  authority?  (3)  Did 
the  defendant  ratify  the  engagement  of  counsel?  If  he  had  had  a 
conversation  with  Proctor  about  Mr.  J.  L.  Counsell  being  engaged, 
did  that  amount  to  ratifying  or  sanctioning  or  an  employment  of 
counsel  for  Proctor  and  Seagram  both  ? 

In  each  case  the  jury  answered  in  the  affirmative. 

There  is  no  evidence  that  Proctor  engaged  a lawyer  on  behalf  of 
Seagram,  and  it  is  equally  clear  that,  had  he  done  so,  it  would  not 
have  been  within  the  scope  of  his  ordinary  authority  as  a chauffeur. 
The  only  evidence  of  ratification  is  that  referred  to  in  the  third 
question,  where  the  lawyer  employed,  some  time  after  Mr.  Sea- 
gram^s  return  to  Canada,  telephoned  Mr.  Seagram  and  asked  him  if 
he  did  not  want  somebody  to  represent  him  upon  Proctor’s  trial, 
to  which  he  replied,  I do  not  think  I am  interested.” 

On  the  argument  before  us  the  plaintiff  rests  his  right  to  recover 
entirely  upon  the  supposed  obligation  of  a master  to  indemnify  his 
servant  in  respect  of  the  expense  of  defending  himself  against  an 
unfounded  charge  of  misconduct  when  engaged  upon  the  master’s 
business,  and  reliance  is  placed  in  support  of  this  proposition  upon 
the  case  of  The  James  Seddon,  L.R.  1 Ad.  & Ecc.  62.  It  is  plain  that 
a right  to  indemnity  may  arise  from  contract,  express  or  implied, 
but  it  is  not  confined  to  cases  of  contract.  It  will  exist  wherever 
the  relation  between  the  parties  is  such  that  either  in  law  or  equity 
there  is  an  obligation  upon  the  one  party  to  indemnify  the  other 
with  respect  to  liability  falling  upon  or  assumed  by  that  other: 
Eastern  Shipping  Co.  v.  Quah  Beng  Kee,  [1924]  A.C.  177.  A re- 
cent application  of  this  principle  is  found  in  the  judgment  of  the 
First  Divisional  Court  in  McFee  v.  Joss  (1925),  ante  578. 

There  is  no  liability  on  the  part  of  a master  to  indemnify  the 
servant  against  the  consequences  or  supposed  consequences  of  the 
servant’s  own  misconduct..  On  the  contrary,  the  servant  is  bound  to 
indemnify  his  master,  and  I know  of  no  authority  for  the  proposi- 
tion that  the  master  is  bound  to  indemnify  his  servant  against  a 
false  accusation  of  misconduct,  even  though  that  misconduct  may 
be  in  the  course  of  the  master’s  employment.  If  the  precise  thing 
done  constituting  the  alleged  misconduct  had  been  authorised  and 
instructed  by  the  master,  then  there  would  be  an  implied  obliga- 
tion on  the  part  of  the  master  to  indemnify  the  servant  against  the 
consequences  of  his  obedience  to  the  master’s  orders.  The  allega- 
tion of  misconduct  here  was  such  negligent  driving  as  resulted  in 
the  death  of  the  passenger.  The  master  at  the  time  was  across  the 
seas  and  in  no  way  responsible  criminally  for  the  servant’s  conduct. 

The  case  relied  upon  was  one  based  entirely  upon  Admiralty 
law,  and  is  satisfactorily  dealt  with  by  Mr.  Justice  Sargant  in  In 


LVI.] 


ONTARIO  LAW  REPORTS. 


635 


re  Famaiina  Development  Corporation  Ltd.,  [1914]  2 Ch.  271, 
where  he  points  out  that  it  was  based  upon  the  maritime  idea  of  the 
extraordinary  authority  of  the  master  of  a ship  and  his  obligation 
to  his  employers  to  avoid  the  detention  of  the  ship  idle  in  a foreign 
port. 

It  seems  cEar  that  the  appeal  should  be  allowed  and  the  action 
dismissed  with  costs. 

Appeal  allowed. 


[APPELLATE  DIVISION.] 

Re  United  States  oe  America  v.  Mammoth  Oil  Co. 

Solicitor — Witness — Claim  of  Privilege — Confidential  Communications 
by  Client — Disclosure  of  'Name  of  Client — Whether  Compellable — 
Incorporation  of  Company  to  Carry  out  Instructions  of  Client — Use 
and  Control  of  Company  by  Solicitor — Whether  Privilege  Extends 
to  Transactions  of  Company — Agency — Status  of  Ontario  Solicitor 
Retained  in  Foreign  Country — Examination  in  Ontario  of  Witnesses 
in  Action  in  Foreign  Court — Rulings  of  Foreign  Court — Aid  Given 
by  Ontario  Cour't  in  Requiring  Witnesses  to  Answer  Questions. 

The  decision  of  Riddell,  J.,  ante  307,  was  affirmed  on  appeal  and  cross- 
appeal (Hodgins,  J.A.,  dissenting). 

Held,  by  the  majority  of  the  Court,  that  questions  put  to  the  witnesses 
O.  and  his  associates  by  which  information  as  to  the  acts  of  the  Can- 
adian company  incorporated  for  the  purpose  of  carrying  out  the 
instructions  of  O.’s  client  was  sought,  and  questions  in  reference  to 
the  information  on  which  the  company  and  its  agents  acted  in  the 
transactions  referred  to  in  the  affidavits  and  evidence  and  in  refer- 
ence to  the  distribution  of  the  assets  of  the  company,  must  be  an- 
swered. 

No  contract  of  employment  or  agency  on  the  part  of  the  company  was 
to  be  implied  from  the  facts,  acts,  and  circumstances  disclosed  in  the 
evidence;  and  such  a contract  must  be  the  basis  of  a claim  of  privilege 
in  reference  to  these  questions. 

(2)  With  regard  to  the  series  of  questions  by  which  it  was  sought  to 
obtain  the  name  of  the  person  who  employed  O.  in  New  York  to  act 
as  his  agent  in  performing  two  contracts  for  the  purchase  and  resale 
of  oil,  and  to  prepare,  revise,  and  settle  the  proposed  contracts,  the 
majority  of  the  Court  did  not  agree  with  Riddell,  J.,  that  because  O. 
knew  his  employer  before  they  met  in  New  York,  the  name  could  not 
be  taken  to  have  been  communicated  to  O.  in  confidence  for  the  pur- 
pose of  the  business.  Privilege  may  be  claimed  without  disclosing  to 
the  Court  the  name  of  the  client  or  person  on  whose  behalf  it  is 
claimed.  The  principle  is  that  mankind  should  be  able  and  free  to 
consult  professional  legal  advisers  without  fear  that  their  confidential 
communications  should  be  disclosed.  But  O.,  who  was  not  a person 
qualified  to  practise  law  in  New  York  or  elsewhere  in  the  United 
States  of  America,  being  an  Ontario  barrister  and  solicitor  only,  was 
not  retained  at  a place  or  in  circumstances  that  gave  him  or  his 
client  a right  to  assert  that  in  reference  to  the  business  in  hand  he 
had  the  status  of  a professional  legal  adviser  to  his  employer  until 
some  time  after  his  employer  had  disclosed  to  O.  the  business  on 
which  he  wished  to  consult  him,  and  his  (the  employer’s)  name  in 
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connection  with  such  business.  And  the  exigencies  of  mankind  did 
not  require  the  Court  to  hold  that  O.  had  the  status  of  a professional 
legal  adviser  at  the  time  his  client  disclosed  his  name.  The  United 
States  Court  having  ruled  that  the  questions  should  be  answered,  this 
Court  should  not  refuse  to  enforce  the  ruling,  nothing  being  ordered 
which  was  clearly  contrary  to  natural  justice,  public  policy,  or  the 
laws  of  Ontario. 

Lawrence  Y.  Campbell  (1859),  4 Drew.  485,  distinguished. 

(3)  All  that  this  Court  could  do  in  the  proceedings  before  it  was  to  aid 
the  United  States  Court  by  requiring  the  witnesses  to  attend  and 
answer  questions  which  that  Court  had  determined  should  be  an- 
swered; and  there  was  no  ground  or  reason  for  saying  that  this  COurt 
should  reverse  the  rulings  of  the  United  States  Court,  and  direct  the 
witnesses  to  answer  questions  which  that  Court  had  ruled  need  not 
be  answered — as  was  contended  by  the  plaintiffs  in  their  cross-appeal. 
Per  Hodoins,  J.A.  ; — Upon  careful  consideration  of  the  allegations  of  the 
plaintiffs  in  the  action  brought  in  the  United  States  Court,  the  affi- 
davit of  the  counsel  who  was  conducting  the  case  in  that  Court  for 
the  plaintiffs,  and  the  information  given  by  0.  in  his  examination,  it 
appeared  that  O.  had  given  more  information  that  he  was  bound  to 
give,  and  that  no  allegation  had  been  made  sufficient  to  compel  fur- 
ther discovery  by  him;  and  upon  this  ground  the  appeal  of  0.  and  the 
other  witnesses  should  be  allowed;  but  subject  to  further  order  if  the 
plaintiffs  should  amend  by  making  some  definite  charge  sufficient  in 
law  to  render  the  questions  relevant. 

Semhle,  that  the  solicitor  and  client  cannot  make  a convention  by  which 
what  is  already  known  to  the  solicitor,  as  for  example  the  name  of 
the  client,  will  form  part  of  the  confidential  matters  between  them, 
if  in  fact  that  is  not  so — to  permit  this  would  extend  the  privilege 
far  beyond  what  has  hitherto  been  recognised  in  our  Courts. 

Semhle,  also,  that  the  client  could  not  set  up  privilege  as  existing  with 
regard  to  the  affairs  of  the  Canadian  company  because  he,  in  con- 
cert with  his  solicitor,  projected  it.  Clerks  and  others  employed  by  a 
solicitor  in  the  conduct  of  his  office  business  come  under  the  solicitor’s 
cloak  of  privilege.  But  a joint  stock  company,  though  controlled 
by  the  solicitor  and  used  by  him  to  do  certain  of  his  client’s  business, 
is  not  deprived  of  the  quality  and  effect  given  to  a corporation  by 
statute  and  common  law,  and  no  privilege  can  be  claimed  as  to  its 
actions  or  the  distribution  of  its  profits,  if  relevant  to  the  Issues 
involved. 

Appeal  by  H.  S.  Osier  and  others  and  cross-appeal  by  the  plain- 
tiffs from  the  order  of  Riddell^  J.,  ante  307. 

February  9 and  11.  The  appeal  and  cross-appeal  were  heard  by 
Mulock,  C.J.O.,  110001X8,  F^gusox,  and  Smith,  JJ.A. 

A.  W.  Anglin,  K.C.,  and  G.  R.  Munnodi,  for  the  appellants  and 
respondents  in  the  cross-appeal,  contended  that  the  witnesses  might, 
under  our  law,  claim  the  benefit  both  of  our  law  and  that  of  the 
United  States  in  so  far  as  either  favoured  them  in  their  present 
attitude  towards  the  proceedings  Under  our  law  the  witnesses  were 
not  compellable.  Persons  here  have  primd  facie  the  right  to  pre- 
serve secrecy  with  regard  to  their  private  affairs.  No  allegation 
appeared  in  the  bill  of  complaint  filed  in  the  United  States 
Court  of  anything  in  the  nature  of  bribery,  conspiracy,  or  the  like. 
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which  would  justify  this  Court  in  directing  an  inquiry  of  the  nature 
sought.  The  application  was  an  attempt  to  get  discovery,  rather 
than  evidence.  The  appellants  were  not  parties  to  the  action,  but 
witnesses.  An  inquisition  of  this  kind  might  be  held  by  a grand  jury 
in  the  United  States,  but  should  not  be  forwarded  here.  These  wit- 
nesses were  the  solicitor  for  a client  whose  identity  was  part  of  the 
disclosures  sought  to  be  made  and  the  solicitor’s  clerks  and  agents. 
As  such,  communications  made  to  them  were  privileged,  and  it  was, 
therefore,  the  solicitor’s  duty  to  claim  that  privilege,  on  his  client’s 
behalf,  as  he  now  did.  Though  the  Continental  company  had  a 
legal  entity  distinct  from  its  shareholders,  who  were  among 
those  individuals  whose  evidence  was  here  sought,  it,  too,  came 
within  the  bounds  of  privilege  as  Mr.  Osier’s  agent  in  his  profes- 
sional capacity.  Although  this  was  a fiction,  it  was  no  more  so 
than  any  other  extension  of  the  privilege,  which  really  only  applied 
to  the  solicitor  himself.  The  fact  that  Mr.  Osier  acted  in  a dual 
capacity  would  not  destroy  the  privilege.  His  two  capacities  were 
inextricably  bound  together  in  this  case,  and  consequently  the  pri- 
vilege should  extend  to  the  whole  matter  in  so  far  as  it  was  of  a 
confidential  nature:  O’Eaurlce  v.  Darhishi/re  (1920),  36  Times  L.E. 
350.  The  measure  of  the  privilege  is  the  extent  of  the  confidence. 
Here,  the  client’s  identification  with  the  matter  in  hand  formed  an 
essential  part  of  the  confidence.  If  the  solicitor’s  acquaintance 
with  his  client  aliunde  were  to  make  it  impossible  for  him  to  pre- 
serve secrecy  with  regard  to  anything  w*hich  subsequently  arose,  one 
could  never  safely  confide  anything  to  a solicitor  with  whom  one 
had  been  previously  acquainted,  which  was  manifestly  absurd.  The 
Court  was  obliged  to  rely  on  the  solicitor’s  word  and  oath  as  an  offi- 
cer of  the  (Court  that  he  in  fact  had  a client.  That  established  the 
existence  of  the  relationship  necessary  to  raise  the  privilege,  and  to 
disclose  the  client’s  name  would  add  nothing  to  the  situation,  but, 
in  this  .case,  would  serve  merely  to  destroy  the  effect  of  the  rule. 
It  was  only  where  the  client  had  been  a party  to  an  action  that  his 
solicitor  had  ever  been  required  to  reveal  his  client’s  identity  in 
order  to  claim  privilege  with  regard  to  other  confidential  matter. 
Eeference  to  Wigmore  on  Evidence,  2nd  ed.  (1923),  vol.  5,  p.  59, 
para.  2313.  The  cases  referred  to  by  Eiddell,  J.,  in  his  judgment, 
and  Harvey  v.  Olayton  (1675),  2 8wanst.  221,  note,  and  Hamlet  v. 
Richardson  (1833),  9 Bing.  644,  can  all  be  distinguished  from  the 
present  case.  Jones  v.  Pugh  (1842),  1 Eh.  96,  12  Sim.  470,  11 
L.J.H.S.  Ch.  323,  a later  case  than  Parkhurst  v.  Lowten  (1818), 
2 Swanst.  194,  was  not  considered  in  Bursill  v.  Tanner  (1885), 
16  Q.B.D.  1,  the  case  specially  referred  to  in  the  judgment  appealed 
from.  Further  reference  to  Wheatley  v.  Williams  (1836),  1 ^1.  & 
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W.  533  ; Lyell  v.  Kennedy  (1883),  9 App.  Gas.  81,  particularly  the 
judgment  of  Lord  Blackburn;  Reece  v.  Trye  (1846),  9 Beav.  316; 
Taylor  on  Evidence,  11th  ed.,  vol.  1,  p.  626,  para.  920. 

The  Hon  N.  W.  Rowell,  K.C.,  and  E.  G.  McMillan,  for  the 
plaintiffs,  argued  that  the  appellants^  proposition  that  privi- 
lege was  co-extensive  with  the  confidence,  was  an  erroneous 
statement  of  the  law.  Whether  a communication  was  privileged  or 
not  depended  upon:  (1)  its  subject-matter;  (2)  the  purpose  of  it; 
(3)  the  circumstances  in  which  it  was  made;  and  (4)  whether  or 
not  the  solicitor  derived  his  knowledge  solely  from  the  communica- 
tion; and,  the  privilege  being  that  of  the  client^  not  of  the  solicitor, 
if  he  was  compellable  his  solicitor  was  similarly  so.  The  evidence  be- 
fore the  iCourt  was  sufficient  to  establish  the  relevancy  of  the  testi- 
mony sought.  The  communications  were  not  privileged.  The  deal- 
ings carried  on  by  Mr.  Osier  for  his  principals  which  the  plaintiffs 
sought  to  lay  bare  were  no  part  of  his  professional  work,  though  a 
solicitor  might  well  act  as  an  agent  or  trustee.  The  communica- 
tions had  not  been  made  with  a view  to  being  advised  professionally. 
There  could  be  no  confidence  with  regard  to  the  client’s  name, 
for  he  would  have  communicated  it  to  the  solicitor  before  the  latter 
commenced  to  advise  him  professionally.  A man  would  not  consult 
his  solicitor  as  to  whether  he  should  tell  him  his  name  or  not.  All 
the  information  sought  from  the  witnesses  other  than  Mr.  Osier 
was  theirs  as  members  of  the  Continental  company.  As  for  the 
company  itself,  it  had  been  given  the  privileges  of  a company  by  its 
charter,  but  these  did  not  include  the  privileges  of  a solicitor. 
[Hodgins,  J. a.,  referred  to  Re  Solicitors  (1912),  27  O.L.R.  147.] 
Counsel,  continuing,  referred  to  the  Solicitors  Act,  R.S.O.  1914,  ch. 
159,  sec.  31;  Ramshotham  v.  Senior  (1869),  L.R.  8 Eq.  575,  578; 
Cordery  on  Solicitors,  3rd  ed.,  p.  230,  and  cases  there  cited.  The 
privilege  could  arise  only  from  a relationship  which  had  to  be  estab- 
lished on  the  facts.  It  must  be  demonstrated  that  the  matter  was 
within  the  scope  of  the  solicitor’s  employment  and  duty,  properly 
and  actually.  He  must,  therefore,  disclose  who  his  client  was.  The 
name  must  be  known  before  his  relationship  to  the  matter  in  hand 
could  appear.  If  he  were  involved  in  an  illegality,' no  privilege 
could  attach,  whether  or  not  the  solicitor  were  a party  to  the  wrong. 
Reference  to  Roscoe’s  Nisi  Prius  Evidence,  18th  ed.,  vol.  1,  p.  171; 
Reamer  v.  Darling  (1848),  4 U.C.R.  249.  The  effect  of  Jones  v. 
Pngh,  referred  to  by  counsel  for  the  appellants,  is  limited,  particu- 
larly as  the  different  reports  of  the  case  (cited  supra)  do  not  agree 
as  to  what  had  been  decided.  Communications  made  in  the  pre- 
sence of  third  persons  who  were  not  the  agents  of  one  Or  the 
other  of  the  parties  to  the  confidence  were  not  privileged.  If  Mr. 
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Osier  dealt  with  persons  who  were  merely  his  client^s  associates,  he 
could  be  compelled  to  reveal  who  they  were.  Where  there  was  no 
confidence  there  was  no  privilege:  Clergue  v.  McKay  (1902),  3 

O.L.E.  478;  Fawson  v.  Merchants’  Banh  (1885),  11  P.E.  18,  21; 
Cordery  on  Solicitors,  3rd  ed.,  pp.  230,  231;  Walker  v.  Wildmcm 
(1821),  6 Madd.  47.  Privilege  did  not  extend  to  advice,  regarding 
matters  of  fact:  Bramwell  v.  Lucas  (1824),  2 B.  & 0.  745,  at  p. 
749. 

Anglin,  K.C.,  in  reply.  The  plaintiffs  were  asking  in  effect 
to  have  this  Court  amend  the  bill  of  complaint  filed  in  the 
United  States  Court. 

March  11.  Pekguson,  J.A.  : — Appeal  by  Mr.  H.  S.  Osier  and 
other  officers  and  directors  of  the  Continental  Trading  Company 
Limited,  called  as  witness'es  at  the  trial  of  this  action  pending  in 
the  United  States  Federal  Court  (Wyoming  District),  from  an 
order  of  Mr.  Justice  Eiddell  directing  them  to  answer  certain  ques- 
tions which  they  refused  to  answer  before  a Commissioner  appointed 
by  the  United  States  Court  to  take  evidence  here,  and  cross-appeal 
by  the  United  States  from  a refusal  by  Mr.  Justice  Eiddell  to  direct 
the  witnesses  to  answer  questions  which  the  Commissioner  had 
ruled  they  need  not  answer. 

The  questions  the  witnesses  seek  to  be  excused  from  answering 
divide  themselves  into  two  classes,  or  under  two  heads : — 

(1)  Those  seeking  information  as  to  the  acts  of  the  Continental 
Trading  Company  Limited  and  in  reference  to  the  information  on 
which  the  corporation  and  its  agents  acted  in  the  transactions 
referred  to  in  the  affidavits  and  evidence  and  in  reference  to  the 
distribution  of  the  assets  of  the  corporation. 

(2)  The  name  of  the  person  who,  Mr.  Osier  says,  retained  him 
in  New  York  to  prepare,  revise,  and  settle  contracts  for  the  pur- 
chase and  resale  of  oil,  and  to  act  as  agent  of  his  client  in  reference 
to  the  performance  of  such  contracts. 

The  appellants  contend: — 

(1)  That  the  information  sought  was  communicated  to  ^fr. 
Osier  as  the  professional  legal  adviser  of  his  employer,  or  was 
obtained  by  Mr.  Osier  in  the  course  of  his  employment  as  such  pro- 
fessional legal  adviser. 

(2)  That  the  'Continental  Trading  Company  and  its  officers 
were  merely  confidential  agents  and  employees  of  Mr.  Osier,  used 
and  directed  by  him  as  professional  legal  adviser  of  his  client  for 
the  better  performing  of  his  duties  to  his  client,  and  that  there- 
fore all  communications  he  made  to  the  corporation  or  its  officers 
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and  all  transactions  of  the  corporation  and  all  the  acts  of  its 
directors  and  officers  are  privileged. 

The  respondents  contend: — 

(1)  That  the  Continental  Trading  Company  was  not  an  agent 
or  employee  of  Mr.  Osier  or  of  his  client,  and  did  not  act  as  such, 

(2)  That  Mr.  Osier  was  not  employed  or^ retained  as  profes- 
sional legal  adviser  of  his  employer,  bnt  as  his  commercial  agent. 

(3)  That,  even  if  Mr.  Osier  was  retained  and  employed  as 
professional  legal  adviser  of  his  employer,  yet  in  acting  as  president 
of  the  Continental  Trading  Company  he  must  be  regarded  as  agent 
of  that  corporation  rather  than  as  either  agent  or  counsel  of  his 
client;  and  that,  if  the  corporation  was  neither  the  agent  nor 
employee  of  Mr.  Osier  or  of  his  client,  Mr.  Osier  and  his  co-officers 
must  disclose  the  business  of  the  corporation  and  the  information 
on  which  he  and  they  acted  in  carrying  on  the  business  of  the 
corporation  and  in  the  distribution  of  its  assets. 

(4)  That  the  name  of  Mr.  OslePs  client  was  known  to  Mr. 
Osier  before  the  alleged  retainer,  and  was  therefore  not  made 
known  to  Mr.  Osier  in  confidence. 

(5)  That,  if  the  name  of  Mr.  OslePs  client  was  knowledge  on 
which  the  corporation  as  such  acted  in  the  distribution  of  its  shares, 
share-warrants,  or  moneys,  Mr.  Osier  must  disclose  that  name. 

(6)  That  the  names  of  those  associated  with  Mr.  OslePs  client 
were  not  made  known  or  communicated  to  Mr.  Osier  as  professional 
legal  adviser  of  his  client,  but  as  president  of  the  Continental  Trad- 
ing Company,  in  order  that  the  persons  named  might  receive 
shares  and  share-warrants,  and  as  such  a portion  of  the  company's 
assets. 

(7)  That  communications  made  to  Mr.  Osier  or  the  other 
officers  of  the  Continental  Trading  Company  to  enable  the  corpora- 
tion to  act  or  to  enable  them  to  act  as  agents  of  the  corporation 
are  not  privileged. 

(8)  That  the  identity  of  the  client  claiming  privilege  must 
in  all  cases  be  made  known  to  the  Court. 

(9)  That  in  a foreign  country,  advising  there  a person  neither 
a resident  nor  a citizen  of  Canada,  in  reference  to  business  in  no 
way  connected  with  this  country  or  its  laws,  Mr.  Osier  had,  neither 
in  this  country  nor  in  the  foreign  country,  the  status  of  a profes- 
sional legal  adviser. 

I am  of  opinion  that,  if  the  Continental  Trading  Company  was 
not  either  the  clerk  or  employee  of  Mr.  Osier  or  the  agent  of  his 
employer,  its  acts  and  the  information  communicated  to  it  and 
its  officers  for  the  purpose  of  carrying  on  its  business  and  distribut- 
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ing  its  assets  cannot  be  privileged  as  being  the  acts  of  either  Mr. 
Osier  or  of  his  employer,  or  as  being  information  communicated 
by  Mr.  Osier  to  his  clerk  or  agent  for  the  purpose  of  carrying  ont 
the  confidential  business  which  he  claims  he  was  employed  by  an 
unnamed  client  to  perform. 

I have  carefully  perused  and  considered  the  affidavits,  the  oral 
testimony,  and  the  documentary  exhibits  therein  referred  to,  in 
the  light  of  the  arguments  of  counsel,  and  am  of  opinion  that 
agency  on  the  part  of  the  corporate  entity  known  as  the  Conti- 
nental Trading  Company  Limited,  in  making  the  contracts  referred 
to  in  the  evidence,  and  in  distributing  the  profits  arising  therefrom, 
is  not  made  out. 
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The  written  contracts  of  purchase  and  resale  drawn  by  Mr. 
Osier  and  executed  by  the  corporation  under  its  corporate  seal  and 
by  the  hand  of  its  president,  Mr.  Osier,  take  the  form  of  contracts 
between  principals;  and  that  it  was  intended  and  understood  that 
the  corporation  contracted  as  principal,  and  not  as  agent,  is,  I 
think,  indicated  by  the  following  circumstances: — 

(1)  It  is  not  alleged  that  the  Continental  Trading  Company 
Limited  made  any  express  contract  with  Osier  or  with  his  employer 
to  act  as  agent  in  the  purchase  and  resale  of  the  oil,  or  to  account 
to  them  or  either  of  them  for  the  profits  on  such  sale  and  resale. 
In  the  absence  of  such  express  contract,  the  contract  of  agency  or 
employment  relied  on  by  Mr.  Osier  and  his  employer  must  be  one 
implied  from  the  facts  and  circumstances  surrounding  the  trans- 
action and  the  acts  and  conduct  of  the  parties. 

(2)  The  corporation  known  as  the  Continental  Trading  Com- 
pany Limited  of  which  Mr.  Osier  was  a director  and  president, 
and  of  which  the  other  witnesses  were  directors,  admittedly  dealt 
with  the  profits  as  if  they  were  the  property  of  the  corporation 
and  distributed  them  among  its  shareholders  as  such,  and  by  refer- 
ence to  the  shares  and  share-warrants  of  the  corporation  outstand- 
ing. 

(3)  The  corporation  did  not  purport  to  receive  or  in  fact 
receive  and  distribute  the  profits  arising  from  such  purchase  and 
resale  as  money  or  property  belonging  to  another. 

(4)  Humphreys  would  not  accept  the  corporation  as  a pur- 
chaser in  the  place  and  stead  of  the  original  purchaser  (presum- 
ably Mr.  Osier’s  employer),  unless  performance  of  the  contract 
by  the  corporation  was  guaranteed. 

(5)  In  the  contract  of  purchase  and  resale  the  corporation 
is  described  as  vendee  anci  vendor,  and  not  as  agent. 

This  is  a case  where  actions  should,  I think,  speak  louder  than 
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arguments  as  to  what  was  the  relationship  of  this  corporation  to 
Mr.  Osier  and  his  client.  The  form  of  the  contracts  of  purchase 
and  sale  and  the  circumstances  surrounding  the  giving  and  making 
of  the  guarantee  and  the  fact  that  Mr.  Osier  and  his  employer  had, 
through  the  shareholders  nominated  by  them  or  either  of  them, 
absolute  control  of  the  acts  of  the  corporation,  and  that  Mr.  Osier 
and  these  shareholders  permitted  and  directed  the  corporation  to 
distribute  the  profits  arising  from  the  contracts  among  the  share- 
holders of  the  company  as  if  the  profits  were  the  property  and 
moneys  of  the  corporation  rather  than  the  property  and  moneys 
of  Mr.  Osier,  are  not  facts  or  circumstances  from  which  it  should 
be  implied  that  the  corporation  was  a mere  clerk,  employee,  or 
agent,  but  are  facts  and  circumstances  that  at  least  indicate  that 
the  corporation  was  not  and  was  never  intended  to  be  and  act  as  a 
mere  agent. 

However,  whatever  the  fact  may  be,  I am  unable  to  imply  a 
contract  of  employment  or  agency  on  the  part  of  the  corporation 
from  the  facts,  acts,  and  circumstances  disclosed  in  the  evidence; 
and,  as  such  a relationship  is,  in  my  opinion,  the  basis  of  the  claim 
of  privilege  in  reference  to  the  first  class  or  series  of  questions,  it 
seems  to  follow  that  the  appeal  in  reference  to  these  questions  must 
fail. 

No  evidence  was  given  as  to  the  circumstances  surrounding 
the  issue  and  allotment  of  shares  or  the  consideration  given  to  the 
company  therefor,  and  the  presumption  is  that  such  shareholders 
personally  purchased  the  same  on  their  own  account,  and  it  is  just 
possible,  though  I cannot  think  it  probable,  that  further  evidence 
may  make  out  agency  on  the  part  of  the  corporation,  which,  in 
my  opinion,  is  neither  indicated  nor  established  by  the  evidence 
now  before  the  Court. 

That  brings  me  to  the  series  of  questions  by  which  it  is  sought 
to  obtain  the  name  of  the  person  who  employed  Mr.  Osier  in  New 
York  to  act  as  his  agent  in  performing  two  contracts  for  the  pur- 
chase and  resale  of  oil,  and  to  prepare,  revise,  and  settle  the  pro- 
posed contracts. 

Mr.  Justice  Riddell  was  of  opinion  that,  because  Mr.  Osier  knew 
his  employer  before  they  met  in  New  York  in  reference  to  the 
business  which  it  is  now  sought  to  investigate,  the  name  could  not 
be  taken  to  have  been  communicated  to  Mr.  Osier  in  confidence 
for  the  purpose  of  the  business.  Mr.  Osier  testified  that  at  the 
opening  of  the  interview  which  took  place  in  New  York,  and 
at  which  he  says  he  was  retained,  his  employer  stipulated  that 
his  name  should  not  be  made  known  in  connection  with  the 
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business.  With  deference,  I am  unable  to  agree  in  this  opinion 
of  the  learned  Judge  appealed  from.  It  seems  to  me  the  essence 
of  the  question  is  not,  whether  Mr.  Osier  knew  the  name  of  the 
client  before  or  when  J\lr.  Osier  accepted  the  retainer,  but  the 
identification  of  Mr.  Osier’s  client  with  the  confidential  legal 
business  in  reference  to  which  Mr.  Osier  was  retained.  Nor 
am  I prepared  to  say  that  the  result  of  the  authorities  is  that 
privilege  cannot  be  claimed  without  disclosing  to  the  Court  the 
name  of  the  client  or  person  on  whose  behalf  it  is  claimed.  I have 
read  and  considered  the  cases  cited  by  counsel,  and,  in  my  opinion, 
they  do  not  carry  the  law  that  far,  and  it  seems  to  me  it  should 
not  be  so  held  on  principle.  The  principle  is  that  mankind  should 
be  able  and  free  to  consult  professional  legal  advisers  without  fear 
that  their  confidential  communications  to  such  professional  legal 
advisers  shall  be  disclosed. 

Let  us  stop  to  consider  the  now  too  common  automobile  acci- 
dent in  which  some  one  is  killed  by  a car  driven  by  an  unknown 
person,  after  which  the  unknown  driver  goes  to  counsel,  and,  after 
communicating  the  facts  for  advice,  directs  the  counsel  to  attend 
the  inquest,  watch  the  proceedings,  and  keep  him  advised.  What 
would  become  of  the  principle  enunciated  if  the  counsel  attend- 
ing such  inquest  may  be  put  in  the  witness-box  and  questioned  as 
to  why  and  for  whom  he  is  attending  and  watching  the  proceed- 
ings ? I am  clearly  of  opinion  that  counsel  so  employed  could  and 
should  refuse  to  answer  such  questions.  Therefore,  if  it  were  clear 
that  Mr.  Osier  was  retained  to  advise  and  give  counsel  in  reference 
to  legal  business  at  a place  and  in  circumstances  which  clothed  him 
with  the  status  of  professional  legal  adviser  to  his  employer,  I 
would  allow  the  appeal  on  this  branch. 

But  I am  not  satisfied  that  Mr.  Osier  was  retained  at  a place 
or  under  circumstances  or  for  a purpose  that  gave  or  entitled  him 
or  his  client  to  claim  that  in  reference  to  the  business  in  hand  Mr. 
Osier  had  the  status  of  professional  legal  adviser  to  his  employer 
until  some  time  after  Mr.  Osier’s  client  had  disclosed  to  him  the 
business  on  which  he  wished  to  consult,  and  his  name  in  connection 
with  such  business.  It  is,  I think,  clear  that  at  the  opening  of 
the  interview  in  New  York  at  which  Mr.  Osier  was  retained,  and 
the  nature  of  his  client’s  business  was  disclosed,  Mr.  Osier  was  not 
asked  to  advise  a Canadian,  nor  to  advise  ids  employer  in  reference 
to  Canadian  business  or  Canadian  laws;  also  that  Mr.  Osier  was 
not  then  or  now  a member  of  the  New  York  Bar  or  practising  or 
entitled  to  practise  his  profession  in  the  United  Stales  or  even 
residing  in  New  York. 
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The  formation  of  the  Canadian  corporation  known  as  the  Con- 
tinental Trading  Company  Limited  was  an  afterthought  of  Mr. 
Osier’s,  suggested  for  his  own  rather  than  his  client’s  protection, 
and  was  not  thought  of  until  some  time  after  the  client  had  made 
known  to  Mr.  Osier  his  name  in  connection  with  the  confidential 
business  in  respect  of  which  he  sought  Mr.  Osier’s  advice,  assist- 
ance, and  co-operation. 

The  proposition  then  is  that  if  a resident  and  citizen  of  the 
United  iStates  brings  a Canadian  counsel  to  the  United  States  or 
meets  him  there,  and  there  consults  the  Canadian  counsel  in  refer- 
ence to  purely  United  States  business,  this  Court  should  regard 
communications  made  to  that  counsel  in  the  course  of  the  inter- 
view in  New  York  in  reference  to  such  foreign  business  as  being 
made  to  such  Canadian  counsel  in  his  capacity  of  barrister  or 
solicitor  in  this  Court^  or  as  made  by  his  client  to  a professional 
legal  adviser,  and  as  such  protected  from  disclosure  not  only  in 
proceedings  in  this  Court  but  in  litigation  prosecuted  by  the  United 
States  in  its  own  Courts  against  its  own  citizens,  and  for  that 
reason  refuse  its  assistance  to  the  United  States  Court  in  efforts 
directed  to  making  such  foreign  counsel  disclose  what  was  com- 
municated to  him  in  the  United  States  in  connection  with  purely 
United  States  business. 

In  Lawrence  v.  Campbell  (1859),  4 Drew.  485,  489,  Vice-Chan- 
celler  Kindersley  said: — 

The  question  is  new  in  specie,  hut  the  cases  have  settled  the 
general  principle  . . . The  general  principle  is  founded  upon  this, 
that  the  exigencies  of  mankind  require  that  in  matters  of  business, 
which  may  lead  to  litigation,  men  should  be  enabled  to  communi- 
cate freely  with  their  professional  advisers^  and  their  communica- 
tions should  be  held  confidential  and  sacred.” 

In  the  Lawrence  case  the  protection  of  privilege  was  by  an  Eng- 
lish Court  extended  to  Scotch  solicitors  and  law  agents  practising 
their  profession  in  London.  But  it  was  there  pointed  out  that  the 
Scotch  solicitors  had  in  London  the  status  of  legal  advisers  because 
they  were  entitled  to  appear  before  the  House  of  Lords  and  to  prac- 
tise as  Parliamentary  agents  and  that  they  were  consulted  by  a 
Scotchman.  It  seems  to  me  that  the  Laivrence  case  falls  far  short 
of  establishing  a protection  to  Mr.  Osier  in  the  circumstances  sur- 
rounding his  retainer  as  outlined  in  the  evidence. 

Here  Mr.  Osier  was  not  consulted  by  a Canadian;  in  the  Law- 
rence case  the  Scotch  solicitors  were  consulted  by  a ScotcTbman.  In 
this  case  Mr.  Osier  had,  in  the  iState  of  New  York,  no  status  as  a 
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professional  legal  adviser,  while  in  the  Lawrence  case  the  Scotch 
solicitors  had  a well-recognised  status  in  England. 

The  facta  and  circnmstances  of  the  Lawrence  case  are  so  differ- 
ent from  the  facts  and  circumstances  surrounding  the  retainer  here 
in  question  that  we  are,  I think,  left  to  determine  this  case  on  prin- 
ciple, and  the  question  seems  to  be : Are  the  exigencies  of  mankind 
such  as  to  require  that  the  man  may  import  from  a foreign  country 
a counsel  and  entrust  him  with  business  to  be  conducted  in  the 
country  of  the  client,  such  business  having  no  connection  with  the 
laws  of  the  country  which  has  alone  given  the  counsel  legal  status  ? 
If  not,  it  should,  I think,  be  held  that  in  this  case  Mr.  Osier  did  not 
have  the  status  of  a professional  legal  adviser  at  the  time  his  client 
disclosed  his  name  to  him  in  connection  with  the  business  in  refer- 
ence to  which  Mr.  Osier  was  consulted  and  retained.  In  the  absence 
of  binding  authority,  I am  not  prepared  to  hold  that  the  exigencies 
of  mankind  require  us  to  hold  that  Mr.  Osier  had,  in  the  circum- 
stances disclosed  and  at  the  time  the  name  was  made  known  in  con- 
nection with  the  business,  any  such  status  as  is  claimed  for  him.  It 
should  not  be  overlooked  that  the  client  is  claiming  this  status  for 
Mr.  Osier  in  a United  States  Court  in  reference  to  acts  of  Mr.  Osier 
in  the  United  States,  and  in  reference  to  communications  made 
to  him  in  connectioh  with  United  States  business,  and  that  the 
United  States  Courts  have  ruled  that  the  questions  should  be 
answered  and  that  the  question  before  us  is:  Must  we -refuse  to 
enforce  that  ruling  simply  because  Mr.  Osier  is  a solicitor  of  this 
Court?  My  opinion  is  that  we  should  not  refuse  to  enforce  the 
rulings  of  the  United  States  Courts  unless  they  require  us  to  order 
something  to  be  done  which  is  clearly  contrary  to  natural  justice, 
public  policy,  or  our  laws,  none  of  which  is,  in  my  opinion,  made 
out. 

I would,  for  these  reasons,  dismiss  the  appeal. 

I am  also  of  opinion  that  the  cross-appeal  must  be  dismissed. 
It  seems  to  me  that  all  we  can  be  asked  to  do  in  these  proceedings 
is  to  aid  the  United  States  Court  by  requiring  the  witnesses  to 
attend  and  answer  questions  wliich  the  United  States  Court  has 
determined  should  be  answered.  True  we  can,  on  an  application 
for  our  aid,  refuse  that  aid  for  reasons  which  seems  good  to  us — 
but  I am  unable  to  find  any  ground  or  reason  for  saying  that  we 
may  sit  in  review  and  reverse  the  rulings  of  the  United  States 
Court,  and  direct  the  witnesses  to  answer  questions  which  the 
United  States  Court  has  ruled  need  not  be  answered. 

I do  not  think  I should  leave  this  case  without  saying  that  in 
disclosing  the  facts  and  submitting  them  to  this  Court  for  con- 
42 — 56  0.  L.  R. 
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sideration  and  direction,  before  answering  the  questions  in  dispute, 
Mr.  Osier  only  performed  what  his  duty  to  the  Court  and  to  his 
client  required  him  to  do,  and  that  the  conclusion  at  which  I have 
arrived  should  not  be  interpreted  as  indicating  that  I doubt  the 
propriety  of  Mr.  Osler^s  conduct  in  the  transactions  sought  to  be 
investigated  or  the  propriety  of  his  claim  of  privilege  or  the  pro- 
priety of  his  conduct  in  prosecuting  this  appeal.  It  was  not  in 
argument  suggested  that  Mr.  Osier  had  been  a party  to  any  wrong- 
doing ; and,  in  my  opinion^  his  duty  to  the  Court  and  to  his  client 
required  that  he  raise  the  question  of  privilege  and  not  abandon  it 
until  thoroughly  satisfied  that  he  had  been  rightly  directed  by  the 
Court.  For,  as  I understand  it,  the  rule  is  a rule  of  public  policy 
established  in  the  interest  of  justice  rather  than  a rule  established 
for  the  protection  of  particular  persons  such  as  the  solicitor  or  his 
client,  and  rather  than  as  a rule  granting  the  solicitor  or  his  client 
the  right  to  claim  some  privilege  or  protection,  and  therefore  is  a 
rule  which  the  Court  must  enforce  unless  its  enforcement  be  waived 
by  the  client:  see  GfeenougJi  v.  Gooskell  (1833),  1 Myl.  & K.  98, 
103. 

Mulock,  C.J.O.,  and  Smith,  J.A.,  agreed  with  Feegusoh,  J.A. 

Hodgins,  J.A. : — Appeal  from  an  order  of  Eiddell,  J.,  direct- 
ing the  appellant  to  answer  certain  questions  on  his  examination 
as  a witness  in  this  action,  which  is  one  depending  in  a Federal 
Court  in  the  'United  States. 

Broadly  speaking,  only  two  main  contentions  were  presented. 
These  were  that  the  appellant  was  not  obliged  to  disclose  (1)  the 
name  of  his  client,  nor  (2)  the  affairs  of  the  Continental  Trading 
Company,  so  far  as  to  state  what  persons,  being  its  shareholders 
or  others,  received  certain  share-warrants  representing  profits. 

The  facts  are  sufficiently  set  forth  in  the  judgment  appealed 
from.  Professional  privilege  is  pleaded. 

If  an  Ontario  solicitor  is  consulted  in  New  York  by  an  Ameri- 
can citizen  with  regard  to  business  to  be  transacted,  which,  or  part 
of  which,  is  thereafter  done  here,  he  may  be  compelled  in  the  Courts 
here,  under  proper  procedure,  to  answer  questions  as  a witness  in 
an  action  in  the  United  States.  This  would  not  be  questioned,  but 
it  seems  to  follow  that  he  is  entitled  to  set  up  the  professional 
privilege  which  is  granted  to  him  under  our  system  of  law.  This 
privilege  is  a matter  of  public  policy  adopted  in  the  interests  of 
justice  in  this  Province : Bullivant  v.  Attorney-General  for  Victoria, 
[1901]  A.C.  196;  Lyell  v.  Kennedy,  9 App.  Cas.  81;  Greenongh  v. 
Gasl'ell,  1 Myl.  & K.  98.  Consequently,  it  must  attach  to 
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an  Ontario  solicitor,  and  be  given  effect  to  in  an  Ontario  Court, 
whatever  his  client’s  nationality  and  wherever  be  was  consulted. 
It  is  because  the  solicitor  is  being  interrogated  here,  and  because 
his  confidential  relation  is  established  to  the  satisfaction  of  our 
Courts,  that  he  can  claim  from  them  the  protection  arising  from 
his  professional  status. 

But  there  is  a matter  to  be  considered  before  dealing  with  the 
points  raised. 

I have  read  with  care  the  bill  of  complaint  upon  which  this 
case  has  been  brought  before  the  United  iStates  Court,  as  well  as 
the  affidavit  of  the  eminent  counsel  conducting  it,  upon  which  the 
appellant’s  examination,  as  a witness  called  for  the  complainant, 
was  directed.  I have  also  perused  attentively  the  information 
already  given  by  the  appellant  in  his  examination. 

It  is  quite  apparent  that  counsel  for  the  complainant  have,  in 
the  bill  of  complaint  and  in  their  affidavit,  studiously  refrained 
from  any  allegation  that  the  $90,000  of  United  States  3^  per  cent, 
bonds  which  it  is  said  were  found  to  be  in  Mr.  Fall’s  possession 
in  June,  1922,  were  paid  or  given  to  him  as  a bribe,  or  that  the 
alleged  fraudulent  conspiracy  between  Fall  and  Sinclair,  in  regard 
to  the  oil-leases  in  question,  involved  in  any  way  the  transfer  of 
these  bonds  to  Fall.  The  studious  absence  of  any  allegation  involv- 
ing such  an  inference  is  rather  remarkable.  And  it  is  even  more 
striking  when  the  information  actually  given  by  the  appellant, 
and  that  evidently  previously  possessed  by  the  complainant’s  coun- 
sel, is  considered.  It  may  be  that  the  Government  of  the  United 
States  is  reluctant  to  charge  a former  Cabinet  Minister  with  receiv- 
ing a bribe ; but,  on  the  present  state  of  the  record,  and  under  the 
conditions  disclosed  by  the  appellant,  evidence  regarding  the  dis- 
tribution of  the  profits  of  the  Continental  Trading  Company  and 
cognate  facts  would  not  be  admitted  in  any  court,  unless  counsel 
undertook  to  connect  it  relevantly  to  the  charges  in  that  record. 
This  they  have  had  an  opportunity  of  doing,  or  offering  to  do,  in 
their  original  application  and  on  the  motions  for  and  dealing  with 
the  commission  herein,  as  welk  as  before  the  learned  J udge  whose 
decision  is  appealed  from.  But  they  have  not  done  so.  This 
objection  is  taken  by  the  appellant,  and  I think  the  Court  is  bound, 
before  it  deals  with  tlie  solicitor’s  privilege,  to  consider  and  decide 
whether,  in  view  of  the  allegations  made,  his  information  has  such 
relation  to  the  subject-matter  of  the  proceeding  that  it  should 
ordinarily  be  disclosed.  If  it  could  not  be  given  in  evidence,  then 
privilege  is  not  needed  by  the  witness.  It  is  suggested  that  we 
have  nothing  to  do  with  the  question  of  relevancy.  That  may  be 
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SO  as  to  the  Commissioner,  who  has  merely  to  report  the  evidence 
given  before  him.  But  when  this  Court  is  asked  to  commit  one 
of  its  own  officers,  it  is  surely  its  duty  to  decide  whether  or  not 
the  questions  are  such  as  he  should  answer  having  regard  to  the 
matters  actually  alleged^  and  not  to  those  which  indicate  merely 
an  inquiring  mind.  Our  laws  of  evidence  must  govern  this  Court 
in  a proceeding  to  compel  a resident  here  to  give  evidence.  If  he 
were  in  Wyoming  he  would  be  subject  to  the  direction  of  the  Court 
there  in  accordance  with  its  laws.  If,  however,  any  indication  had 
been  given  which  would  shew  that  the  questions  referred  to  were 
or  could  be  relevant  to  the  issues  to  be  tried,  I would  not  be  desirous 
of  throwing  any  obstacle  in  the  way  of  the  complainant.  But  I find 
nothing  of  that  kind  in  the  material  before  us. 

In  Parhhurst  v.  Lowten,  2 Swanst.  194,  at  p.  204,  Lord  Chan- 
cellor Eldon,  dealing  with  the  taking  of  evidence  under  a com- 
mission, said : — 

It  is  too  much  to  say,  that  if  he  declines,  he  must  not  have 
some  mode  of  bringing  before  the  Court  the  question,  whether  the 
judgment  of  the  commissioners  or  the  examiner  is  such  as  it  will 
approve;  and  it  is  impossible  for  the  Court  to  know  whether  the 
witness  is  right  or  wrong  in  his  demurrer,  unless  he  states  the 
reasons  of  it.’^ 

In  Bullivant  v.  Attorney-General  for  Victoria,  [1901]  A.C.  196, 
also  a case  of  evidence  on  commission,  the  House  of  Lords  ulti- 
mately decided  what  questions  were  proper.  In  that  case,  dealing 
with  disclosure  where  communications  were  said  to  be  themselves 
parts  of  a criminal  or  unlawful  proceeding^  but  where  no  specific 
charge  was  asserted,  the  Earl  of  Halsbury,  L.C.,  said,  at  p.  201 : — 

The  line  which  the  Courts  have  hitherto  taken,  and  I hope 
will  preserve,  is  this — that  in  order  to  displace  the  primd  facie 
right  of  silence  by  a witness  who  has  been  put  in  the  relation  of 
professional  confidence  with  his  client,  before  that  confidence  can 
be  broken  you  must  have  some  definite  charge  either  by  way  of 
allegation  or  affidavit  or  what  not.  I do  not  at  present  go  into 
the  modes  by  which  that  can  be  made  out,  but  there  must  be  some 
definite  charge  of  something  which  displaces  the  privilege.’’ 

In  O'Ro'urTce  v.  Darbishire,  [1920]  A.C.  581,  the  head-note  is 
fully  borne  out  by  the  judgments.  It  reads 

Professional  privilege  does  not  attach  to  communications 
made  by  or  to  a solicitor  for  the  purpose  of  carrying  out  a fraud ; 
but,  in  order  to  displace  the  privilege  on  this  ground,  a mere  allega- 
tion of  fraud  in  a pleading  is  not  sufficient;  a primd  facie  case  of 
fraud  must  be  made  out  in  fact.” 
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In  a letter  dated  the  2nd  August,  1924  (appearing  in  the 
certified  proceedings  before  the  Commission  here),  from  counsel 
for  the  United  States  of  America  to  the  appellant,  the  following 
statement  is  made : — 

^^As  we  told  you^  we  simply  want  to  trace  the  bonds  which 
were  delivered  to  you  from  the  time  they  left  your  hands  until 
they  reached  the  party  we  are  investigating/^ 

The  appellant  in  his  statement  before  the  Commission,  follow- 
ing the  production  of  this  letter^  characterises  the  position  in  the 
same  way  as  I view  it : — 

It  is  not  alleged  that  the  matter  in  my  hands  is  connected 
in  any  way  with  the  issues  in  the  action  in  the  foreign  Court,  but 
it  Is  apparent  that  the  only  purpose  of  the  examination  now  sought 
to  be  had  must  be  to  obtain  information  for  use  as  a starting-point 
for  further  investigation  which  may  lead  to  the  discovery  of  the 
existence  of  evidence  relative  to  the  issues  in  said  action/^ 

To  any  one  who  has  not  read  the  examination  of  the  appellant, 
it  would  be  a surprise  to  learn  what  an  amount  of  information 
has  already  been  given  by  him. 

It  would  be  interesting  to  quote  extracts  from  it,  but  it  is  not 
necessary.  Apart  from  the  name  of  the  client  and  of  those  who 
shared  in  the  profits  of  the  Canadian  company,  everything  that 
was  needed  to  explain  the  course  of  the  transactions  under  inquiry 
was  given.  As  the  profits,  in  bonds,  were  claimable  by  the  holders 
of-  share-warrants,  transferable  by  delivery,  it  is  not  to  be  wondered 
at  that  the  appellant  has  said  that  he  certainly  did  not  know,  at 
the  time  of  the  distribution  of  bonds  in  the  early  part  of  1922, 
who  were  the  owners  of  these  share-warrants,  his  own  share  in  the 
profits  being  only  2 per  cent. 

Those  who  took  part  in  the  earlier  transactions  in  the  United 
States  were  all  named  by  counsel  for  the  complainant  in  the  ques- 
tions put  by  them,  so  that  if  they  do  not  know  the  name  of  the 
client  they  must  have  a very  shrewd  suspicion  of  his  identity. 

And  those  counsel  knew,  independently,  that  the  actual  bonds 
making  up  the  $90,000  formed  part  of  the  distributed  profits  of 
the  Continental  Trading  Company.  This  appears  from  their  own 
affidavit  in  paragraph  (q)  : — 

^^(q)  That  on  April  13th,  1922,  three  brokerage  firms  in  New 
York  sold  and  delivered  to  the  Dominion  Bank  $250,000  par  value 
of  said  bonds;  that  on  April  17th  one  of  said  firms  sold  and  deliv- 
ered to  said  bank  $50,000  par  value  of  said  bonds.  We  have  ascer- 
tained the  serial  numbers  of  all  of  said  bonds.  Said  bank,  while 
shewing  said  transactions  on  its  books,  has  no  record  of  said  num- 
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bers.  iSaid  bank,  however,  has  records  shewing  the  delivery  by  it 
of  said  same  $300,000  of  bonds  on  May  8th,  1922,  to  said  H.  S. 
Osier  as  president  of  Continental;  that  said  bonds  so  delivered 
were  taken  by  said  H.  ,S.  Osier  in  order  to  divide  amongst  the 
stockholders  of  Continental  as  dividends;  that  he  did  so  divide 
them,  and  that  they  were  delivered  against  stock  warrant  coupons ; 
that  this  was  done  after  May  8th,  1922;  that  on  or  about  June 
15th^  1922,  $90,000  of  said  $300,000  bonds,  identified  by  their 
numbers,  were  in  the  possession  of  the  said  Albert  B.  Fall,  the 
person  who  it  is  alleged  in  this  case  conspired  with  said  Sinclair 
to  defraud  the  United  States  in  the  matter  of  said  lease,  which 
said  lease  was  executed  in  the  month  of  April,  1922.  That  now 
produced  and  shewn  to  us,  marked  exhibit  E to  this  affidavit,  is  a 
photostatic  copy  of  the  ledger  account  of  said  Continental  with 
said  Dominion  Bank,  New  York  agency,  a like  copy  of  the  bond 
account  of  Continental  with  the  same  agency,  a like  copy  of  the 
personal  bond  account  of  said  H.  S.  Osier  with  said  agency,  and 
a like  copy  of  a letter  of  said  H.  S.  Osier  to  said  agency  ordering 
the  purchase  of  said  $300,000  of  bonds.^^ 

The  above  information  is  sworn  to  by  counsel  for  the  com- 
plainant as  being  obtained  from  M.  P.  Bolan  of  New  York,  an 
investigator  employed  by  them  to  investigate  the  matters  referred 
to  above^  and  from  a personal  inspection  by  counsel  of  the  books 
and  records  of  the  Dominion  Bank,  New  York. 

The  Continental  Trading  Company’s  profits,  except  the  share 
of  the  appellant,  and  perhaps  some  others  in  his  office,  belonged 
either  to  the  companies  known  as  the  Prairie  Oil  and  Gas  Company 
and  the  Sinclair  Crude  Oil  Purchasing  Company,  who  had  agreed 
to  purchase  from  Humphreys,  and  whose  place  the  Continental 
Trading  Company  took  at  the  instance  of  the  client  of  the  appel- 
lant, or  belonged  to  that  client  personally. 

It  would  appear  to  me  that  the  appellant  has  given  more  infor- 
mation than  I think  he  was  bound  to  do,  and  that  further  inquiry 
might  well  be  made  in  the  United  'States.  The  appellant  has  fur- 
ther testified  that  he  has  no  knowledge  as  to  the  holders  or  dis- 
tributees of  the  share-warrants  of  the  Continental  Trading  Com- 
pany. 

But  I base  my  Judgment  upon  the  fact  that  no  allegation  is 
put  forward  sufficient  to  require  this  Court  to  compel  further  dis- 
covery by  the  appellant. 

As,  however,  the  other  questions  have  been  very  strenuously 
argued,  I have  no  objection  to  state  my  opinion  thereon,  subject 
to  the  conclusion  I have  arrived  at. 
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As  to  the  name  of  the  client,  I am  quite  unable  to  see  that  a 
solicitor  and  his  client  can  make  that  confidential  which  is  not 
so  in  fact.  The  appellant  admits  that  his  client  was  known  to  him 
before  he  was  consulted  by  him.  That  cEenPs  name,  therefore, 
was  a fact  of  which  he  acquired  knowledge  before  professional 
relations  began  and  not  as  part  thereof.  The  solicitor  and  client 
cannot  make  a convention  by  which  what  is  already  known  to  the 
solicitor  will  form  part  of  the  confidential  matters  between  them, 
if  in  fact  that  is  not  so.  To  permit  this  would  extend  the  privilege 
far  beyond  what  has  hitherto  been  recognised  in  our  courts : Bursill 
V.  Tanner^  16  Q.B.D.  1. 

As  to  the  affairs  of  the  company,  I have  already  shewn  that  its 
purpose  and  object,  its  transactions  and  its  profits,  are  known  and 
have  been  disclosed,  except  the  names  of  its  shareholders  and  the 
facts  connected  with  the  distribution  of  its  profits.  The  appellant 
has  already  sworn  that  he  can  throw  no  light  upon  the  latter  sub- 
ject. 

It  is  clear,  however,  on  the  evidence,  that  the  Continental  Trad- 
ing Company  was  organised  to  buy  and  sell  oil  or  to  act  as  an 
intermediary  representing  the  client  in  his  dealings  with  the  vendor, 
or  the  two  foreign  companies  who  were  the  real  purchasers.  The 
company  did  so  act,  and  made  a contract  with  the  vendor  to  buy 
and  then  with  the  purchasers  to  sell  to  them,  and  the  performance 
of  the  contract  with  the  vendor  was  guaranteed  by  the  two  com- 
panies. 

Its  business,  though  suggested  by  the  client,  was  accomplished 
by  it  as  a corporation  under  the  laws  of  Canada,  and  I can  see  no 
foundation  for  the  idea  that  the  client  can  set  up  privilege  with 
regard  to  its  affairs  as  existing  because  he,  in  concert  with  his 
solicitor,  projected  it. 

ETecessarily  a solicitor  has  to  employ  clerks  and  others  in  the 
conduct  of  his  office  business,  and  they  come  under  the  same  cloak 
of  privilege  as  he  does.  But  when  a joint  stock  company  is  formed 
the  fact  that  it  is  controlled  by  the  solicitor  and  used  by  him  to 
do  certain  of  his  clients  business  does  not  take  away  the  quality 
and  effect  given  to  a corporation  by  statute  and  common  law. 

It  must  be  composed  of  shareholders^  who  elect  directors  to  act 
as  its  agents,  and  they  have  certain  rights,  powers,  and  duties  as 
shareholders.  The  assets  of  the  company  belong  to  them  and  must 
be  managed  for  their  benefit.  They  can,  if  they  all  consent,  give 
away  or  sell  its  assets  just  as  the  directors  can,  if  properly  author- 
ised. But  these  are  the  shareholders’  propert}q  and  they  are  in  no 
sense  agents  for  the  client,  though  the  edmpany  itself  may  so  act. 
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There  is  in  consequence  a break  in  the  chain  of  privilege,  as 
the  company's  actions  must  be  such  as  the  shareholders  direct  in 
their  own  right;  and,  if  they  decide  that  the  company  shall  become 
the  mandatory  of  the  client,  they  do  so  of  their  own  volition  and 
. not  at  his.  They  are  not  his  agents  and  their  actions  cannot  be 
controlled  by  him,  as  his  solicitors  may  add  must  be. 

There  is  another  difference  between  them  and  the  clienPs  solic- 
itor. Once  it  steps  outside  and  agrees  that  as  a icompany  it  shall 
enter  into  contracts  for  the  client^s  benefit,  the  company  when  it 
does  so  assumes  relations  with  those  with  whom  it  contracts,  and 
to  those  relations  and  the  resulting  agreements  there  is  no  privilege 
attached  which  the  client  can  assert.  The  company  is  not  a solicitor 
nor  are  its  officers  the  agents,  clerks,  or  servants  of  the  solicitor, 
but  it  is  a corporation  engaged  in  another  business,  namely  that 
of  contracting  with  outsiders.  They  deal  with  it  not  as  an  agent 
of  the  solicitor  but  of  his  client.  Hence  privilege  ceases  to  operate 
for  his  benefit. 

In  view,  however,  of  the  opinion  I have  expressed  as  to  the 
effect  of  the  absence  of  proper  allegations,  I would  allow  the  appeal 
and  set  aside  the  order  appealed  from  with  costs  here  and  below. 
I may  perhaps  add  that  I think  the  complainant  and  its  counsel 
have  had  all  the  discovery  they  are  entitled  to  on  the  present  record, 
and  indeed  more  perhaps  than  was  their  legal  right. 

If,  however,  in  the  course  of  the  case  in  the  Federal  Court, 
the  complainant  amends  by  making  some  definite  charge  sufficient 
in  law  to  render  the  questions  relevant,  I would  reserve  to  it  the 
right  to  apply  again  for  such  an  order  as  it  may  then  be  entitled 
to. 

Appeal  and  cross-appeal  dismissed  (Hodgins,  J.A.,  dissenting 
as  to  the  appeal.) 
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Boland  v.  Canadian  National  Eailway  Co. 

Railway — Canadian  National  Railway  Company — Powers  of  Expropria- 
tion— Order  of  Board  of  Railway  Commissioners — Approval  of  Plan 
hy  Board's  Engineer  — Lotvering  of  Highway — Taking  Land  of 
Third  Person  to  Provide  Means  of  Access  to  Land  Injuriously 
Affected  hy  Loioering — Special  Act  Incorporating  Canadian  National 
Railway  Company,  9 d 10  Geo.  T,.  eh.  31,  secs.  13,  15 — Expropriation 
Act,  R.S.C.  1906,  eh.  Ut3,  secs.  2{d),  3 (a), (6),  11 — Power  of  Court 
to  Inquire  tvhether  Lands  Required  for  Purposes  of  Company's 
Unde7'taking — Poioers  of  Parliament — Interference  with  Provincial 
and  Municipal  Rights  — Conferring  of  Specially  Wide  Powers  of 
Expropriation  upon  Government  Railway  Company — Intra  Vires — 
Expropriation  of  ''Easement"  — Alternation  of  Land  and  Building 
— Retaining  Wall. 

By  virtue  of  the  defendant  company’s  special  Act,  9 & 10  Geo.  V.  ch.  13 
(Dom.),  and  those  provisions  of  the  Dominion  Expropriation  Act, 
R.S.C.  1906,  ch.  143,  which,  by  sec.  13  of  the  special  Act,  are  made 
applicable,  the  defendant  company  has  wider  powers  as  to  the  taking 
of  lands  than  an  ordinary  private  railway  company;  and  was  held, 
in  this  case,  to  have  power  to  take  a part  of  the  plaintiff’s  lands  in 
order  to  convey  it  to  a company  whose  property  was  injuriously 
affected  by  the  construction  of  a subway  directed  by  the  Board  of 
Railway  Commissioners  to  be  constructed  under  the  defendant  com- 
pany’s tracks,  in  order  to  provide  for  that  company  a sloping  roadway 
to  the  street  and  thereby  reduce  the  damages  for  the  injury  caused 
to  that  company  by  the  lowering  of  the  street-line. 

Sections  2(d),  3 («),(&),  and  11  of  the  Expropriation  Act  and  secs.  IS 
and  15  of  the  special  Act  considered. 

Semble,  that  sec.  11  of  the  Expropriation  Act  excludes  from  considera- 
tion by  any  court  all  question  as  to  whether  the  lands  expropriated 
are  really  required  for  the  purposes  of  the  company’s  undertaking, 
where  there  is  a work  in  progress  connected  with  that  undertaking. 

If,  however,  the  propriety  of  the  purpose  for  which  the  land  taken  is 
intended  to  be  used  is  subject  to  inquiry  by  this  Court,  the  use  here 
proposed  was  not  an  improper  or  unreasonable  one. 

The  necessity  for  the  lowering  of  the  street  arose  from  the  existence 
of  the  railway,  and  in  that  sense  the  improvement  of  the  crossing  was 
part  of  the  railway  company’s  undertaking,  even  though,  as  ancillary 
to  the  direct  federal  legislative  power,  there  might  be  interference 
with  provincial  and  municipal  rights. 

Toronto  Corporation  v.  Canadian  Pacific  Railway  Co.,  [1908]  A.C.  54,  59, 
and  Toronto  Railway  Co.  v.  Toronto  Corporation,  [1920]  A.C.  426,  438 
et  seq.,  referred  to. 

If  the  approval  by  the  Railway  Board’s  Chief  Engineer  of  the  plan 
expropriating  the  plaintiff’s  land  was  necessary,  it  had  in  fact  been 
obtained  and  had  been  put  in  since  the  hearing. 

Parliament  had  power  to  confer  upon  the  defendant  company  the  wide 
powers  of  expropriation  which  sec.  13  of  the  special  Act  purported  to 
give. 

The  defendant  company  could  not  justify  the  taking  and  removal  of 
part  of  the  plaintiff’s  soil  and  the  building  upon  her  land  of  a retain- 
ing wall  or  a slope,  upon  any  theory  that  the  interest  in  the  land  so 
taken  or  interfered  with  was  an  easement. 
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1925.  Action  by  a landowner  for  a declaration  and  an  injunction 

Boiand  respect  of  the  expropriation  by  the  defendants  of  part  of  the 

V.  plaintiff ^s  land  and  an  easement  therein. 

Canadian 

Railway  Co.  January  26.  The  action  was  tried  by  Okde^  J.A.,  without  a 
jury,  at  a Toronto  sittings. 

W.  R.  Smyth,  K.C.,  for  the  plaintiff. 

W.  N.  Tilley,  K.C.,  for  the  defendant  company. 

Edward  Bayly,  K.'C.,  for  the  Attorney-General  for  Ontario. 

No  one  appeared  for  the  Attorney-General  for  Canada^  though 
notified  under  sec.  33  of  the  Ontario  Judicature  Act. 

March  12.  Oede,  J.A.  : — <Bloor  street  is  a public  highway  run- 
ning almost  due  east  and  west  across  the  city  of  Toronto,  and, 
before  the  commencement  of  the  operations  which  are  the  subject 
of  this  action,  was  crossed  on  the  level  at  right  angles  by  the 
tracks  of  the  Newmarket  subdivision  of  the  defendant  company’s 
railway. 

By  an  order  of  the  Board  of  Railway  Commissioners  for  Canada, 
made  on  the  5th  June,  1924,  upon  the  application  of  the  Cor- 
poration of  the  City  of  Toronto,  under  secs.  257  and  259  of  the 
Railway  Act  of  1919,  for  the  separation  of  the  grades  at  this  and 
other  crossings,  the  defendant  company  was  directed  to  construct 
a subway  under  the  tracks  of  its  Newmarket  subdivision  on  Bloor 
street,  in  the  said  city  of  Toronto.”  The  order  further  directed 
that  plans  shewing  this  and  another  subway,  also  directed  by  the 
order,  be  filed  by  the  defendant  company,  for  the  approval  of  the 
Chief  Engineer  of  the  Board,  within  30  days  from  the  date  of  the 
order,  and  that  the  work  be  commenced  not  later  than  the  1st 
August,  1924,  and  completed  not  later  than  the  1st  July,  1925. 

x\ll  questions  of  costs,  interest,  or  other  matters  involved  in  the 
construction  of  the  said  work,”  were  reserved  for  further  order 
of  the  Board. 

Pursuant  to  this  order,  a plan  numbered  C555  (which  was  put 
in  at  the  trial  with  the  Board’s  order  as  exhibit  1),  dated  the 
28th  June,  1924,  was  filed  by  the  defendant  company  with  the 
Board  and  was  approved  by  its  'Chief  Engineer  on  the  10th  July, 
1924. 

This  plan  shews  the  location  and  width  of  the  street  and  rail- 
way lines,  with  the  sidewalks  and  kerbs,  and  also  the  boundaries 
of  the  parcels  of  land  with  the  buildings  thereon  abutting  on  the 
north  and  south  sides  of  Bloor  street.  In  addition  there  are  shewn 
profiles  indicating  the  length  and  depth  of  the  excavation  required 
to  construct  the  subway  and  the  character  of  the  bridgework  required 
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to  carry  the  defendant  company's  tracks  across  the  snbway.  There 
is  nothing  on  this  plan  to  shew  any  intention  to  expropriate  any 
lands  for  the  purposes  of  the  work. 

As  shewn  upon  that  and  other  plans  put  in,  the  lands  on  the 
south  side  of  Bloor  street  and  immediately  to  the  west  of  the 
defendant  company's  tracks  belong  to  the  Canadian  Fairbanks 
Morse  Company  and  the  Loblaw  Groceterias  Company.  TJpon  the 
parcel  of  land  owned  by  the  latter  is  erected  a large  warehouse, 
the  front  of  which  is  a few  feet  from  the  street-line,  and  the  westerly 
wall  12  feet  from  the  westerly  boundary  of  the  parcel.  Imme- 
diately to  the  west  of  that  boundary  lie  the  lands  of  the  plaintiff. 

On  the  16th  October,  1924,  the  defendant  company  proceeded 
to  expropriate  two  parcels  of  the  plaintiff^s  lands  for  the  purpose 
of  its  undertaking,^^  by  filing  in  the  registry  office  of  the  City  of 
Toronto,  on  that  date,  a plan  and  description  of  the  lands  proposed 
to  be  taken  ( exhibit  2 ) . Parcel  A,  in  which  the  company  takes  the 
fee  simple,  comprises  a strip  30  feet  in  width  and  242  feet  in  depth 
southerly  from  Bloor  street.  The  easterly  boundary  of  this  strip 
coincides  with  the  westerly  boundary  of  the  Loblaw  lands  already 
mentioned.  Parcel  B is  a wedge-shaped  strip,  extending  along  the 
southerly  side  of  Bloor  street  78  feet  10  inches,  with  a depth  of 
7 feet  at  the  easterly  end  and  of  2 feet  at  its  westerly  end.  In  this 
strip  the  company,  by  the  plan  and  the  description,  claims  to  take 
merely  ‘^Ca  limited  right  or  easement  to  enter  upon  and  take  pos- 
session of  such  land,  only  for  the  construction  of  such  slopes  as 
may  be  necessary  to  conform  with  the  grade  on  Bloor  street  as 
altered.”  The  description  of  the  parcel  thus  attempted  to  be  expro- 
priated as  a limited  right  or  easement  ” is  rather  startling,  in 
view  of  the  fact  that  the  proposed  slope,  as  disclosed  by  another 
plan,  is  to  be  made  upon  the  plaintiff’s  land  by  cutting  away  and 
removing  part  of  the  soil  itself.  To  describe  such  a permanent 
and  physical  encroachment  upon  another’s  land  as  an  easement  is 
surely  a novelty.  I mention  this  for  the  moment  in  passing;  it 
will  be  necessary  to  deal  more  fully  with  this  point  later. 

It  is  to  be  observed  that  nowhere  upon  this  plan  (exhibit  2) 
or  in  the  description  which  accompanies  it,  is  there  any  language 
which  expressly  connects  the  expropriation  with  the  work  directed 
by  the  order  of  the  5th  June,  1924.  Neither  the  heading  nor  the 
concluding  paragraph  does  more  than  state  that  tlie  land  is  taken 
for, the  use  of  the  company  and  for  the  purpose  of  the  under- 
taking.” 
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the  defendant  company,  established  that  it  was  the  intention  of 
the  defendant  company  to  convey  the  30-foot  strip  of  the  plaintiff^s 
lands  so  expropriated  to  the  Loblaw  Grroceterias  Company  in  order 
to  provide  for  that  company  a sloping  roadway  to  Bloor  street^ 
and  thereby  reduce  the  damages  which  that  company  will  sustain 
.by  the  lowering  of  the  street-line.  It  is  manifest  that,  while  the 
present  strip  of  12  feet  to  the  west  of  the  Loblaw  warehouse  is 
sufficient  to  provide  for  ordinary  traffic  to  and  from  the  street  at 
its  present  level  from  and  to  the  rear  of  the  warehouse,  that  width 
will  not  suffice  for  a sloping  roadway  to  the  lowered  subway  level, 
either  because  of  the  insufficient  margin  necessary  for  a slope  or 
retaining  wall,  or  because  of  the  danger  to  the  warehouse-wall  if 
the  adjoining  soil  is  removed.  There  is  also  the  provision  for  a 
footpath  on  the  ground  floor  level  which  the  present  12-foot  strip 
affords,  but  which  could  not  be  provided  without  additional  land 
for  the  roadway. 

Having  regard  to  the  use  to  which  the  Loblaw  warehouse  is 
put,  and  the  effect  of  the  lowering  of  the  street  level  upon  its 
business,  it  is  fairly  apparent  that  it  is  a prudent  and  business-like 
thing  for  the  railway  company  to  obtain,  if  possible,  an  adjoining 
strip  of  land  in  order  to  make  an  ameliorating  offer  to  the  Loblaw 
company.  Has  the  railway  company  the  power  to  expropriate  for 
any  such  purpose  ? 

Counsel  for  the  company  did  not  attempt  to  rely  upon  any 
express  provision  in  the  Railway  Act,  1919  (9  & 10  Geo.  Y.  ch. 
68,  Horn.)  ; and,  so  far  as  I am  aware,  an  ordinary  private  railway 
company  incorporated  by  the  Parliament  of  Canada  would  prob- 
ably not  have  the  power  to  do  what  the  defendant  company  is 
doing  here. 

But  the  defendant  company  contends  that,  by  reason  of  its 
special  charter,  9 & 10  Geo.  V.  ch.  13  (Horn.),  which  I refer  to 
throughout  this  judgment  as  the  " special.  Act,’’  and  those  provis- 
ions of  the  Dominion  Expropriation  Act^  R.S.C.  1906,  ch.  143, 
which,  by  sec.  13  of  the  special  Act,  are  made  applicable,  it  is 
clothed  with  much  wider  powers  as  to  the  taking  of  lands  than  an 
ordinary  private  railway  company,  and  that  it  is  empowered  to  take 
the  plaintiff’s  lands  in  the  manner  attempted  in  the  present  case. 

I have  already  had  to  consider  the  status  of  the  Canadian 
National  Railway  Company  under  its  charter  in  another  aspect, 
in  Semple  v.  Canadian  National  Railway  Co.  (1923),  55  Q.L.R. 
189,  where,  at  pp.  190  and  191,  I referred  to  the  varied  character 
of  the  company’s  operations,  which  include  the  management  of 
those  railways  which  are  wholly  vested  in  the  company  and  also 
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the  management  of  railways  which  still  remain  vested  in  the  'Crown. 
But  it  is  of  course  quite  clear  that,  even  as  to  those  railways  which 
are  wholly  vested  in  the  company,  as  the  company's  capital  stock 
IS  vested  in  the  Minister  of  Finance,  and  its  directors  are  all 
appointed  hy  the  Governor-Oeneral  in  Council,  the  company  (not- 
withstanding that  it  is  a distinct  corporate  entity)  and  its  assets 
are  wholly  the  property  of  the  Crown  in  the  right  of  the  Dominion. 

This  being  the  case,  there  is  nothing  extraordinary  or  anomalous 
in  the  contention  of  the  company  that  Parliament  intended  by 
sec.  13  of  the  special  incorporating  Act  to  confer  upon  the-  company 
the  same  powders  of  expropriation  as  the  Crown  itself  possesses 
under  the  Dominion  Expropriation  Act.  Section  13  of  the  special 
Act  is  as  follows : — 

^^(1)  All  the  provisions  of  the  Railway  Act  (excepting  those 
provisions  which  are  inconsistent  with  this  Act,  and  excepting  also 
the  provisions  of  the  Railway  Act  relating  to  the  location  of  lines 
of  railv^ay,  the  making  and  filing  of  plans  and  profiles — other  than 
highway  and  railway  crossing  plans — ^and  the  taking  or  using  of 
lands)  shall  apply  to  the  company  and  its  undertaking,  it  being 
declared  that  all  the  provisions  of  the  Expropriation  Act,  except 
where  inconsistent  with  this  Act,  apply  mutatis  mutandis  to  the 
company  and  its  undertaking^  in  lieu  of  the  provisions  of  the  Rail- 
way Act  so  excepted. 

^^(2)  With  respect  to  the  undertaking  of  the  company, — 

*^{a)  Any  plan  deposited  under  the  provisions  of  the  Expro- 
priation Act  may  be  signed  by  the  Minister  of  Railways  and  Canals 
on  behalf  of  the  company,  or  by  the  president  or  any  vice-president 
©f  the  company;  no  description  need  be  deposited; 

^^(&)  The  land  shewn  upon  such  plan  so  deposited  shall  there- 
upon be  and  become  vested  in  the  company,  unless  the  plan  indicates 
that  the  land  taken  is  required  for  a limited  time  only  or  that  a 
limited  estate  or  interest  therein  is  taken;  and  by  the  deposit 
in  such  latter  case  the  right  of  possession  for  such  limited  time  or 
such  limited  estate  or  interest  shall  be  and  become  vested  in  the 
company ; 

^\c)  The  compensation  payable  in  respect  of  the  taking  of  any 
lands  so  vested  in  the  company,  or  of  interests  therein,  or  injur- 
iously affected  by  the  construction  of  the  undertaking  or  works, 
shall  be  ascertained  in  accordance  with  the  provisions  of  the  Rail- 
way Act,  beginning  with  notice  of  expropriation  to  the  opposite 
party.^^ 

The  Expropriation  Act,  R.S.C.  1.906,  cli.  143,  is  a general  Act 
empowering  the  Minister  of  any  department  of  the  Government  of 
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Canada  charged  with  the  construction  and  maintenance  of  any 
public  work  to  enter  upon  and  take  such  lands  as  he  deems 
necessary  for  any  purpose  relative  to  the  public  work^^  (sec.  3(a)), 
and  contains  many  provisions  as  to  procedure  and  the  fixing  and 
payment  of  compensation^  etc. 

The  definition  of  a public  work  (sec.  2(d))  is  very  wide  and 
includes  Government  railways  and  works  and  properties 
acquired,  constructed^  extended,  enlarged,  repaired  or  improved  at 
the  expense  of  'Canada,  or  for  the  acquisition,  construction,  repair- 
ing, extending,  enlarging  or  improving  of  which  any  public  moneys 
are  voted  and  appropriated  by  Parliament.^^  I refer  to  this  defi- 
nition rather  to  emphasise  its  range  than  to  suggest  that  the  line 
of  the  defendant  company's  railway,  where  it  crosses  Bloor  street, 
is  a public  work  ” within  the  meaning  of  the  Expropriation  Act. 
That  line  came  to  tlie^  defendant  company  as  part  of  the  original 
Grand  Trunk  system,  and  is  wholly  vested  in  the  company.  The 
powers  conferred  by  the  Expropriation  Act  do  not,  of  course, 
depend  for  their  exercise  upon  any  theory  that  the  undertaking 
of  the  defendant  company  is  a public  work,  as  so  defined,  or  is 
Crown  property.  The  right  to  exercise  .those  powers  must  be  found 
in  the  special  Act,  but  the  fact  that  Parliament  intended  to  confer 
powers  of  expropriafion  similar  to  those  enjoyed  by  the  Crown  for 
the  purposes  of  so  wide  a range  of  public  works  upon  a company 
formed  for  the  purpose  of  taking  over  and  managing  on  behalf  of 
the  Crown  lines  of  railway  which  had  belonged  to  or  were  about 
to  be  acquired  by  the  Government  for  the  people  of  Canada  in  the 
right  of  the  Dominion,  may  be  of  some  assistance  in  determining 
the  extent  of  the  powers  so  conferred. 

The  defendant  company  relies  upon  the  provisions  of  para,  (b) 
of  sec.  3 and  on  sec.  11  of  the  Expropriation  Act,  which  are  as 
follows : — 

3.  The  Minister  may  by  himself,  his  engineers,  superintend- 
ents, agents^  workmen  and  servants, 

^^(b)  enter  upon  and  take  possession  of  any  land,  real  property, 
streams,  waters  and  watercourses,  the  appropriation  of  which  is, 
in  his  judgment,  necessary  for  the  use,  construction,  maintenance 
or  repair  of  the  public  work,  or  for  obtaining  better  access  thereto.” 

^^11.  In  all  cases,  when  any  such  plan  and  description,  purport- 
ing to  be  signed  by  the  deputy  of  the  Minister,  or  by  the  secretary 
of  the  department,  or  by  the  superintendent  of  the  public  work, 
or  by  an  engineer  of  the  department,  or  by  a land  surveyor  duly 
licensed  as  aforesaid,  is  deposited  of  record  as  aforesaid,  the  same 
shall  be  deemed  and  taken  to  have  been  deposited  by  the  direction 
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and  authority  of  the  Minister,  and  as  indicating  that  in  his  judg- 
ment the  land  therein  described  is  necessary  for  the  purposes  of 
the  public  work ; and  the  said  plan  and  description  shall  not  be 
called  in  question  except  by  the  Minister,  or  by  some  person  acting 
for  him  or  for  the  Crown.^^ 

Counsel  for  the  defendant  company  takes  the  ground  that  the 
power  of  expropriation  given  by  these  sectious,  by  virtue  of  sec.  13 
of  the  special  Act,  is  so  wide  that  it  is  not  open  to  any  court  by 
virtue  of  the  concluding  words  of  sec.  11,  above  quoted,  to  ques- 
tion the  propriety  of  the  company's  action  in  taking  the  plaintiff ^s 
lands ; but  that,  if  the  Court  is  of  the  opinion  that  it  may  inquire 
into  the  matter,  the  scope  of  that  inquiry  is  limited;  and  that, 
if  there  is  an  undertaking  to  which  the  expropriation  is  applicable, 
then  the  particular  purpose  to  which  the  company  intends  to  devote 
the  expropriated  land  cannot  be  questioned.  And  it  is  argued  here 
that,  the  lowering  of  the  grade  of  Bloor  street  having  been  ordered 
by  the  Board  of  Railway  Commissioners  by  reason  of  the  railway 
crossing  the  highway,  the  work  so  ordered  has  thereby  become  part 
of  its  undertaking  so  as  to  enable  the  defendant  company  to  take 
the  lands  for  any  purpose  which  it  may  deem  necessary  in  connec- 
tion therewith,  and  particularly  for  the  purpose  (though  the 
defendant  company  says  that  this  Court  has  no  right  to  inquire 
into  the  particular  purpose)  of  making  nn  ameliorating  offer  to 
the  Loblaw'  Groceterias  Company  Limited. 
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The  plaintiff  says  that  no  such  powers  were  given  or  intended 
to  be  given  by  the  special  Act;  that,  notwithstanding  the  pro- 
visions of  sec.  11  of  the  Expropriation  Act,  the  true  purpose  is 
open  to  question  in  the  Courts  of  'Ontario,  by  virtue  of  sec.  15 
of  the  special  Act ; and  both  the  plaintiff  and  the  Attorney-General 
for  Ontario  contend  that,  if  Parliament  intended  to  confer  upon 
the  defendant  company  the  wide  powers  of  expropriation  claimed 
by  it,  the  attempt  to  do  so  was  ultra  vires. 


It  is  of  course  quite  clear  that  sec.  13  of  the  company's  special 
Act  intended  to  confer  upon  the  company  certain  powers  given  to 
the  Crown  by  the  Expropriation  Act,  in  lieu  of  those  given  to 
ordinary  railway  companies  by  the  Railway  Act.  And  it  is  a fairly 
reasonable  assumption  that,  having  regard  to  the  fact  that  the 
company  was  to  own  or  control  and  to  operate  not  only  those  rail- 
ways which  the  Government  of  Canada  was  then  buying  or  about 
to  buy,  but  also  those  already  belonging  to  the  Government,  it  was 
intended  to  vest  in  the  directors  of  the  company  the  same  powers 
as  to  the  whole  system  that  the  iMinister  of  Railways  already  pos- 
sessed as  to  the  existing  Government  Railways.  It  was  open  to 
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Parliament,  if  it  chose,  simply  to  add  the  newly  acquired  Canadian 
Northern  and  Grand  Trunk  railway  lines  to  the  existing  Govern- 
ment system.  This  would  have  automatically  made  those  lines 
public  works  within  the  Expropriation  Act,  and  so  have  vested 
in  the  Minister  of  Railways  whatever  greater  powers  of  expropria- 
, tion  this  Act  gives  than  were  theretofore  enjoyed  by  the  privately 
owned  Grand  Trunk  and  Canadian  Northern  Railway  Companies. 
So  that,  in  entrusting  the  management  and  control  of  these  newly 
acquired  lines  to  a company,  expressly  incorporated  for  the  purpose, 
but  wholly  within  the  control  of  the  Government,  there  would  be 
nothing  extraordinary  in  Parliaments  conferring  upon  the  directors 
of  that  company,  for  the  purposes  of  the  railways  under  their  man- 
agement, all  the  powers  of  expropriation  theretofore  possessed  by 
the  Minister  of  Railways.  Nor  is  there  anything  in  this  incon- 
sistent with  certain  necessary  incidents  of  the  company’s  separate 
corporate  entity,  such  as  its  amenability  to  provincial  courts  and 
the  constitution  thereof,  including,  as  I held  in  the  Semple  case, 
supra,  trial  by  jury. 

Section  13  of  the  special  Act  excepts  from  those  provisions  of 
the  Railway  Act  otherwise  applicable  to  the  company,  those  relat- 
ing to  the  location  of  lines  of  railway,  the  making  and  filing  of 
plans  and  profiles  . . . and  the  taking  or  using  of  lands.”  With- 
out endeavouring  here  to  limit  the  scope  of  these  exceptions,  they 
would  appear  to  include  the  sections  of  the  Railway  Act  numbered 
from  167  to  188,  grouped  under  the  heading  Location  of  Line  ” 
and  the  sub-heading  Plan,  Profile  and  Book  of  Reference,”  and 
from  189  to  214,  grouped  under  the  heading  ‘^^The  Taking  and  Using 
of  Lands.”  The  powers  of  expropriation  given  to  private  com- 
panies by  these  sections  of  the  Railway  Act  are  limited  in  manj 
respects. 

To  replace  these  excepted  provisions,  sec.  13  of  the  special  Act 
expressly  declares  ^‘^that  all  the  provisions  of  the  Expropriation 
Act,  except  where  inconsistent  with  this  Act,'  apply  mutatis 
mutandis  to  the  company  and  its  undertaking,  in  lieu  of  the  pro- 
visions of  the  Railway  Act  so  excepted.” 

I can  see  no  answer  whatever  to  the  defendant  company’s  con- 
tention that  this  section  clearly  and  expressly  vests  in  the  company 
for  the  purposes  of  the  undertaking  powers  of  expropriation  as  full 
as  those  possessed  by  a Minister  of  the  Crown  in  connection  with 
any  public  work;  or,  to  bring  the  parallel  closer,  as  full  as  those 
which  the  Minister  of  Railways  would  possess  if  the  line  of  railway 
at  the  Bloor  street  crossing  were  vested  in  the  Crown  in  the  right 
of  the  Dominion. 
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It  is  not  necessary  for  the  purpose  of  this  case  to  determine 
the  precise  limit  of  a Ministers  powers  under  secs.  3 and  11  of  the 
Expropriation  Act.  It  'was  urged  that  the  wide  power  claimed  by 
counsel  for  the  defendant  company^  coupled  with  the  provision  in 
sec.  11  that  no  plan  or  description  approved  by  the  Minister  should 
be  called  in  question  in  any  court,  would  enable  a Minister  to 
expropriate  one  man’s  land  and  sell  it  to  another  wholly  without 
reference  to  the  existence  of  any  public  work.  It  is  plain,  how- 
ever^ that  the  powers  of  the  Minister  are  exercisable  only  for  the 
purpose  of  some  existing  or  contemplated  public  work.  Just  what 
power  a Court  might  or  might  not  have  to  inquire  into  the  reality 
of  the  public  work  in  any  particular  case,  it  is  not  necessary  to 
deal  with  here. 
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We  have  here  an  existing  line  of  railway  crossing  the  highway 
near  the  lands  in  question.  As  a consequence  of  the  operation  of 
that  line  of  railway,  the  Board  of  Railway  Commissioners  has 
decided  that  in  the  public  interest  the  highway  level  must  be  low- 
ered. This  work  will  necessarily  call  for  the  payment  of  compen- 
sation to  those  whose  lands  are  injuriously  affected  by  it.  In  order 
to  reduce  the  damage  suffered  by  one  landowner  by  reason  of  the 
character  of  the  building  erected  upon  his  land,  it  is  proposed  to 
take  a strip  of  vacant  land  belonging  to  an  adjoining  owner  and 
offer  it  to  the  other.  This  clearly  could  not  be  done  without  statu- 
tory authority. 

Is  the  authority  here  wide  enough?  It  is  argued  that  such 
authority  ought  to  <be  explicit,  and  that  it  cannot  be  presumed 
to  be  covered  by  powers  given  in  general  terms,  no  matter  how 
wide  and  sweeping  they  may  be.  I am  unable  to  follow  this  reason- 
ing. 

Counsel  for  the  plaintiff  refers  to  the  Ontario  provincial  legis- 
lation which  enables  a municipal  corporation,  when  exercising  its 
expropriating  powers,  to  take  land  in  excess  of  that  actually 
required,  so  that  it  may  be  offered  by  way  of  restitution  or  com- 
pensation to  another  whose  lands  are  required:  Ontario  Consoli- 
dated Municipal  Act,  1922,  12  & 13  Geo.  V.  ch.  72,  sec.  322a  ; and 
also  to  the  similar  power  specially  given  to  the  City  of  Toronto 
by  1 Geo.  V.  ch.  119,  sec.  12  (Ont.)  It  is  to  be  observed,  how- 
ever, that  the  general  power  given  to  a municipality  by  sec.  322  (1 ) 
of  the  Municipal  Act  is  limited  to  lands  required  for  the  purposes 
of  the  corporation,’”  and  it  may  well  be  that  no  lands  except  those 
actually  to  be  retained  could  be  taken  thereunder. 

Here  the  power  given  hy  para,  (h)  of  sec.  3 of  tlie  Expropria- 
tion Act  is  to  take  any  land  which,  in  the  judgment  of  the  Minister, 
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is  necessary  for  the  nse  or  construction  of  the  public  work;  and 
by  sec.  11  his  judgment  that  its  acquisition  is  necessary  is  not  to 
be  questioned.  I can  see  no  sound  reason  for  holding  that  the 
power  so  conferred  upon  a Minister  of  the  Crown  was  not  intended 
to  be  as  fully  conferred  upon  the  defendant  company.  There  is, 
therefore,  no  analogy  between  the  present  case  and  that  of  a muni- 
cipality. 

Whatever  the  limit  may  be  upon  the  defendant  company's 
powers  of  expropriation  under  this  legislation,  I think  that  it  is 
clear  that  when  there  is  an  actual  work  in  progress  as  part  of  its 
undertaking  the  power  is  not  limited  to  the  taking  of  lands  which 
the  company  intends  to  retain,  but  may  extend  to  lands  reasonably 
required  for  the  purpose  of  carrying  out  the  proposed  work  effec- 
tively and  at  the  least  reasonable  cost  to  the  public,  who  must, 
whether  as  owners  of  the  railway  or  as  ratepayers,  ultimately  bear 
the  cost. 

It  is  argued  that  the  power  to  take  the  lands  of  one  person  in 
order  to  give  them  to  another  is  a harsh  and  oppressive  one.  But 
all  powers  of  expropriation  are  harsh  and  oppressive.  That  there 
is  nothing  essentially  harsh  in  a forcible  taking  for  the  purpose 
intended  may  be  inferred  from  the  very  Ontario  legislation  to 
which  counsel  for  the  plaintiff  refers. 

I am  strongly  inclined  to  the  view  pressed  by  Mr.  Tilley  that 
sec.  11  of  the  Expropriation  Act  goes  the  length  of  excluding  from 
consideration  by  any  court  all  question  as  to  whether  the  lands 
expropriated  are  really  required  for  the  purposes  of  the  defendant 
company’s  undertaking,  that  is  when  there  is  some  part  of  that 
undertaking  to  which  the  land  taken  can  be  made  applicable. 
Whether  the  power  goes  beyond  this  I am  not  prepared  to  say.  But 
when,  as  here,  there  is  a work  in  progress  connected  with  the  com- 
pany’s undertaking,  and  lands  are  deemed  necessary  for  it,  I think 
the  company  is  nqt  bound  to  justify  the  particular  purpose  for 
which  they  are  to  be  used  or  to  submit  that  purpose  to  the  scrutiny 
of  any  court. 

Mr.  .Smyth  argues  that  the  words  except  where  inconsistent 
with  this  Act,”  in  sec.  13  of  the  special  Act,  bring  into  play  the 
provisions  of  sec.  15  of  the  special  Act  in  such  a way  as  to  nullify 
the  concluding  words  of  sec.  11  of  the  Expropriation  Act.  I can- 
not follow  this  argument  at  all.  There  is  ample  scope  for  the 
operation  of  sec.  15  (which  was  intended,  partly  ex  ahundanti 
cauteld,  as  I pointed  out  in  the  Semple  case,  to  vest  full  power  and 
jurisdiction  over  the  defendant  company  in  all  provincial  courts), 
without  cutting  down  the  express  provision  of  sec.  11  of  the  Expro- 
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priation  Act.  There  is  really  nothing  in  conflict  between  the  two 
sections. 


Orde,  J.A. 
1925. 


If,  however,  the  propriety  of  the  purpose  for  which  the  strip 
is  intended  to  be  used  is  subject  to  inquiry  by  the  Court,  then  I 
am  of  the  opinion  that  the  proposed  use  is  not  an  improper  or  un- 
reasonable  one  and  is  within  the  wide  power  possessed  by  the  de- Railway  Co. 
fendant  company. 

There  were  certain  minor  objections  by  the  plaintiff  which 
ought  to  be  dealt  with.  It  was  urged  that  the  alteration  of  the 
street  level  was  really  a municipal  matter;  and  that,  though  the 
work  had  been  ordered  to  be  carried  out  by  the  railway  company, 
it  was  not  any  part  of  the  railway  company's  undertaking.  But  the 
necessity  for  the  lowering  of  the  street  arises  from  the  existence 
of  the  railway^  and  in  that  sense  the  improvement  of  the  crossing 
is  part  of  the  railway  company’s  undertaking.  That  a work  of  this 
character  is  part  of  a railway  company’s  undertaking  (even  though, 
as  ancillary  to  the  direct  federal  legislative  power,  provincial  and 
municipal  corporations  and  rights  may  be  interfered  with)  is  clear 
from  such  cases  as  Toronto  Corporation  v.  Canadian  Pacific  Railway 
Co.,  [1908]  A.C.  54,  at  p.  59,  and  Toronto  Railway  Co.  v.  Toronto 
Corporation,  [1920i]  A.C.  426,  at  p.  438  et  seq. 

A further  point  made  by  Mr.  Smyth  was  that  the  order  of  the 
Board  of  Railway  Commissioners  of  the  5th  June,  1924,  directed 
that  all  plans  in  connection  with  the  proposed  work  should  be 
first  approved  by  the  Board’s  Chief^ngineer,  and  that  the  plan 
expropriating  the  plaintiff’s  land  had  not  yet  been  approved. 

Counsel  for  the  defendant  company  took  the  ground  that  the  power 
to  expropriate  under  its  special  Act  enabled  it  to  take  the  land  in 
question  without  reference  to  the  special  work  ordered  by  the 
Board.  When  the  plaintiff  made  this  contention,  I pointed  out 
that  it  had  not  been  pleaded,  the  plaintiff  having  rested  her  case 
on  the  broader  ground  of  a complete  lack  of  power  in  the  defendant 
company  to  take  the  lands  at  all,  and  I declined  to  allow  any 
amendment  to  the  statement  of  claim  proposed  after  all  the  evid- 
ence had  been  adduced.  Since  the  trial,  the  defendant  company 
has  furnished  me  with  a copy  of  the  plan  of  the  15th  October,  1924 
(exhibit  6),  revised  as  of  the  30th  January,  1925,  and  having  upon 
it  the  approval  of  the  Railway  Board’s  Engineer,  dated  the  31st 
January,  1925.  This  plan  I am  admitting.  It  will  be  exhibit 


No.  24. 


If  the  Engineer’s  approval  is  necessary — I am  inclined  to  agree 
with  Mr.  Tilley  that  it  is  not — ^then  it  has  in  fact  been  obtained, 
and  its  absence  at  the  trial  ought  not  of  itself  to  entitle  the  plain- 
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Orde,  J.A.  tiff  to  relief,  having  regard  to  the  broader  grounds  upon  which  she 
^^25  based  her  action. 

Boland  There  still  remains  the  objection  taken  to  the  power  of  the 
V.  Canadian  Parliament  to  confer  upon  the  defendant  company  the 

National  wide  powers  of  expropriation  purported  to  be  given  by  sec.  13  of 
Railway  Co.  the  special  Act.  I cannot  see  any  force  in  this  objection.  The 
authority  of  Parliament  to  grant  to  the  Crown  the  widest  possible 
powers  of  expropriation  for  the  purposes  of,  or  as  incidental  to,  the 
carrying  out  of  any  federal  public  work  must  be  conceded.  And 
there  is  no  principle  which  can  limit  Parliament’s  authority  to 
confer  as  wide  powers  upon  any  railway  company  which  it  may 
incorporate,  and  d fortiori  upon  a railway  company  owned  by  the 
Crown  and  operated  for  the  benefit  of  the  whole  Canadian  public. 
There  is  no  argument  grounded  upon  civil  or  municipal  rights 
within  the  Province  strong  enough  to  meet  the  overriding  federal 
power  to  grant  to  any  federal  railway  company,  whether  regarded 
as  coming  within  its  direct  legislative  power  or  as  merely  ancillary 
thereto,  such  wide  powers  of  expropriation  as  Parliament  may 
deem  necessary  for  the  purpose  of  the  undertaking. 

I have  not  yet  dealt  with  parcel  B,  the  small  wedge-shaped 
piece  in  which,  by  the  expropriating  plan  and  • description,  the  de- 
fendant company  claims  to  be  taking  an  easement  merely.  I fail 
utterly  to  understand  how  the  defendant  company  justifies  the 
taking  and  removal  of  part  of  the  plaintiff’s  soil  and  the  building 
upon  her  land  of  a retaining  wall  or  a slope,  upon  any  theory  that 
the  interest  in  the  land  so  taken  or  interfered  with  is  an  easement. 
Paragraph  (c)  of  sec.  3 of  the  Expropriation  Act  provides  for  the 
removal  of  earth,  etc.,  from  lands,  but  in  that  case  the  company 
ultimately  gives  up  possession  and  compensates  for  any  damage 
done.  Here  it  is  proposed,  I understand,  to  leave  a slope  and  huild 
some  sort  of  retaining  wall  on  the  parcel  in  question.  The  plain- 
tiff will  be  left  with  the  title  in  fee  in  the  parcel  itself,  but  without 
any  power  to  use  it  or  build  upon  it  by  reason  of  the  so-called 
easement  ” of  the  defendant  company  to  maintain  the  strip  as  a 
slope.  This,  in  my  judgment,  the  defendant  company  cannot  do 
under  any  such  guise. 

Upon  this  branch  of  the  case,  the  plaintiff  is  entitled  to  a 
declaration  that  the  defendant  company  is  not  entitled,  by  way  of 
expropriation  of  an  easement  merely,  to  enter  upon  and  remove 
any  of  the  soil  of  parcel  B or  to  erect  any  structure  thereon;  this 
without  prejudice  to  the  defendant  company  filing  a new  or 
amended  plan  and  description  as  to  this  parcel.  If  this  were  the 
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only  matter  in  dispute,  it  would  be  simpler  for  the  parties  to  enter 
into  some  agreement  as  to  it. 

As  to  parcel  A,  and  all  other  matters  raised  by  the  statement  of 
claim,  the  action  will  be  dismissed. 

'As  success  has  been  divided,  there  will  be  no  order  as  to  costs, 
except  that  the  plaintiff  must  pay  the  costs  of  the  Attorney- Gen- 
eral for  Ontario. 


[ORDE,  J.A.] 


Re  Mokeis  and  Chertkoff. 

Dower — Conveyance  to  Uses  with  Power  of  Appointment — Deed  of  Ap- 
pointment— Whether  Effectual  to  Exclude  Wife  of  Appointor  from 
Right  to  Dower— Objection  to  Title — Vendors  and  Purchasers  Act — 
— Refusal  of  Vendor  to  Give  Notice  to  Wife  under  Rule  602 — Re- 
fusal of  Court  to  Force  Title  on  Purchaser — Subsequent  Application 
by  Vendor  upon  Notice  to  Wife — Change  of  Position  by  Purchaser — 
Acquiescence  of  Vendor — Return  of  Purchaser's  Deposit. 

By  an  application  under  the  Vendors  and  Purchasers  Act,  the  purchaser 
sought  a declaration  of  the  Court  that  his  objection  to  the  vendor’s 
title  was  a valid  one.  The  objection  was  that,  without  a bar  of  dower 
or  evidence  that  G.  was  unmarried  when  he  executed  a conveyance 
which  was  a link  in  the  vendor’s  chain  of  title,  the  vendor  could  not 
force  the  title  upon  the  purchaser.  G.  was  the  grantee  of  the  land 
in  question  in  a conveyance  to  uses  with  the  power  to  appoint  in  fee 
simple  to  another,  and  had  exercised  the  power  by  conveying  to  S,  in 
fee  simple.  The  vendor  contended  that  the  wife  of  G.,  if  she  existed, 
could  have  no  claim  to  dower: — 

Held,  that  the  question  whether  G.  could  exercise  the  power  free  from 
any  inchoate  claim  of  his  wife  for  dower,  was  a doubtful  one;  and, 
without  notice  to  the  wife  of  G.,  under  Rule  602,  or  evidence  that  G. 
was  unmarried,  the  vendor  could  not  compel  the  purchaser  to  accept 
the  title. 

Re  Osborne  and  Campbell  (1918),  15  O.W.N.  48,  explained. 

Some  days  after  this  declaration  had  been  pronounced,  but  before  any 
formal  order  had  issued,  the  vendor,  by  leave  of  the  Court,  served 
notice  upon  the  purchaser  and  upon  G.’s  wife,  and  asked  to  have  the 
original  application  reconsidered.  Upon  the  return  of  the  notice,  G.’s 
wife  did  not  appear.  The  purchaser,  having  acted  upon  the  declara- 
tion, objected  to  the  matter  being  reopened:  — 

Held,  that  it  was  too  late  for  the  vendor  to  attempt  to  make  good  his 
failure  to  perfect  his  title  in  the  way  provided  by  Rule  602. 

Re  Goldenberg  and  Glass  (1925),  ante  414,  followed. 

Held,  also,  following  McNiven  v.  Pigott  (1914),  31  O.L.R.  365,  that  the 
purchaser  was  entitled  to  have  his  deposit  returned  to  him. 

Motion  by  a purchaser  of  land,  under  the  Vendors  and  Pur- 
chasers Act,  for  an  order  declaring  that  an  objection  made  by  him 
to  the  title  of  the  vendor  was  valid. 


Orde,  J.A. 

1925. 

Boland 

V. 

Canadian 
National 
Railway  Co. 


1925. 

Feb.  25. 
March  12. 
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1925.  February  24.  The  motion  was  heard  by  Okdb^  J.A.,  in  the 

Weekly  Court,  Toronto. 

Morris  A.  A.  Kamins,  for  the  purchaser. 

Chertkoff.  Morris,  for  the  vendor. 


February  25.  Orde,  J.A.  : — This  is  a vendor  and  purchaser 
application,  in  which  the  purchaser  moves  for  an  order  declaring 
that  his  objection  to  the  title  of  the  vendor  is  valid. 

The  point  is  one  that  has  been  before  the  Court  on  at  least  three 
previous  occasions ; and,  as  many  titles  in  Hamilton  are  affected  by 
it,  it  would  be  desirable  to  have  it  settled.  The  difficulty  in  solving 
the  problem  arises  from  the  absence  from  the  proceedings  of  the 
person  whose  rights,  though  perhaps  only  technical,  may  be  affected. 

In  the  chain  of  title  there  is  a conveyance,  whereby  one  Barnes 
as  grantor  granted  to  one  Gage  as  grantee  and  his  heirs  to  and 
for  the  uses ‘hereinafter  mentioned  and  declared.^^ 

The  habendum  is  in  these  words:— 

To  have  and  to  hold  unto  the  said  grantee  and  his  heirs  to 
and  for  such  uses  as  the  said  grantee  shall  as  to  the  said  lands  and 
premises  or  any  part  or  parts  thereof  or  any  estate  or  interest 
therein  at  any  time  or  times  hereafter  by  any  deed  or  deeds  mort- 
gage or  mortgages  or  by  any  instrument  in  writing  to  the  execution 
of  which  not  more  than  one  witness  shall  be  necessary  or  by  his  last 
will  and  testament  or  any  codicil  thereto  appoint  and  in  default  of 
and  until  such  appointment  and  in  so  far  as  any  such  appointment 
shall  not  extend  unto  the  said  grantee  his  heirs  and  assigns  to  and 
for  his  and  their  sole  and  only  use  foreever.” 

By  a subsequent  instrument^  which  recited  the  conveyance  to 
uses.  Gage,  by  virtue  of  the  power  of  appointment  granted  by  the 
Barnes  deed,  did  grant  limit  and  appoint  ” unto  one  Smith  in  fee 
simple. 

There  is  no  bar  of  dower  in  this  last  mentioned  conveyance, 
and  the  objection  taken  is  that,  without  a bar  of  dower  or  evidence 
that  Gage  was  unmarried  when  he  executed  the  conveyance,  the 
vendor  cannot  force  the  title  upon  the  purchaser. 

The  vendor  says  that  by  the  combined  operation  of  the  grant  to 
uses  and  the  deed  of  appointment  thereunder,  the  wife  of  Gage,  if 
any,  can  have  no  claim  to  dower. 

The  question  as  to  the  power  of  the  grantee  to  uses,  who  is  at 
the  same  time  vested  with  the  power  to  appoint  in  fee  simple  to 
another,  to  exercise  the  power  free  from  any  inchoate  right  in  his 
wife  to  dower,  depends  upon  highly  technical  principles,  as  the  late 
Mr.  Armour  points  out  in  his  note  at  p.  114  of  Armour  on  Keal 
Property^  2nd  ed. 
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In  Re  Osborne  and  Campbell  (1918),  15  O.W.N.  48,  where  the  Oirde,  J.A. 
husband  had  died  and  the  wife,  after  notice  under  Enle  602,  had  1^25. 
made  no  claim  to  dower,  Middleton,  J.,  held  that  the  wife  was  not 
entitled  to  dower.  Morris 


In  Re  Cooper  and  Knowler  (1920),  19  O.W.N.  27,  123,  I chertkoff. 
was  of  the  opinion  that,  without  notice  to  the  wife  under  Eule  602, 
the  title  should  not  be  forced  upon  an  unwilling  purchaser. 

In  Re  Strauss  and  Fierstein  (1924),  26  O.W.N.  304^  Eose,  J., 
also  declined  to  force  the  title  upon  an  unwilling  purchaser,  without 
notice  to  the  wife  under  Eule  602. 

The  vendor  in  the  present  case  takes  the  ground  that  the  wife 
can  have  no  possible  claim,  and  declines  to  say  whether  he  has  any 
knowledge  of  the  existence  of  a wife  or  not. 

This  case  exemplifies  what  Eule  602*  was  intended  to  overcome, 
namely,  the  unsatisfactory  situation  which  often  resulted  in  endeav- 
ouring to  decide  as  between  two  persons  whether  or  not  some  third 
person  had  or  might  have  some  title  or  interest  in  the  lands. 

It  is  true  that  in  Re  Osborne  and  Campbell  my  brother  Middle- 
ton  did  decide  that  the  grantee  to  uses  could  appoint  free  from 
dower,  but  the  judgment  is  based  upon  the  failure  of  the  wife  to 
assert  any  claim,  for  he  says,  “ In  the  absence  of  any  claim  on  the 
part  of  the  wife,  the  difficult  question  as  to  the  true  construction 
and  effect  of  this  deed,  suggested  in  Mr.  Armour’s  note  (Eeal  Prop- 
erty, 2nd  ed.,  p.  114)^  should  not  be  considered.”  What  follows  in 
that  judgment  might,  therefore,  in  a subsequent  matter  in  which 
a wife  actively  asserted  her  claim,  possibly  be  considered  as  obiter. 

His  judgment  was  really  that  in  that  particular  case  the  wife  was 
not  entitled  to  dower,  because  she  did  not  see  fit,  after  notice  under 
Eule  602,  to  claim  it. 

In  these  circumstauces,  and  in  view,  not  only  of  my  own  doubts 
and  those  of  my  brother  Eose  and  of  the  late  Mr.  Armour,  but  of 
my  brother  Middleton’s  express  declaration  that  he  was  not  con- 
sidering the  difficult  question  suggested  by  Mr.  Armour,  ought  I 
to  declare  that  the  matter  is  so  free  from  doubt  as  to  force  the 
purchaser  to  accept  the  title  at  the  risk  of  a possible  law-suit  ? 

The  weight  of  authority  is,  I think,  clearly  with  the  vendor.  See 
Cameron  on  Dower,  p.  130,  and  Leith’s  Blackstone,  p.  87.  The 
author  of  the  former  work  regarded  the  judgment  in  Ray  v.  Puny 
(1822),  5 B.  & Aid.  561,  as  settling  the  matter.  That  being  the 

*602.  When  upon  an  originating  notice  under  the  Vendors  and 
Purchasers  Act  it  appears  that  some  third  person  is  or  may  be  inter- 
ested in  the  ques'tion  raised,  the  Court  may  require  notice  to  be  given 
to  such  person  so  that  the  question  may  be  determined  not  only  as 
between  the  vendor  and  purchaser,  but  so  as  to  bind  such  third  person. 
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case,  it  seems  unfortunate  that  the  point  cannot  be  set  at  rest  in 
such  a way  as  not  only  to  bind  a possible  dowress  in  the  particular 
matter  before  the  Court,  but  to  constitute  a binding  precedent  in 
other  cases. 

T think  I must  follow  the  course  already  adopted  in  the  cases 
mentioned,  and  declare  that,  without  notice  to  the  wife  of  Gage, 
if  there  is  any,  under  Rule  602,  or  without  evidence  that  he  was  or 
is  now  unmarried^  the  vendor  cannot  compel  the  purchaser  to  accept 
the  title. 

The  purchaser  asks  also  for  the  return  of  his  deposit.  This 
he  is  entitled  to:  McNiven  v.  Pigoit  (1914),  31  O.L.R.  365.  And 
he  should  also  get  his  costs  of  this  motion. 

March  11.  The  vendor,  after  the  delivery  of  the  above  judg- 
ment upon  the  motion,  brought  the  motion  up  again,  by  leave  of 
Orde,  J.A.,  upon  notice  to  Ethel  R.  Gage. 

The  counsel  named  above  again  appeared  for  the  vendor  and 
purchaser  respectively. 

Ethel  R.  Gage  did  not  appear. 

March  12.  Orde,  J.A. : — A few  days  after  my  judgment  upon 
this  vendor  and  purchaser  motion,  counsel  for  the  vendor  applied 
for  leave  to  reopen  the  matter  and  for  a direction  to  serve  notice 
of  the  motion  upon  the  wife  of  Gage,  under  Rule  602.  As  no  formal 
order  had  yet  been  taken  out  upon  my  judgment,  I granted  leave, 
but  pointed  out  that  the  purchaser  might  raise  some  objection  to  the 
matter  being  reopened,  especially  as  the  vendor  might  have  applied 
while  the  original  motion  was  pending  for  a direction  to  serve  Mrs. 
Gage. 

When  the  renewed  motion  came  on,  no  one  appeared  for  Mrs. 
Gage,  though  she  had  been  duly  served  with  notice.  Her  default 
would  have  entitled  me  to  follow  Re  Osborne  and  Campbell,  15 
O.W.N.  48,  by  declaring  her  right  to  claim  dower  barred  as  to  the 
lands  in  question,  but  for  the  fact  that  counsel  for  the  purchaser 
objected  to  the  matter  being  reopened  at  all.  He  pointed  out  that 
the  date  fixed  by  the  contract  for  closing  the  sale  was  the  2nd  Feb- 
ruary, 1925 ; ard  that,  as  the  vendor  had  failed  to  satisfy  the  objec- 
tion raised  to  the  title  by  taking  the  ground  that  the  objection  was 
not  a valid  one,  the  purchaser’s  only  course  was  to  launch  the  vendor 
and  purchaser  motion  which  I disposed  of  in  my  earlier  judgment. 

It  was  pointed  out,  in  reply  to  this,  that,  had  the  vendor  been 
able  to  remove  the  objection  upon  the  return  of  the  motion,  the 
purchaser  by  launching  the  motion  might  have  been  deemed  to  have 
waived  to  that  extent  his  right  to  enforce  the  stipulation  as  to  time. 
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Whether  or  not  the  purchasers  motion  constituted  a waiver  need 
not  now  be  determined,  because  the  vendor  not  only  took  no  step 
to  notify  Mrs.  Gage,  but  strenuously  argued  that  he  was  not  bound 
to  do  so. 

The  purchaser  now  says  that  he  has  acted  upon  my  Judgment, 
and  has  arranged  to  invest  the  money  originally  intended  for  this 
property  in  another,  and  he  relies  upon  the  recent  judgment  of  the 
Appellate  Division  in  Re  Goldenherg  and  Glms  (1926),  ante  414, 
in  support  of  his  contention  that  it  is  now  too  late  for  the 
vendor  to  acquiesce  in  the  objection  taken  by  the  purchaser  by  meet- 
ing it  in  the  way  the  Court  has  held  he  ought  to  have  met  it  in  the 
first  instance. 

The  point  is  well  taken  by  the  purchaser,  and  I agree  that  it 
is  now  too  late  for  the  vendor  to  attempt  to  make  good  his  failure 
to  perfect  his  title  in  the  way  provided  by  Rule  602. 

Much  as  I sympathise  with  the  vendor’s  position,  until  there 
has  been  some  authoritative  ruling  upon  the  doubtful  question  of 
law  involved  in  his  title,  I can  see  no  help  for  him  in  the  present 
case,  and  his  motion  must  be  dismissed  with  costs. 


[APPELLATE  DIVISION.] 

Re  Yee  Foo. 

Aliens — Deportation — Order  of  Controller — Affirmance  hy  Minister — De- 
tention— Application  to  Court  for  Liberation — Jurisdiction  of  Court 
— Chinese  Immigration  Act,  1923,  13  d Uf  Geo.  V.  ch.  38,  secs.  10,  26, 
32,  38 — Powers  of  Parliament  of  Canada — British  North  America 
Act,  sec.  91{25) — Citizenship  or  Domicile — Power  of  Court  to  Deter- 
mine— Author'ity  of  Controller. 

The  Dominion  Parliament  has  exclusive  authority,  by  virtue  of  sec.  91 
(25)  of  the  British  North  America  Act,  in  all  matters  which  directly 
concern  the  rights,  privileges,  and  disabilities  of  the  class  of  China- 
men who  are  resident  in  the  Provinces  of  Canada. 

Union  Colliery  Co.  of  British  Columbia  v.  Bryden,  [1899]  A.C.  580, 
followed. 

The  Supreme  Court  of  Ontario  has  no  jurisdiction  to  review  or  inter- 
fere with  an  order  of  a Controller  under  the  Chinese  Immigration 
Act,  1923,  13  & 14  Geo.  V.  ch.  38  (Dom.),  directing  the  deportation  of 
Chinamen  who  have  never  become  Canadian  citizens  or  acquired  a 
Canadian  domicile,  or,  having  acquired  such  a domicile,  have  lost  it: 
sec.  38  of  that  Act. 

Rex  V.  Lantalum  (1921),  35  Can.  Crim.  Cas.  295,  and  Rex  v.  Schoppelrei 
(1919),  31  Can.  Crim.  Cas.  255,  approved. 

The  question  of  citizenship  or  domicile  is  one  within  the  jurisdiction  of 
the  Court. 

Rex  V.  Home  Secretary,  [1917]  1 K.B.  922,  referred  to. 

Upon  the  return  of  writs  of  habeas  cor2)us  and  certiorari,  the  application 
of  three  Chinamen  to  be  released  from  custody  under  a deportation 
order  was  refused  by  a Judge  of  the  Supreme  Court  of  Ontario;  and. 
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upon  appeal  from  his  order,  an  objection  was  taken  to  the  validity  of 
the  deportation  order,  upon  the  ground  that  sec.  10(2)  of  the  Act 
requires  the  Controller  to  adjourn  the  examination  of  persons  of 
Chinese  origin  detained  under  the  Act,  if  he  is  not  satisfied  that  they 
are  entitled  to  remain  in  Canada,  and  it  appeared  that  no  adjourn- 
ment took  place:  — 

Held  (Mulock,  C.J.O.,  dissenting),  that,  as  the  Chinamen  were  repre- 
sented by  counsel,  had  appealed  to  the  Minister  from  the  Controller’s 
order,  without  taking  this  objection,  had  been  unsuccessful  in  their 
appeal,  and  were  not  prejudiced  by  reason  of  the  adjournment  not 
being  had,  every  purpose  of  sec.  10  was  served,  and  the  objection 
could  not  be  sustained. 

Per  Mulock,  C.J.O.: — Section  10  makes  it  imperative  that  the  Controller 
shall  adjourn  the  hearing  for  48  hours.  This  he  did  not  do,  and  so 
was  not  entitled  to  make  the  order.  Section  38  does  not  deprive  the 
Court  of  jurisdiction  to  interfere  where  the  Controller  had  acted  con- 
trary to  his  statutory  authority;  and  so  the  Controller’s  order  should 
be  declared  invalid.  Section  26  of  the  Act  is  inapplicable. 

Appeal  by  Yee  Foo,  Yee  Hock  Sing,  and  Yee  Sing  Gow,  three 
persons  of  Chinese  origin,  from  an  order  of  Rose,  J.,  in  Chambers, 
on  the  retnm  of  writs  of  habeas  corpus  and  certiorari,  dismissing 
the  appellants’  application  for  liberation  from  custody  pursuant  to 
an  order  of  deportation  made  on  the  3rd  July,  1924,  by  a Controller 
under  the  Chinese  Immigration  Act,  1923,  13  & 14  (leo.  V.  ch.  38 
(Dom.)  ^ 

December  10,  1924.  The  appeal  was  heard  by  Mulock,  C.J.O., 
Magee,  Hodgins,  Fepgusok,  and  Smith,  JJ.A. 

A.  T.  Maher,  for  the  appellants,  argued  that  they  had  acquired 
a Canadian  domicile,  and  therefore  were  entitled  to  enter  Canada 
despite  the  provisions  of  the  Chinese  Immigration  Act,  1923,  13  & 
14  Geo.  V.  ch.  38  (Dom.)  : Bex  v.  Fong  Soon  (1919),  31  Can. 
Crim.  Cas.  78;  that,  the  Controller  not  having  adjourned  the  hear- 
ing as  required  by  sec.  10(2)  of  the  Act,  the  order  of  deportation 
was  invalid:  Rex  v.  Lantalum  (1921),  35  'Can.  Crim.  Cas.  295;  Re 
Thirty-nine  Hindus  (1913),  15  D.L.R.  189.  The  appellants  com- 
plained that  the  evidence  had  not  been  taken  down  correctly.  Sec- 
tion 23  of  the  Act  applies  only  to  Chinamen  who  wish  to  leave 
Canada  with  the  declared  intention  of  returning  thereto.”  There 
was  no  such  declared  intention  in  these  cases,  and  so  that  section  did 
not  apply. 

R.  Forsyth,  for  the  Crown,  contended  that,  under  sec.  38  of  the 
Act,  the  Court  had  no  jurisdiction  to  declare  the  deportation  order 
invalid.  The  appellants  were  not  prejudiced  by  the  omission  of  the 
Controller  to  adjourn  the  hearing  for  48  hours.  The  appellants 
had  never  acquired  a Canadian  domicile,  or,  if  they  had,  they  had 
lost  it.  The  order  might  be  supported  under  the  provisions  of  sec. 
26  of  the  Act. 
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March  13.  Hodgins,  J.A.  : — Appeal  from  Eose,  J.,  who,  on 
the  return  of  writs  of  habeas  cor  pm  and  certiorari,  dismissed  the 
application  of  the  appellants  to  be  discharged  from  custody  pur- 
suant to  an  order  of  deportation,  made  on  the  3rd  July,  1924,  by  a 
Controller,  under  the  'Chinese  Immigration  Act,  13  & 14  Geo.  Y. 
ch.  38. 


The  first  question  on  this  appeal  is,  whether  this  Court  has 
any  jurisdiction  to  deal  with  the  matter  involved  in  it. 

Section  38  of  the  Chinese  Immigration  Act  is  as  follows : — 
^^ISTo  court  and  no  judge  or  officer  thereof  shall  have  jurisdic- 
tion to  review,  quash,  reverse,  restrain  or  otherwise  interfere  with 
any  proceeding,  decision  or  order  of  the  Minister  or  of  any  con- 
troller relating  to  the  status,  condition,  origin,  descent,  detention 
or  deportation  of  any  immigrant,  passenger  or  other  person  upon 
any  ground  whatsoever,  unless  such  person  is  a Canadian  citizen, 
or  has  acquired  Canadian  domicile. 

The  order  objected  to  is  one  for  deportation  made  by  a Con- 
troller, and  its  form  is  sufficient,  the  objections  alleged  against  it 
on  that  score  being  untenable,  while  the  substance  of  it  was,  on  the 
evidence,  quite  warranted,  and  within  the  Controller’s  powers.  The 
objection  to  its  validity,  which  is  now  for  the  first  time  asserted,  is 
based  upon  sec.  10,  which  reads  as  follows : — 

^‘^(l)  The  Controller  shall  have  authority  to  determine  whether 
an  immigrant,  passenger  or  other  person  seeking  to  enter  or  land 
in  Canada  or  detained  for  any  cause  under  this  Act  is  of  Chinese 
origin  or  descent  and  whether  such  immigrant,  passenger  or  other 
person,  if  found  to  be  of  Chinese  origin  or  descent,  shall  be  allowed 
to  enter,  land  or  remain  in  Canada  or  shall  be  rejected  and  deported. 

^‘’(2)  The  examination  of  persons  of  Chinese  origin  or  descent 
applying  for  admission  or  entry  to  Canada  shall  be  separate  and 
apart  from  the  public  and  in  the  presence  of  such  persons  only  as 
the  Controller  shall  permit:  Provided  that  if,  on  the  preliminary 
hearing,  the  Controller  is  not  satisfied  that  such  person  is  entitled 
to  remain  in  Canada,  the  hearing  shall  be  thereupon  adjourned  for 
48  hours  took  place,  but  the  appellants  were  represented  by  counsel, 
and  an  opportunity  shall  be  given  such  person  to  consult  with  duly 
accredited  legal  counsel  who  shall  be  entitled  to  represent  him  upon 
the  hearing  and  upon  all  subsequent  proceedings.” 

The  papers  before  us  do  not  disclose  that  any  adjournment  for 
48  hours  took  place,  hut  the  appellants  were  represented  by  counsel. 
They  were  asked  if  they  wished  to  appeal,  and  responded  ‘"^Yes.” 
They  did  appeal,  under  sec.  12,  to  the  Minister,  who  dismissed  the 
appeal.  The  reasons  for  such  appeal  are  not  given,  but  evidently 
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App.  Div.  did  not  include  their  present  objection,  which  is  not  mentioned  in 
1925.  material  on  the  application  before  Eose,  J.,  or  to  this  Court. 

It  is  not  suggested  that  the  appellants  were  in  any  way  prejudiced. 
Yee  Foo.  Indeed  the  presence  of  counsel  and  the  appeal  to  the  Minister  indi- 
Hodgins  every  purpose  of  the  provision  in  question  was  served. 

J.A.  ’ There  is  no  appeal  given  from  the  decision  of  the  Minister. 

In  the  case  of  Unio7i  Colliery  Co.  of  British  -Columbia  v.  Bryden, 
[1899]  A.C.  580,  the  Privy  Council  said  (at  p.  587)  : — 

Their  Lordships  see  no  reason  to  doubt  that,  by  virtue  of  sec. 
91,  subsec.  25,  the  legislature  of  the  Dominion  is  invested  with  ex- 
clusive authority  in  all  matters  which  directly  concern  the  rights, 
privileges,  and  disabilities  of  the  class  of  Chinamen  who  are  resident 
in  the  provinces  of  Canada.^^ 

This  statement  has  not  been  impaired  by  any  subsequent  case, 
and  is  repeated  in  Broohs-Bidlahe  and  Whittall  Ltd.  v.  Attorney- 
General  for  British  Columbia,  [1923]  A.C.  450,  at  p.  457,  by  the 
present  Lord  Chancellor,  in  these  words:; — 

Section  91  reserves  to  the  Dominion  Parliament  the  general 
right  to  legislate  as  to  the  rights  and  disabilities  of  aliens  and  natur- 
alized persons.” 

This  exclusive  authority  has  said  that  no  court  and  no  judge 
. . . thereof  shall  have  jurisdiction  to  review,  quash,  reverse  . . . 
or  otherwise  interfere  with  any  proceeding,  decision,  or  order  of  the 
Minister  or  of  any  controller  relating  to  the  status  . . . detention 
or  deportation  of  any  immigrant,  passenger  or  other  person  upon 
any  ground  whatsoever,  unless  such  person  is  a Canadian  citizen, 
or  has  acquired  Canadian  domicile.”  These  appellants  have  never 
become  Canadian  citizens  nor  acquired  a Canadian  domicile.  If 
they  had  acquired  such  a domicile,  they  have  lost  it.  But  their 
residence  in  Canada  has  been  that  of  aliens,  moving  about  from 
place  to  place,  rolling  stones,”  and  apparently  with  no  idea  or 
intention  of  staying  here  and  settling  down.  The  question  of  citizen- 
ship or  domicile  is  of  course  one  within  the  jurisdiction  of  the 
Courts.  As  said  by  .Swinfen  Eady,  L.J.,  in  Rex  v.  Home  Secretary, 
[1917]  1 K.B.  922,  at  p.  930  :— 

In  the  event  of  it  being  disputed  that  the  subject  of  a deporta- 
tion order  is  an  alien,  the  matter  must  be  determined  by  the  Court, 
and  unless  it  be  proved  that  the  person  is  an  alien  the  order  must 
be  quashed-  as  made  without  jurisdiction ; but  I am  not  aware  of 
any  other  ground  upon  which  such  an  order  can  be  quashed.” 

But  sec.  32*  would  justify  the  order  being  made,  under  the  cir- 


*32.  (1)  Every  person  of  Chinese  origin  or  descent  who — 

(a)  lands  or  attempts  to  land  in  Canada  contrary  to  the  provisions 
of  this  Act  ...  is  guilty  of  an  offence,  and  liable  to  imprisonment.  . . 
and  shall  be  deported. 
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eiimstances  of  this  case,  apart  from  the  more  extended  provisions  App.  Div. 
of  sec.  10.  The  right  of  these  parties  to  apply  to  the  Court  as  ^925 

against  the  Minister  or  Controller  is  not  one  of  those  rights  con-  

ferred  on  them  hy  the  Dominion  Parliament,  but  is  one  which  is  yeeFoo. 
in  terms  refused.  When  the  subject-matter  of  that  statute  is  con-  ^ — r 
sidered,  this  limitation  seems  necessary  and  proper  so  that  effective  j.a.  ’ 
control  of  immigration  shall  vest  in  the  Government  of  the  Domin- 
ion, whose  decisions,  or  the  decisions  of  those  acting  for  it,  ought 
not  to  be  subject  to  revision  by  the  Courts. 

The  case  of  Rex  v.  'Lemtalum,,  35  Can.  Crim.  Cas.  295^  decided 
by  the  Appeal  Division  of  the  Supreme  Court  of  New  Brunswick, 
was  based  upon  sec.  23  of  the  then  Act.  Since  then  the  statute 
has  been  amended  in  a significant  way  by  omitting  the  words  on 
which  that  judgment  turned,  namely  (speaking  of  a Controller’s 
order)  made  or  given  under  the  authority  and  in  accordance  with 
the  provisions  of  this  Act/'  In  the  case  of  Rex  v.  Schoppelrei 
(1919),  31  Can.  Crim.  Cas.  255,  the  Court  of  Appeal  in  Manitoba 
declined  jurisdiction  because  of  this  section. 

I would,  therefore,  dismiss  the  appeal  with  costs. 

Magee,  Feegusoist^  and  Smith,  JJ.A.,  agreed  with  Hodgins, 

J.A. 

Mulock,  C.J.O.  — This  is  an  appeal  from  the  order  of  Rose,  J., 
dismissing  an  application  for  the  liberation  from  custody  of  Yee 
Foo,  Yee  H'ock  Sing,  and  Yee  Bing  Gow,  three  persons  of  Chinese 
origin.  Each  of  these  three  had  been  legally  admitted  into  Canada 
at  the  port  of  yictoria,  British  Columbia,  had  paid  the  head-tax 
then  required  by  the  Chinese  Immigration  Act,  had  been  given  a 
Chinese  immigration  certificate  by  the  proper  immigration  officer, 
and  became  entitled  to  remain  in  Canada.  On  the  1st  March,  1924, 
they  each  left  Canada,  proceeding  from  the  city  of  Windsor  across 
the  Detroit  river  into  the  United  States,  where  they  remained  until 
the  end  of  June,  1924,  when,  at  4 a.m.,  they  re-crossed  the  Detroit 
river,  in  a small  boat,  and  entered  the  city  of  Windsor.  They 
did  not  report  their  arrival  to  Canadian  Immigration  officials,  and, 
by  direction  of  the  Controller,  under  the  Chinese  Immigration  Act, 

1923,  at  Windsor,  were  there  taken  into  custody  and  examined  by 
that  officer,  who  found  that  they  had  left  Canada  without  register- 
ing out,  as  required  by  suhsec.  1 of  sec.  23  of  the  said  Act,  and  liad 
returned  to  Canada  contrary  to  the  provisions  of  secs.  6 and  7 of 
the  said  Act;  and  he  ordered  their  deportation.  First,  they  appealed 
to  the  Minister  from  the  order  of  the  Controller,  but  the  appeal  was 
dismissed.  They  then  applied  to  Rose,  J.,  for  an  order  for  their 
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discharge  from  custody.  That  application  was  dismissed,  and  this 
appeal  is  from  such  dismissal. 

Sections  23  and  24  of  the  Act  are  as  follows: — 

23.  (1)  Every  person  of  Chinese  origin  or  descent,  who  wishes 
to  leave  Canada  with  the  declared  intention  of  returning  thereto, 
and  who  establishes  to  the  satisfaction  of  the  Controller  that  he 
was  legally  landed  in  Canada,  and  is  lawfully  resident  therein,  shall 
give  written  notice  of  such  intention  to  the  contr*oIler  at  the  port 
or  place  whence  he  proposes  to  sail  or  depart  at  least  24  hours  before 
the  intended  date  of  his  departure ; in  which  notice  shall  be  stated 
the  foreign  port  or  place  which  such  person  wishes  to  visit  and  the 
route  he  intends  taking,  both  going  and  returning ; and  such  notice 
shall  be  accompanied  by  a fee  of  two  dollars. 

‘^(2)  The  form  of  such  notice  shall  be  in  accordance  with  such 
regulations  as  are  made  from  time  to  time  for  the  purpose  by  the 
Governor-General  in  Council. 


‘^‘^(3)  The  Controller  shall  enter  in  a register  to  be  kept  for 
the  purpose  the  name,  residence,  occupation  and  description  of  the 
person  making  the  declaration,  and  such  other  information  regard- 
ing him  as  is  deemed  necessary  under  such  regulations  as  are  made 
by  the  Governor- General  in  Council  for  the  purpose. 

^^^24.  (1)  The  person  so  registered  shall  be  entitled  on  his 
return,  if  within  two  years  of  such  registration,  and  on  proof  of 
his  identity  to  the  satisfaction  of  the  Controller,  to  re-enter;  but  if 
he  does  not  return  to  Canada  within  two  years  from  the  date  of 
such  registration,  he  shall  be  treated  in  the  same  manner  as  a per- 
son making  application  for  admission  as'  an  immigrant. 

“(2)  Every  person  of  Chinese  origin  or  descent  who  leaves 
Canada  and  does  not  register  shall  be  subject  on  his  return  to  the 
provisions  of  this  Act  as  in  the  case  of  a first  arrival.^^ 

The  effect  of  subsec.  2 of  sec.  24  is  that  if  a person  of  Chinese 
origin,  though  legally  admitted  into  Canada,  and  entitled  to  remain 
here,  leaves  Canada  without  registering  out,  by  sec.  23  he  can  only 
return  in  accordance  with  the  proyisions  of  the  Act  applicable  to 
a first  arrival.  These  parties,  not  having  registered  out,  are  subject 
to  these  provisions.  Section  6 declares  that  no  person  of  Chinese 
origin  or  descent  shall  enter  or  land  in  Canada  except  at  a port 
of  entry  ; and  sec.  7 declares  that  no  person  of  Chinese  origin  (with 
certain  exceptions)  shall  be  permitted  to  enter  or  land  in  Canada 
elsewhere  than  at  the  ports  of  Vancouver  and  Victoria.  It  was 
anlawful  for  the  applicants  to  have  entered  into  Canada  at  Wind- 
sor, and  the  Controller  rightly  interpreted  the  statute. 

Counsel  for  the  applicants  referred  to  Rex  v.  Fong  Soon,  31 
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Car..  Grim.  Gas.  78.  That  cas«  was  prior  to  the  enacting  of  snhsec. 
2 of  sec.  24  of  the  Act  of  1923,  and  does  not  assist  the  applicants. 

Mr.  Maher  contended  that  the  applicants  had  each  acquired  a 
Ganadian  domicile,  and  by  reason  thereof  had  the  unqualified  right 
to  enter  into  Ganada  notwithstanding  any  of  the  provisions  to  the 
contrary  contained  in  the  Act.  Whatever  right  a Ganadian  domi- 
cile, if  acquired,  gave  to  the  applicants,  such  right  ceased  if  they 
lost  their  Ganadian  domicile,  and  it  seems  to  me  that  the  applicants 
have  lost  it.  A domicile  of  choice  is  lost  when  the  intention  to  reside 
in  the  country  of  choice  and  residence  there  cease  to  exist : Dicey, 
Gonfiict  of  Laws,  3rd  ed.,  p.  87.  The  applicants  left  Ganada  without 
2*egi storing  out,  and,  not  being,  as  shewn  by  the  evidence,  of  the 
classes  mentioned  in  sec.  5,  had  no  right  to  re-enter  Ganada.  The 
inference  to  be  drawn  from  their  leaving  Ganada  under  such  cir- 
cumstances is,  I think^  that  they  ceased  to  intend  to  reside  in 
Ganada.  When,  therefore,  they  left  Ganada,  both  residence  and 
intention  to  reside  in  Ganada  ceased,  whereby  they  lost  their  Gana- 
dian domicile. 


For  these  reasons  I agree  with  the  construction  placed  upon 
the  Act  by  my  brother  Rose. 

A point,  however,  was  brought  to  our  attention  which  does  not 
appear  to  have  been  taken  before  him.  On  the  3rd  July  the  Gon- 
troller  of  Immigration  examined  the  applicants  as  to  their  right 
to  enter  or  remain  in  Ganada,  and  upon  the  4th  July  made  an 
order  for  their  deportation.  Section  10i(2)  of  the  Act  declares  that 
^^if,  on  the  preliminary  hearing,  the  Gontroller  is  not  satisfied 
that  such  person  is  entitled  to  remain  in  Ganada,  the  hearing  shall 
be  thereupon  adjourned  for  48  hours  or  such  longer  period  as  the 
Gontroller  may  see  fit,  and  an  opportunity  shall  be  given  such 
person  to  consult  with  duly  accredited  legal  counsel  who  shall  be 
entitled  to  represent  him  upon  the  hearing  and  upon  all  subsequent 
proceedings.”  This  section  made  it  imperative  that  the  Gontroller 
should  adjourn  the  hearing  for  48  hours.  This  he  did  not  do,  and, 
therefore,  he  was  not  entitled  to  make  the  order.  Mr.  Forsyth 
contended  that,  by  reason  of  sec.‘  38,  this  Gourt  has  no  jurisdiction 
to  pronounce  the  order  invalid.  Section  38  is  as  follows : — 

No  court  and  no  judge  or  officer  thereof  shall  have  jurisdic- 
tion to  review,  quash,  reverse,  restrain  or  otherwise  interfere  with 
any  proceeding,  decision  or  order  of  the  Minister  or  of  any  con- 
troller relating  to  the  status,  condition,  origin,  descent,  detention 
or  deportation  of  any  immigrant,  passenger  or  other  person  upon 
any  ground  whatsoever,  unless  such  person  is  a Ganadian  citizen, 
or  has  acquired  Ganadian  domicile.”  t 
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This  section  does  not,  I think,  deprive  the  Court  of  jurisdiction 
to  interfere  where,  as  here,  the  Controller  has  acted  not  in  pursu- 
ance of  but  contrary  to  his  statutory  authority.  I,  therefore,  think 
the  proper  order  to  make  upon  this  application  is  to  declare  the 
order  of  the  Controller  invalid,  leaving  that  officer  to  proceed  with 
the  inquiry  in  the  manner  called  for  by  sec.  10. 

It  was  suggested  by  Mr.  Forsyth  that  the  order  might  be  sup- 
ported by  sec.  26.  That  section  applies  only  to  a person  of  Chinese 
origin  entering  or  remaining  in  Canada  contrary  to  the  provisions 
of  the  Chinese  Immigration  Act,  E.S.C.  1906,  ch.  95,  and  amend- 
ments, all  of  which,  by  sec.  43  of  the  Act  of  1923,  were  repealed 
prior  to  the  applicants  entering  Canada  in  June  last. 

Appeal  dismissed  (Mulock,  C.J.O.,  dissenting). 


[APPELLATE  DIVISION.] 

Ee  McNab. 

Will — Bequest  to  Home  in  Specified  Municipality  in  Trust  for  Benefit 
of  Children  of  Canadian  Soldiers — Failure  of  Particular  Cbject  of 
Bounty  of  Testatrix — No  Existing  Home  Answering  Description — 
Uncertainty  as  to  Future  Establishment — Claim  of  Soldiers’  Aid 
Commission  — General  Charitable  Intention  — Administration  of 
Fund  Cy-pres  — Reference  to  Master  to  Settle  Scheme  — Parties — 
Attorney-General — Costs. 

The  judgment  of  Oede,  J.A.,  55  O.L.R.  538,  was  affirmed,  subject  to  cer- 
tain variations. 

It  was  held,  that  the  claim  of  the  Soldiers’  Aid  Commission  was  pro- 
perly rejected;  and  that,  though  the  particular  object  of  the  testatrix’s 
charity  failed,  in  that  there  was  no  “ Home  ” answering  the  descrip- 
tion in  the  will,  and  the  future  establishmemnt  of  such  a “ Home  ” 
was  an  event  in  its  nature  contingent  and  uncertain,  there  was 
manifested  in  the  will  a general  charitable  intention,  which  should 
be  carried  into  effect  by  the  application  of  the  cy-pres  doctrine  and 
the  devising  and  settling  of  a scheme  for  the  benefit  of  the  class  of 
children  indicated  in  the  will. 

Review  of  the  authorities. 

Sinnett  v.  Herbert  (1872),  L.R.  7 Oh.  232,  Chamberlayne  v.  Brockett 
(1872),  L.R.  8 Ch.  206,  Attorney-General  v.  Ironmongers’  Go.  (1840-1), 
2 Beav.  313,  1 Cr.  & Ph.  208,  Ironmongers'  Co.  v.  Attorney-General 
(1844),  10  Cl.  & F.  908,  and  In  re  Clergy  Society  (1856),  2 K.  & J. 
615,  specially  referred  to. 

The  reference  should  be  to  the  Master,  with  a direction  to  the  Master 
to  notify  the  Attorney-Heneral  so  that  he  might  be  present  (by 
counsel)  upon  the  reference,  and  to  ascertain  whether  or  not  the 
funds  given  in  the  bequest,  or  any  part  thereof,  could  be  laid  out 
and  employed  as  directed  therein. 

Consideration  of  questions  as  to  proper  parties  and  costs. 

Appeal  by  the  Soldiers’  Aid  Commission  and  cross-appeal  by 
the  next  of  kin  of  Jessie  McHab,  deceased,  from  the  judgment  of 
Cede,  J.A.,  55  O.L.E.  538. 
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November  28,  1924.  The  appeal  and  cross-appeal  were  heard  App.  Div. 
by  Mulock^  C.J.O.,  Magee,  Hodgins,  Fergusoit,  and  Saiith, 

JJ.A.  

C.  M.  Garpey,  for  the  Soldiers’  Aid  Commission.  Mr.  Justice  McNab. 
Orde  found  that  the  gift  in  question  was  void  for  uncertainty 
as  to  the  p»ersons  entitled  to  reoeive  it.  The  Commission 
accepted  this  finding  of  fact.  Under  the  legislation  pertaining 
to  the  Commission,  it  was  entitled  to  receive  the  gift  and  admin- 
ister the  same.  The  Commission  was  ificorporated  by  6 Geo.  V. 
ch.  3.  This  Act  was  amended  in  1917  by  7 Geo.  V.  ch.  27,  sec.  60; 
further  amended  by  9 Geo.  V.  ch.  25,  sec.  34;  and  again  amended 
by  12  & 13  Geo.  V.  ch.  40.  The  result  of  this  legislation  is  that 
when  a testator  makes  a bequest  for  one  of  the  objects  for  which 
the  Soldiers’  Aid  Commission  was  incorporated  or  for  any  like 
purpose,  and  the  gift  fails  for  uncertainty  as  to  the  persons  entitled 
to  receive  it,  the  fund  is  to  be  handed  over  to  the  Commission  for 
administration.  This  was  what  had  occurred  in  the  present  case. 

Jessie  McNab  bequeathed  moneys  for  the  benefit  of  orphan  children 
of  soldiers  of  the  Canadian  Expeditionary^  Forces  who  had  lost  their 
lives  in  the  Great  War.  ]\Ir.  Justice  Orde  found  that  no  such  insti- 
tution as  that  which  she  indicated  existed  or  was  likely  to 
come  into  existence.  Hence,  under  the  legislation  referred  to,  the 
gift  being  void  for  uncertainty^,  in  the  respect  mentioned,  the  Com- 
mission was  entitled  to  the  fund.  This  view  was  supported  by 
Be  Boyle  (1922),  23  O.W.N.  299.  Since  12  & 13  Geo.  V.  ch.  40, 
sec.  2,  Re  Hammond  (1921),  51  O.L.R.  149,  was  no  longer  an 
authority  on  the  construction  of  this  legislation — ^the  amendment 
overrode  the  decision  in  that  ease.  Mr.  Justice  Orde  overlooked 
12  & 13  Geo.  y.  ch.  40,  when  he  said  that  the  legislation  had  no 
application  to  this  will.  It  was  true  the  Act  was  passed  after  the 
death  of  the  testatrix,  but  sec.  2 made  it  retroactive.  The  Sol- 
diers’ Aid  Commission  Act  and  amending  Acts  were  enabling 
statutes,  and  should  be  construed  liberally,  as  pointed  out  in  Be 
Hammond.  The  right  of  the  Commission  to  this  fund  could  also 
be  supported  under  ^ec.  4 of  10  & 11  Geo.  V.  ch.  29. 

K.  B.  Maclaren,  for  the  next  of  kin,  contended  that  tho  will  did 
not  disclose  a general  charitable  intention.  The  gift  was  for  a 
certain  specific  charity,  which  failed  for  want  of  a trustee  or  person 
to  receive  it.  If  the  language  was  to  be  regarded  as  imposing  a 
condition,  that  condition  had  not  been  fulfilled  within  a reasonable 
time.  Consequently  the  gift  was  void,  and  the  next  of  kin  Avere 
entitled  as  on  an  intestacy.  He  referred  to  Be  Fiizglbhon  (1922), 

51  O.L.R.  500;  Be  McMillan  (1917),  11  O.AY.N.  443;  Theobald  on 
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App.  Div.  VVills^  7th  ed.,  p.  374;  Halsbury’s  Laws  of  England,  vol.  4,  p.  198; 
In  re  Reed  (1893),  10  Times  L.R.  87. 

Daniel  Urquliart,  K.C.,  for  the  Municipal  Corporation  of  the 

M(^Ub.  Township  of  North  York,  supported  the  judgment  of  Mr.  Justice 
Orde,  and  said  that  the  fund  should  be  administered  cy-pres.  He 
further  contended  that  the  children  to  benefit  by  the  gift  were  the 
children  of  soldiers  who  had  enlisted  in  the  Canadian  Expeditionary 
Forces  from  the  Township  of  York,  and  that  no  others  were 
entitled.  He  also  argued  against  the  contention  of  the  next  of  kin 
that  no  general  intention  was  disclosed.  He  referred  to  In  re 
Davis,  [1903]  1 Ch.  876. 

H.  A.  Hail,  for  the  Municipal  Corporation  of  the  Township  of 
York,  supported  the  judgment  below,  but  agreed  with  the  conten- 
tion put  forward  by  counsel  for  the  Township  of  North  York  that 
the  children  to  benefit  were  limited  to  the  children  of  soldiers  who 
had  enlisted  in  the  Canadian  Expeditionary  Forces  from  the  Town- 
ship of  York. 

R.  W.  Hart,  for  the  executors,  submitted  his  rights  to  the  Court. 

17.  17.  PaiTy,  for  the  Great  War  Veterans’  Association,  sup- 
ported the  judgment  below. 

Dyle  Ramsey,  for  the  Official  Guardian,  contended  that  the 
gift  failed,  and  that  the  next  of  kin  were  entitled  to  the  fund. 

March  13.  The  judgment  of  the  Court  was  read  by  Hodgins, 
J.A.: — Appeal  from  the  order  of  Orde,  J.A.,  of  the  7th  May, 
1924,  made  in  these  terms: — 

^^(1)  This  Court  doth  declare  that,  according  to  the  true  con- 
struction of  the  will  of  the  said  Jessie  McNab,  the  gift  of  one- 
sixth  of  the  residue  of  her  estate  contained  in  that  portion  of  tire 
said  will  above  set  forth  is  a good  and  valid  charitable  bequest 
for  the  benefit  of  the  children  of  such  Canadian  soldiers  as  fell 
in  the  recent  Great  War  or  died  as  a result  of  service  during  such 
war,  and  doth  order  and  adjudge  the  same  accordingly. 

^^(2)  And  this  Court  doth  further  order  that  there  being  no 
Home  or  other  Institution  organised  and  opened  in  the  Township 
of  York,  or  by  any  evidence  adduced  before  this  Court  intended 
or  likely  to  be  organised  or  opened  in  the  said  township,  for  the 
class  of  children  intended  to  be  benefited  by  the  said  charitable 
gift,  leave  be  given  to  the  said  executors  and  trustees  to  apply  to 
this  Court  for  the  appointment  of  trustees  to  administer  the  said 
gift,  in  accordance  with  a scheme  for  the  application  of  the  said 
fund  and  the  income  therefrom,  having  regard  to  the  directions 
V in  the  said  will,  to  be  settled  by  a Judge  of  this  Court,  notice 

of  such  application,  together  with  such  scheme,  if  any,  as  the  said 
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executors  and  trustees  may  desire  to  propound,  to  be  given  to  the 
Public  Trustee  and  to  the  'Soldiers^  Aid  Commission  of  Ontario. 

^^(3)  And  this  Court  doth  direct  that  leave  be  granted  to  any 
other  of  the  parties  to  the  said  application  to  appear  on  the  return 
of  the  application  mentioned  in  the  preceding  paragraph  and  to 
propound  thereon  any  such  scheme  as  they  may  see  fit. 

^^(4)  This  Court  doth  further  order  that  the  costs  of  all  parties 
be  paid  out  of  the  said  fund  forth Avith  after  taxation,  those  of  the 
executors  to  be  taxed  as  between  solicitor  and  client.” 

The  testatrix,  who  died  on  the  17th  October,  1921,  devised 
and  bequeathed  the  residue  of  her  estate  to  her  executors  and 
trustees  with  a direction  to  distribute  it  (including  therein  any 
lapsed  bequests  or  legacies)  in  the  way  hereinafter  set  out,  and 
with  regard  to  one-sixth  of  such  residue  she  provided  as  follows : — 
To  any  Home  for  children  of  such  Canadian  soldiers  as  fell 
in  the  recent  war  or  died  as  a result  of  war  service,  which  may  be 
first  organised  and  opened  in  the  township  of  York,  one-sixth  of 
such  residue  to  be  paid  to  the  managers  or  trustees  of  such  institu- 
tion, and  to  be  used  at  their  discretion  for  the  best  interest  of 
such  children.” 

Mr.  Justice  Orde  had  all  the  above  parties  before  him,  and 
they  repeated  their  arguments  before  us.  The  Court  was  satisfied 
on  the  hearing  that  unless  the  appeal  of  the  next  of  kin  were  suc- 
cessful, the  order  was  substantially  right.  I should  mention  that 
the  amendment  to  the  Soldiers’  Aid  Commission  Act  in  1922, 
12  & 13  G-eo.  V.  ch.  40,  sec.  4,  does  not  affect  the  conclusion  of 
the  learned  Judge  below  as  to  the  powers  of  the  Commission,  and 
his  view  appears  to  be  entirely  correct. 

Mr.  Maclaren,  for  the  next  of  kin,  argued  that  the  bequest  set 
out  in  the  order  was  both  certain  and  specific,  but  was  subject  to  a 
condition  precedent  expressed  in  it,  which  must  be  fulfilled  within 
a reasonable  time  and  that  such  a time  had  expired  at  the  date  of 
the  order.  Two  years  and  six  months  elapsed  between  the  death 
of  the  testatrix  and  the  order  appealed  from. 

The  rule  to  be  applied  in  these  cases  is  more  easily  formulated 
than  applied. 

The  following  statement  of  it,  from  the  3rd  edition  of  Jarman, 
was  cited  to  and  apparently  approved  by  Lord  Hatherley  in  Smnett 
V.  Herbert  (18'72),  L.E.  7 Ch.  232  (see  at  p.  238)  : — 

“ If  the  donor  declare  his  intention  in  favour  of  charity  indefi- 
nitely, without  any  specification  of  objects,  or  in  faA'our  of  defined 
objects  which  happen  to  fail  from  Avhatever  cause — although  in 
such  cases  the  particular  mode  of  operation  contemplated  by  the 


App.  Div. 
1925. 
Re 

MoNab. 

Hodgins, 

J.A. 


680 


ONTAEIO  LAW  EEPORTS. 


App.  Div. 
1925. 
Re 

McNab. 

Hodg’ins, 

J.A. 


[vOL. 

testator  is  uncertain  or  impracticable — yet  the  general  purpose 
being  charity,  such  purpose  will,  notwithstanding  the  indefinite- 
ness, illegality,  or  failure  of  its  immediate  objects,  be  carried  into 
effect.” 

In  that  case  the  bequest  was  given  for  “ endowing  an  additional 
church  at  Aberystwith.”  It  was  argued  there  that,  there  being  no 
object  in  existence  or  likely  to  be  in  existence  within  a reasonable 
time,  the  gift  failed  absolutely.  Lord  Hatherley  in  delivering 
judgment  said  that,  as  it  appeared  during  the  argument  that  there 
was  a probability  that  a church  would  be  built,  there  was  no  neces- 
sity for  going  into  the  question  as  to  applying  the  doctrine , of 
cy~pres. 

In  the  same  year,  in  the  leading  case  of  Chamberlayne  v. 
Brochett  (1872),  L.E.  8 Ch.  206,  the  Court,  consisting  of  Lord 
Selborne,  L.C.,  and  James  and  Hellish,  L.JJ.,  laid  down  the  law 
which  has  been  followed  ever  since.  Lord  Selborne  said: — 

The  only  question  which  appears  to  us  to  require  decision  in 
this  case  is  whether,  upon  the  true  construction  of  the  will,  a trust 
for  charitable  purposes  of  the  whole  residuary  personal  estate  was 
constituted  immediately  upon  the  death  of  the  testatrix,^or  whether 
the  charitable  trust  as  to  the  residue  not  required  to  make  the 
fixed  payments  mentioned  before  the  directions  as  to  the  alms- 
houses and  alms-people  was  conditional  upon  the  gift  of  land  at 
an  indefinite  future  time  for  the  erection  of  almshouses  thereon. 
If  there  was  an  immediate  gift  of  the  whole  residue  for  charitable 
uses,  the  .authorities  mentioned  during  the  argument  {Attorney- 
G-eneral  v.  BisKop  of  Chester  (1785),  1 Bro.  O.C.  444,  Henshaw  v. 
Atlcinson  (1818),  3 Madd.  306,  and  Sinnett  v.  Herbert,  to  which 
may  be  added  Attorney-General  y.  Craven  (1856),  21  Beav.  392) 
proved  that  such  gift  was  valid,  and  that  there  was  no  resulting 
trust  for  the  next  of  kin  of  the  testatrix,  although  the  particular 
application  of  the  fund  directed  by  the  will  would  not  of  necessity 
take  effect  within  any  assignable  limit  of  time,  and  could  never 
take  effect  at  all  except  on  the  occurrence  of  events  in  their  nature 
contingent  and  uncertain.  When  personal  estate  is  once  effectually 
given  to  charity  it  is  taken  entirely  out  of  the  scope  of  the  law  of 
remoteness.  The  rules  against  perpetuities  (as  was  said  by  Lord 
Cottenham  in  Christ’s  Hospital  v.  Grainger  (1848),  1 Mac.  & G. 
460,  464)  ^ are  to  prevent^  in  the  cases  to  which  they  apply,  property 
from  being  inalienable  beyond  certain  periods.^  But  those  rules  do 
not  prevent  pure  personal  estate  from  being  given  in  perpetuity  to 
charity;  and  when  this  has  once  been  effectually  done,  it  is  (to 
use  again  Lord  Cottenham’s  language)  * neither  more  nor  less 
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alienable  ’ because  there  is  an  indefinite  suspense  or  abeyance 
of  its  actual  application  or  of  its  capability  of  being  applied  to 
the  particular  use  for  which  it  is  destined.  If  the  fund  should, 
either  originally  or  in  process  of  time,  be  or  become  greater  in 
amount  than  is  necessary  for  that  purpose,  or  if  strict  com- 
pliance with  the  wishes  and  directions  of  the  author  of  the  trust 
should  turn  out  to  be  impracticable,  this  Court  has  power  to  apply 
the  surplus,  or  the  whole  (as  the  case  may  be),  to  such  other  pur- 
poses as  it  may  deem  proper,  upon  what  is  called  the  cy-pres  prin- 
ciple. 

On  the  other  hand,  if  the  gift  in  trust  for  charity  is  itself 
conditional  upon  a future  and  uncertain  event,  it  is  subject,  in  our 
judgment,  to  the  same  rules  and  principles  as  any  other  estate 
depending  for  its  coming  into  existence  upon  a condition  precedent. 
If  the  condition  is  never  fulfilled,  the  estate  never  arises;  if  it  is 
so  remote  and  indefinite  as  to  transgress  the  limits  of  time  pre- 
scribed by  the  rules  of  law  against  perpetuities,  the  gift  fails  ah 
initio/' 

In  that  case, the  difficulty  was  caused  by  the  testatrix  saying 
that  when  and  so  soon  as  land  should  at  any  time  be  given  for  the 
purposes  (of  charity),  almshouses  should  be  built  in  three  specified 
places,  and  that  any  surplus  remaining  should  be  appropriated  in 
making  allowances  to  the  inmates.  The  Court  held  as  follows : — 

The  intention  in  favour  of  charity  is  absolute,  the  gift  and 
the  constitution  of  the  trust  is  immediate;  the  only  thing  which  is 
postponed  or  made  dependent  for  its  execution  upon  future  and 
uncertain  events  is  the  particular  form  or  mode  of  charity  to  which 
the  testatrix  wished  her  property  to  be  applied.  Taking  this  view 
of  the  proper  construction  of  the  will,  we  hold  the  present  case  to  be 
completely  governed  by  Attorney -General  v.  Bishop  of  Chester, 
Sinnett  v.  Herbert,  and  the  other  authorities  of  that  class;  and  we 
propose  accordingly  to  vary  the  decree  of  the  Master  of  the  Rolls 
by  a declaration  that  the  residue  of  the  personal  estate  of  the  tes- 
tatrix (which  we  assume  to  be  all  pure  personalty)  is  well  given 
to  charity,  and  by  directing  an  inquiry  similar  in  principle  to  that 
in  Sinnett  v.  Herbert,  whether  any  land  has  been  given  or  legally 
rendered  available  for  the  purposes  intended  by  the  testatrix,  fur- 
ther consideration  being  reserved.^’ 

This  judgment. was  considered  by  this  Court  in  Re  Orr  (1917), 
40  O.L.R.  567,  as  authoritative,  and  I quote  it  as  clearly  discussing 
and  deciding  upon  the  principles  of  construction  which  must  be 
applicable  in  this  case. 

Stirling,  L.J.,  speaking  for  the  Court  of  Appeal  in  Tn  re  Sirain, 


App.  Diy. 
1925. 
Re 

McNab. 

Hodgins, 

J.A. 


682  ONTAEIO  LAW  REPORTS.  [tol. 

Api).  Div.  [1905]  1 Ch.  669,  has  in  recent  years  restated  the  rule  thus  (p. 
— 676) 

“ An  immediate  gift  to  a charity  is  valid,  although  the  par- 
McNab.  ticular  application  of  the  fund  directed  by  the  will  may  not  of 
iiecessity  take  effect  within  any  assignable  limit  of  time,  or  may 
J.A.  never  take  effect  at  all,  except  on  the  occurrence  of  events  in  their 
essence  contingent  and  uncertain ; while,  on  the  other  hand,  a gift 
in  trust  for  a charity  which  is  conditional  upon  a future  and  uncer- 
tain event  is  subject  to  the  same  rules  as  any  other  estate  depending 
on  its  coming  into  existence  upon  a condition  precedent/’ 

The  first  question,  therefore,  to  be  solved  is,  does  this  will 
declare  the  general  intention  of  the  testatrix  in  favour  of  charity? 
I think  it  does.  The  executors  and  trustees  are  to  convert  her  estate 
into  money  within  three  years,  and,  after  many  bequests  and  lega- 
cies are  given,  several  of  which  testify  to  her  interest  in  her  church 
and  in  missions  generally,  they  are  to  divide  the  residue  into  three 
parts,  and  the  interest  upon  one-third  is  to  go  for  the  maintenance 
and  support  of  students  who  are  in  need  of  such  help,  the  interest 
on  another  third  is  to  be  applied  to  educate,  train,  equip,  and  send 
forth  missionaries  to  foreign  fields,  while  of  the  remaining  one- 
third  one-half  is  to  be  used  in  the  best  interests  of  the  children  of 
Canadian  soldiers  who  died  in  or  in  consequence  of  the  late  war, 
and  the  remaining  one-half  is  to  be  used  to  assist  in  the  education 
and  vocational  training  of  feeble-minded  children. 

The  destination  of  the  first  and  second  thirds  is  distinctly 
charitable  under  the  Statute  of  Elizabeth  or  our  own  Mortmain 
and  Charitable  Uses  Act,  E.S.O.  1914,  ch.  103,  sec.  2,  subsec.  2, 
while  as  to  the  remaining  one-third  each  of  its  halves  is,  as  pointed 
out  by  Mr.  Justice  Orcle,  such  that  it  comes  well  within  the  defini- 
tion of  charitable  ” under  either  legislation.  It  is  therefore  proper 
to  deduce  that  general  charitable  intention  which  the  authorities 
require. 

The  wording  of  the  clause  in  question,  so  far  as  regards  the 
mode  chosen,  seems  to  fall  naturally  within  the  language  I have 
quoted  from  In  re  Swain — although  the  particular  application  of 
the  fund  . '.  . would  not  of  necessity  take  effect  within  any  assign- 
able limit  of  time,  and  could  never  take  effect  at  all,  except  on  the 
occurrence  of  events  in  their  essence  contingent  and  uncertain.” 

The  overriding  charitable  intention  is  that  the  money  should 
be  used  for  the  best  interests  of  the  specified  children ; and  their 
care,  maintenance,  and  education  are,  I think,  necessarily  compre- 
hended in  the  expression  used.  The  building  or  organisation  of  a 
Home  is  an  event  in  its  nature  “ contingent  and  uncertain,”  and 
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only  indicates  the  particular  and  favoured  method  of  the  applica- 
tion of  the  charitable  purpose  declared  by  her. 

It  is  perhaps  worth  while  to  consider  a few  cases  where  the 
principle  has  been  applied  in  situations  resembling  that  existing 
here,  so  as  to  deal  more  particularly  with  the  question,  does  the 
form  of  this  charitable  gift  indicate  that  it  must  fail  entirely  if 
no  Home  is  established  ? 

Lord  Eldon  laid  down  in  MiUs  v.  Farmer  (1815),  19  Ves.  483, 
486,  the  general  rule  of  construction.  He  said: — 

“ I consider  it  now  established,  that  although  the  mode,  in 
which  a legacy  is  to  take  effect,  is  in  many  cases  with  regard  to  an 
individual  legatee  considered  as  of  the  substance  of  the  legacy, 
where  a legacy  is  given  so  as  to  denote  that  charity  is  the  legatee, 
the  Court  does  not  hold,  that  the  mode  is  of  the  substance  of  the 
legacy;  but  will  effectuate  the  gift  to  charity,  as  the  substance; 
providing  a mode  for  that  legatee  to  take^  which  is  not  provided  for 
any  other  legatee. 

In  Biscoe  v.  Jackson  (1887),  35  Ch.  D.  460,  before  Kay,  J.,  a 
testator  directed  his  trustees  to  set  apart  a sum  of  money  and  to 
apply  it  in  the  establishment  of  a soup  kitchen  and  cottage  hospital 
for  the  parish  of  Shoreditch  in  such  manner  as  not  to  violate  the 
Mortmain  Acts.  On  the  4th  June,  1886,  the  Chief  Clerk  made 
his  certificate,  and  upon  evidence  that  no  land  already  in  mortmain 
could  be  obtained  within  the  parish  of  Shoreditch,  though  every 
effort  had  been  made  for  the  purpose,  found  that  the  fund  in  Court 
could  not,  nor  could  any  part  thereof,  be  applied  for  the  establish- 
ment of  such  soup  kitchen  and  cottage  hospital,  and  for  the  benefit 
of  such  hospital  in  accordance  with  the  directions  in  the  will.  Kay, 
J.,  said : — 

Now,  obviously,  on  the  face  of  that  gift,  the  persons  intended 
to  be  benefited  are  the  persons  in  the  parish  of  Shoreditch  who 
would  usually  resort  to  a soup  kitchen  and  cottage  hospital.  . . . 
He  has  directed  his  trustees  to  set  this  money  apart,  and  tlien  he 
directs  them,  no  doubt,  how  they  are  to  apply  this  money.  I quite 
agree  that  if  the  mode  of  application  is  such  an  essential  part  of 
the  gift  that  you  cannot  distinguish  any  general  purpose  of  charity, 
but  are  obliged  to  say  that  that  mode  of  doing  a charitable  act  was 
the  only  one  the  testator  intended,  or  at  all  contemplated,  and  that 
he  had  no  general  intention  of  giving  his  money  fo  cliarity,  then 
the  Court  cannot,  if  the  particular  mode  of  doing  it  fails,  apply 
the  money  cy-pres. 

On  the  other  hand,  if  you  do  sec  a general  intention  of 
benefiting  a certain  class  or  number  of  ]'>eople,  who  ('oine  within 
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the  ordinary  definition  of  objects  of  charity,  and  you  find  that  the 
particular  mode  the  testator  has  contemplated  of  doing  this  cannot 
be  carried  out,  and  you  are  convinced  that  the  mode  is  not  so  essen- 
tial that  you  cannot  separate  the  intention  of  charity  from  that 
particular  mode,  then  the  Court  says  there  is  a general  intention 
of  charity,  and  as  the  mode  has  failed,  the  duty  of  the  Court  is, 
favouring  charity  as  the  Court  always  does,  to  provide  another 
mode  than  that  which  the  testator  has  pointed  out,  and  which  has 
failed.” 

In  Wallis  v.  Solicit  or- General  for  New  Zealand,  [1903]  A.C. 
173,  it  appeared  that  certain  Maori  chiefs  had  in  1848  ceded  500 
acres  of  land,  part  of  the  native  preserves,  with  the  consent  of  the 
Crown^  to  the  Bishop  of  New  Zealand  in  trust  for  a college  to  be 
erected  thereon  for  the  general  purpose  of  promoting  religion,  and 
no  College  had  been  erected,  the  land  having  in  course  of  time  be- 
come an  unsuitable  site,  while  the  accumulations  of  its  rent  had 
amounted  to  a considerable  sum.  Lord  Macnaghten  said  in  the 
course  of  his  judgment  (pp.  185,  186)  : — 

Counsel  also  dwelt  on  the  length  of  time  which  has  elapsed 
since  the  date  of  the  original  gift  without  anything  having  been 
done  in  the  way  of  establishing  the  proposed  school.  But  it  is  well 
settled,  as  stated  in  Tudor^s  Charitable  Trusts,  3rd  ed.,  p.  53,  that 
where  there  is  an  immediate  gift  for  charitable  purposes,  the  gift 
is  not  rendered  invalid  by  the  fact  that  the  particular  application 
directed  cannot  immediately  take  effect^  or  will  not  of  necessity 
take  effect  within  any  definite  limit  of  time,  and  may  never  take 
effect  at  all.  In  support  of  this  proposition  the  learned  writer  cites 
a number  of  authorities,  the  latest  of  which  is  Chamlerlayne  V: 
BrocTcett,  before  Lord  Selborne,  L.C.” 

And  he  then  decided  that  the  doctrine  of  cy-pres  was  applicable. 
In  Marsh  v.  Attorney-General  (1860),  2 J.  & H.  61,  Sir  W. 
Page  Wood  held  that  a bequest  to  be  applied  in  instructing  youth 
in  specified  subjects  did  not  fail  by  reason  of  the  school  having 
been  closed  before  the  testator^s  death  or  the  date  of  his  will.  This, 
therefore,  is  the  case  of  a failure  of  the  trustee,  but  the  trust  re- 
mains. There  must  be  a scheme  for  the  application  of  this  legacy.” 
In  Henshaw  v.  Atkinson  (1818),  3 Madd.  306,  a bequest  to  erect 
a Blue  Coat  School  and  to  establish  a Blind  Asylum,  no  land  to  be 
purchased  but  an  expectation  expressed  that  the  land  would  be 
given  for  the  charities,  was  upheld. 

In  Incorporated  Society  v.  Price  (1844),  1 J.  & LaT.  498,  the 
grantor,  reciting  that  a school  was  intended  to  be  erected  near  C. 
for  the  education  of  poor  children,  granted  a rent-charge  to  be 
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applied  to  the  support  thereof.  The  school  was  afterwards  dis- 
continued. The  Lord  Chancellor,  Sir  E.  Sugden,  in  an  action  to 
recover  arrears  of  the  rent-charge,  said : — ■ 

No  doubt,  it  is  vexatious  that  the  parties  whose  lands  are 
charged  with  this  reiit  should  still  be  obliged  to  pay  it ; though  the 
school,  which  was  the  consideration  for  the  grant,  and  which  was 
for  the  benefit  of  the  tenantry  of  the  grantor,  has  been  discon- 
tinued; but  there  is  no  pretence  for  saying  that  on  that  account 
the  charge  is  at  an  end : for  though  the  consideration  was  the  main- 
tenance and  support  of  this  particular  school,  the  general  object 
of  the  grantor  was  charity.  I feel  no  difficulty,  therefore,  in  giving 
the  relief  asked;  for  the  Society  submit  to  expend  the  amount  of 
the  grant  in  the  support  of  a school  in  the  neighbourhood,  as  the 
Court  shall  direct.^^ 

In  Re  Gyde  (1898),  79  L.T.  261,  there  was  a devise  of  money 
to  trustees  to  be  held  in  trust,  as  soon  as  any  land  shall  he  at  any 
time  given  or  obtained  for  the  purpose,  to  employ  the  same  in 
erecting  almshouses  in  a certain  parish  for  the  deserving  poor. 
In  this  the  Court  of  Appeal,  consisting  of  Lindley,  M.E.,  Chitty 
and  Williams,  L.JJ.,  followed  the  Chamberlayne  case. 

I cannot  find  in  this  will  any  such  condition  precedent  as  is 
referred  to  in  Chamberlayne  v.  Brockett.  The  money  is  to  be  used 
for  the  best  interest  of  the  children,  and  by  whom  ? By  the  man- 
agers or  trustees  of  the  first  Home  for  such  children  opened  in  the 
Township  of  York.  The  trustees  or  managers  of  such  a Home  are 
to  he  the  hands  by  which  the  money  is  to  be  applied,  and  any 
application  of  it  made  cy-pres  will  in  fact  effectuate  the  donor’s 
intention.  Illustrations  following  the  rule  as  to  conditions  pre- 
cedent will  be  found  in  many  cases  in  England  and  Canada  in 
which  the  words  of  the  will  have  been  such  that  the  Court  has  held 
itself  bound  to  declare  the  bequest  void  on  account  of  no  general 
charitable  intention  being  evidenced.  The  one  most  resembling 
this  as  to  the  contingent  and  uncertain  event  is  In  re  IVhite's 
Trusts  (1886),  33  Ch.  D.  449,  where  the  testator  had  given  £1,000 
to  be  applied  in  erecting  almshouses  when  a proper  site  could  be 
obtained  for  that  purpose.”  Bacon,  Y.-C.,  found  that  no  site  could 
be  obtained,  and  that,  even  if  it  could,  £1,000  was  not  enough  for 
the  purposes  the  testator  indicated.  He  refused  to  apply  the 
cy-pres  doctrine,  because  no  person  was  in  existence  for  whose 
benefit  the  gift  could  be  applied,  and  there  was  no  general  charUahle 
intention  in  the  will  but  merely  a particular  charitable  beqm\st. 

But,  even  if  this  were  not  so  as  to  this  specific  one-sixth,  yet 
the  general  charitable  intention  having  do  be  gathered  from  the 
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App.  Div.  whole  will,  the  fact  that  one  object  may  entirely  fail,  or  become 
impracticable,  does  not  withdraw  the  amount  allocated  to  it  from 

the  charitable  trust,  but  it  will  be  applied  cy-pres.  This  appears 

fi'oni  many  cases,  and  I cite  two  of  the  leading  ones  which  illus- 
—7-  trate  this. 

j.A^^  ’ In  Attorney-General  s.  Ironmongers  Co.  (1841),  2 Beav.  313, 
the  bequest  was  of  the  residue  to  'a  company,  to  apply  the  interest 
of  a moiety  unto  the  redemption  of  British  slaves  in  Turkey  or 
Barbary,”  one-fourth  to  charity  schools  in  London  and  its  suburbs ; 
and,  in  consideration  of  the  care  and  pains  of  the  company,  the 
remaining  one-fourth  towards  necessitated  decayed  freemen  of  the 
company.  There  were  no  such  British  slaves  to  redeem,  and  a 
reference  was  made  to  the  Master  to  approve  of  a scheme  for  the 
application  of  the  fund  thus  unapplied,  having  regard  to  all  the 
charitable  bequests  in  the  will.  It  was  there  held  b}^  the  Master  of 
the  Rolls,  on  appeal  from  the  Master,  that  the  application  of  the 
fund  to  the  education  of  the  British  emancipated  apprenticed 
negroes  was  not  a cy-pres  application;  secondly,  that  the  gift  to  the 
freemen  of  the  company  was  a charitable  bequest;  and,  thirdly, 
there  being  no  direct  objects  to  which  the  income  could  be  applied, 
regard  being  had  to  the  bequest  touching  British  captives,  that  the 
application  of  the  fund  to  the  second  and  third  purposes  was  as 
near  as  could  be  to  the  intention  of  the  testator,  having  regard 
to  all  the  charitable  bequests  in  the  will. 

On  appeal  Lord  Cottenham,  L.C,  {Attorney-General  v.  Iron- 
mongers’ Co.  (1841),  1 Cr.  & Ph.  208),  reversed  the  decree  of  the 
Master  of  the  Rolls,  deciding  that  the  half  part  of  the  rents, 
interest,  and  profits  of  the  testator’s  property,  which  by  his  will  is 
directed  to  be  applied  to  the  redemption  of  British  slaves  in  Turkey 
or  Barbary,  and  the  interest  and  profits  of  the  accumulations 
thereof,  oua'ht  to  be  applied  in  supporting  and  assisting  charity 
schools  in  England  and  Wales,”  and  it  was  referred  back  to  the 
Master  to  settle  and  approve  of  a scheme  for  that  purpose.” 

The  House  of  Lords,  Ironmongers’  Co.  v.  Attorney-General 
(1844),  10  Cl.  & F.  908,  affirmed  this  decision,  Lyndhurst,  L.C., 
saying 

“ I have  thought  from  the  outset  that  the  decree  means  nothing 
more  than  this:  that  for  the  purpose  of  ascertaining  what  the  tes- 
tator’s charitable  intentions  were,  you  must  look  at  the  whole  will, 
that  is,  all  the  charitable  bequests  in  the  will.  It  does  not  at  all 
lead  to  the  conclusion  that  something  must  be  given  to  each  of 
those  existing  charities,  because  one  entirely  unconnected  with 
them,  being  an  object  totally  different,  has  failed.  Let  us  see  what 
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the  tendency  of  his  charitable  inclination  was : how  it  manifested 
itself.  When  you  find  how  it  manifested  itself  in  disposing  of 
his  property,  dispose  of  the  charity,  the  object  of  which  has  failed, 
in  a way  corresponding  with  that  manifestation.  . . . Then,  as 
I have  said  before,  and  as  the  noble  and  learned  Lord  in  pronounc- 
ing that  decree  seems  to  have  considered, — as  this  which  has  entirely 
failed,  was  a charitable  object  more  extensive  in  its  range  than  the 
metropolis  and  its  vicinity,  it  is  reasonable  also  to  extend  the  sub- 
stituted charity,  namely,  the  education  of  the  poor.  I have  paid 
great  attention  to  what  the  learned  counsel  for  the  appellants  have 
said,  but  there  is  nothing  that  occurs  to  me  that  can  he  done  better 
than  what  has  been  done ; therefore  I am  for  affirming  the  decree.^^ 

In  In  re  Clergy  Society  (1856),  2 K.  & J.  615,  there  were 
bequests  of  sums  of  stock  to  the  following  societies  in  London : the 
Church  Building  Society,  the  Clergy  Society,  the  Society  for  Pro- 
moting Christian  Knowledge,  the  Church  Missionary  Society,  and 
the  Clergy  Orphan  Society.  There  being  no  society  in  London 
answering  the  description  of  the  Clergy  Society,  it  was  held  by  iSir 
W.  Page  Wood  (afterwards  Lord  Chancellor)  that  extrinsic  evi- 
dence could  not  be  received  to  prove  that,  by  that  name,  a charity 
not  in  London  was  intended,  but  that  a scheme  cy-pres  must  be 
directed,  and  that  this  must  be  done  in  the  presence  of  the  Attorney- 
General.  He  said : — 

In  this  case,  this  legacy  being  preceded  by  a legacy  to  the 
Church  Building  Society  and  followed  by  legacies  to  the  Church 
Missionar}^  Society  and  the  Clergy  Orphan  Society,  I think  there 
is  sufficient  on  the  face  of  the  will  to  shew  that  the  testatrix  meant 
to  confer  a charitable  benefit  on  the  clergy  of  the  Church  of  Eng- 
land.^^ 

I think  it  may  be  advisable  to  call  attention  to  the  emphatic 
language  of  Lord  Langdale,  M.R.,  in  the  Ironmongers'  case  (ante) 
regarding  the  necessity  that  the  Attorney-General  should  be  -a 
party  separately  from  all  others.  He  expresses  this  opinion  (2 
Beav.  at  p.  329  et  seq.)  and  proceeds  (pp.  330,  331)  : — 

“ This  opinion  is  -the  result  of  a very  great  number  of  years’ 
experience,  in  which  I have  seen  the  great  mischief  which  has 
arisen  in  consequence  of  the  Attorney-General  not  being  present. 
The  sort  of  projects  which  have  been  proposed  in  his  name,  under 
the  sanction  of  his  high  official  authority,  would  surj)ass  belief.  . . . 
The  Attorney-General  should  always  attend  before  the  'Master  by 
counsel  upon  the  consideration  of  a scheme.  Sir  John  r^each 
directed  that  counsel  for  the  Attorney-General  should  alwny.s 
attend,  not  as  a distinct  party,  but  to  prcyent  the  persons  who  were 
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there  retained  by  the  relators  having  the  sole  control  of  the  pro- 
motion of  a scheme^  that  is,  the  counsel  for  the  Attorney-General 
was  to  attend  there  to  control  the  counsel  who  were  retained  by 
the  relators,  and  in  order  that  that  important  public  officer  might 
be  present  at  the  proceedings  and  protect  not  only  the  charity  but 
the  public.” 

In  the  order  appealed  from  Mr.  Justice  Orde  has  directed  the 
formulation  of  a scheme  in  Judge^s  Chambers. 

I think  it  would  be  preferable  to  adhere  to  the  usual  practice 
of  casting  that  duty  upon  the  Master.  I would  therefore  vary 
the  order  and  refer  it  to  the  Master  as  directed  in  Sirmett  v.  Her- 
bert and  Chamherlayne  v.  Brochett,  with  a direction  to  notify  the 
Attorney- General,  so  that  he  may  be  present  by  counsel.  There 
should  be  a direction  to  ascertain,  as  in  the  Smnett  case,  whether 
or  not  the  funds  given  in  this  bequest,  or  any  part  thereof,  can 
be  laid  out  and  employed  as  directed  therein. 

The  terms  of  the  reference  in  the  latter  case  should  then  be 
added,  and  these  will  be  found  in  Seton,  7th  ed.,  p.  1293. 

As  to  costs.  It  is  clear  that,  apart  from  the  proper  construc- 
tion of  the  will,  the  only  necessary  and  proper  party  in  a case  of 
this  kind  is  the  Attorney-General. 

In  regard  to  the  meaning  of  the  will,  the  next  of  kin  and  the 
Official  Guardian,  in  addition  to  the  Attorney- General,  would  be 
proper  parties  on  the  appeal.  The  others  had  really  no  status,  but, 
as  the  Attorney-General  was  not  a party,  the  order  of  Mr.  Justice 
Orde  as  to  the  costs  below  should  not  be  disturbed. 

Costs  of  the  appeal  out  of  the  estate  may  be  paid  to  the  next 
of  kin  and  the  Official  Guardian,  but  otherwise  there  should  be  no 
costs  of  appeal.  The  cross-appeal  should  be  dismissed. 

Judgment  accordingly. 
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555. 

Hoioe  V.  Niagara  St.  Catharines 
and  Toronto  Railway  Co.  (1924), 
55  O.L.R.  387,  reversed.  S.C.,  202. 

Hurst  V.  Picture  Theatres  Ltd., 
[1915]  1 K.B.  1,  followed.  Hel- 
ler V.  Niagara  Racing  Associa- 
tion, 355. 

Ironmongers'  Co.  v.  Attoimey^ 
General  (1844),  10  Cl.  & F.  908, 
specially  referred  to.  Re  I\1c- 
Nab,  676. 

Jav\vis  V.  London  Street  Rail- 
way Co.  (1919),  45  O.L.R.  167, 
followed.  Brignull  v.  Village 
OF  GtRIMsby,  525. 

Johnson  v.  Ontario  Simcoe  and 
Huron  Railroad  Co.  (1854)  11 

IT.C.R.  246,  followed.  Re  Dixon 
Ai^D  City  of  Toronto,  167. 
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Jones  V.  Toronto  and  York 
Radial  Railway  Co.  (1911),  23 

O. L.R.  331,  25  O.L.R.  158,  re- 
ferred to.  Walker  v.  Forbes, 
532. 

Joyners.  Weeks,  [1891]  2 Q.B. 
31,  referred  to.  Canadian  Flex- 
ible Skate  Co.  Ltd.  v.  Monarch 
Brass  Manufacturing  Co.  Ltd., 
362. 

Keeah  v.  Sandford  (1726),  2 
W.  & T.L.C.,  8th  ed.,  706,  applied 
and  followed.  Quong  v.  Pong, 
616. 

Knapp  V.  Knapp  (1887),  12 

P. R.  105,  followed.  Gibbs  v. 
Gibbs,  611. 

Lawrence  v.  Campbell  (1859), 
4 Drew.  485,  distinguished.  Re 
United  States  of  America  v. 
Mammoth  Oil  Co.,  635. 

Liquid  Carhonic  Co.  Ltd.  v. 
Rountr^ee  (1923),  54  O.L.R.  75, 
followed.  Dominion  Bridge  Co. 
V.  British- American  Nickel 
Corporation  Ltd.,  288. 

London  and  Canadian  Loan  and 
Agency  Co.  v.  TFarm  (1886),  14 
Can.  S.C.R.  232,  distinguished. 
Re  Snow  and  City  of  Toronto, 
100. 

London  General  Omnibus  Co. 
Ltd.  V.  Holloway,  [1912]  2 K.B. 
72,  followed.  Eby-Blain  Ltd.  v. 
Matthews,  383. 

Lovell  V.  Taylor  (1905),  5 
O.W.R.  525,  explained  and  dis- 
tinguished. Farrow  v.  Lafor- 
tfne,  622.  . 

McCormack  v.  Toronto  Railway 
Co.  (1907),  13  O.L.R.  656,  fol- 
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lowed.  Rice  Lake  Fur  Co.  v. 
McAllister,  440. 

MoDowall  V.  Great  Western 
Railway  Co.,  [1903]  2 K.B.  331, 
distinguished.  Brignull  v.  Vil- 
lage OF  Grimsby,  525. 

M elver  v.  Crown  Point  Mining 
Co.  (1900),  19  P.R.  335,  explain- 
ed and  distinguished.  Farrow  v. 
Lafortune,  622. 

McLellan  and  Township  of 
Chinguacousy  (1898),  18  P.R. 
246,  applied  and  followed.  Re 
Yahey  and  County  of  Carle- 
ton,  129. 

McNab,  Re  (1924),  55  O.L.R. 
538,  affirmed,  subject  to  varia- 
tions. Re  McNab,  676. 

McNiven  v.  Pigott  (1914),  31 
O.L.R.  365,  followed.  Re  Morris 
AND  Chbrtkoff,  665. 

Mangan  v.  Atterion  (1866), 
L.R.  1 Ex.  239,  distinguished. 
Brignull  v.  Village  of  Grims- 
by. 525. 

Martin  v.  Assessment  Commit- 
tee of  West  Derby  Union  (1883), 
11  Q.B.D.  145,  followed.  Re 
Town  of  Cochrane  and  King, 
477. 

Merriman  v.  Diamond  (1922), 
52  O.L.R.  354,  followed.  Fair- 
bairn  V.  Sage,  462. 

Metallic  Roofing  Co.  v.  Local 
Union  No.  30  (1903-5),  5 O.L.R. 
463,  9 O.L.R.  171,  considered. 
Robinson  v.  Adams,  217. 

Midr  Y.  Jenks,  [1913]  2 K.B. 
412,  distinguished.  Smiley  v. 
Nault  and  Lawson,  240. 

Mullen  y.  Millar  (1924),  55  0. 
L.R.  563,  affinnecl.  S.C.,  345. 
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National  Sanitarium  Associa- 
tion V.  Toivn  of  Mattawa  (1925), 
56  O.L.E.  474,  followed.  Toron- 
to Hospital  for  Consumptives 
V.  Town  of  Sudbury,  513. 

O’ Hare,  In  re,  [1918]  1 I.E. 
160,  followed.  Ee  Wa.lker,  517. 

Olney  v.  Bates  (1855),  3 Drew. 
319,  followed.  Ee  Guthrie,  189. 

Ontario  Bower  Co.  of  Niagara 
Falls  V.  Niagara  Loclcport  and 
Ontario  Power  Co.  (1922),  52  0. 
L.E.  168,  referred  to.  Grant  v. 
Dominion  Loose  Leaf  Co.,  508. 

Orpen  v.  Attorney -General  for 
Ontario  (1924),  56  O.L.E.  530, 
affirmed^  subject  to  a slight  vari- 
ation. S.C.,  530. 

Osborne  and  Campbell,  Re 
(1918),  15  O.W.N.  48,  explained. 
Ee  Morris  and  Citertkoff,  665. 

Ottawa,  City  of,  v.  Nantel 
(1921),  51  O.L.E.  269,  explained. 
Ee  Canadian  National  Eail- 
ivAY  Co.  AND  City  of  Ottawa, 
153. 

Payzu  Ltd.  v.  Saninders,  [1919] 
2 K.B.  581,  explained  and  distin- 
guished. Canadian  Flexible 
Skate  Co.  Ltd.  v.  Monarch 
Brass  Manufacturing  Co.  Ltd., 
362. 

Peacock  v.  Pursell  (1863),  14 
C.B.N.S.  728,  considered.  New- 
man V.  Browne,  148. 

Pellatfs  Case  (1867),  L.E.  2 
Ch.  527,  distinguished.  Ee  Buff 
Pressed  Brick  Co.  Ltd.,  33. 

Peppiatl  V.  Pepplatt  (1915), 
34  O.L.E.  121,  not  followed. 
Stewart  v.  Stewart,  57. 

Pering  and  K eym er.  Re  ( 1 835 ) , 
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3 A.  & E.  245,  followed.  Ee 
Baldwin  and  Willinsky,  296. 

Phillips  V.  Eyre  (1870),  L.E. 
6 Q.B.  1,  22,  referred  to.  Ee 
Judicature  Act,  1924,  1. 

Pioneer  Savings  and  Loan  Co. 
V.  Providence  Washington  Insur- 
ance Co^.  (1897),  17  Wash.  175, 
49  Pac.  Eepr.  231,  referred  to. 
London  Loan  and  Savings  Co. 
OF  Canada  v.  Union  Insurance 
Co.  OF  Canton  Ltd.,  590. 

Preston  v.  Hilton  (1920),  48 
O.L.E.  172,  approved.  Turtle  v. 
City  of  Toronto,  252. 

Proops  V.  W.  H.  Chaplin  and 
Co.  Ltd.  (1920),  37  Times  L.E. 
112  referred  to.  McFee  v.  Joss, 
578. 

Provident  Savings  Life  Assur- 
ance Society  of  New  Yorh  v. 
Mowat  (1902),  32  Can.  S.C.E. 
147,  distinguished.  Holdaway 
V.  British  Crown  Assurance 
Corporation  Ltd.,  235. 

Railton  v.  Mathews  (1844),  10 
Cl.  & F.  934,  followed.  Eby- 
Blain  Ltd.  v.  Matthe^vs,  383. 

Ranger  v.  Great  Western  Rail- 
way Co.  (1854),  5 H.L.C.  72,  88, 
referred  to.  Ee  Judicature  Act, 
1924,  1. 

Reese  River  Silver  ^lining  Co. 
V.  Aituell  (1869),  L.E.  7 Eq.  347, 
referred  to.  Shephard  v.  Shep- 
hard, 555. 

Regina  v.  MacLea>i  (1882),  8 
Can.  S.C.E.  210,  followed.  Grant 
V.  Dominion  Loose  Leaf  Co.,  43. 

Rer  V.  He  Priige  (1924),  55  0. 
L.E.  507,  distinguished.  Eex  v. 
ELstfin,  587. 
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Rex  V.  Home  Secretary,  [1917] 
1 K.B.  922,  referred  to.  Re  Yee 
Foo,  669. 

Rex  V.  Lantalum  (1921),  35 
Can.  Grim.  Gas.  295,  approved. 
Re  Yee  Foo,  669. 

Rex  V.  Macpherson  (1914),  15 
Can.  Ex.  C.R.  215,  followed.  Re 
Dixon  and  City  of  Toronto, 
167. 

Rex  V.  ScJioppelrei  (1919),  31 
Can.  Grim.  Gas.  255,  affirmed.  Re 
Yee  Foo,  669. 

Rex  V.  V anbushirlc  (1921),  35 
Can.  Crimi.  Cas.  203,  approved. 
Boyle  v.  Yorkshire  Insurance 
Co.  Ltd.,  564. 

Rex  V.  Western  Racing  Associ- 
ation Ltd.  (1922),  51  O.L.R.  533, 
followed.  Rex  v.  Long  Branch 
Racing  Association,  303. 

Rex  V.  Wilson  (1914),  15  Can. 
Ex.  C.R.  283,  followed.  Re  Snow 
AND  City  of  Toronto,  100. 

Rex  V.  Windsor  Jockey  Club 
Ltd.  (1922),  51  O.LR.  528,  dis- 
tinguished. Rex  V.  Long  Branch 
Racing  Association,  303. 

Reynolds  v.  Ashby  & Son, 
[1904]  A.C.  466,  followed.  Do- 
minion Bridge  Co.  y.  British- 
American  Nickel  Corporation 
Ltd.,  288. 

Reynolds  v.  Attorney-General 
for  Nova  Scotia,  [1896]  A.C.  240, 
referred  to.  Chadwick  v.  Mc- 
Crie,  143. 

Rice  V.  Toronto  Railiuay  Co. 
(1910),  22  O.L.R.  446,  referred 
to.  Walker  v.  Forbes,  532. 

Rockmaker  v.  Motor  Union  In- 
surance Co.  Ltd.  (1922),  52  O.L. 
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R.  553,  referred  to.  Holdaway 
V.  British  Crown  Assurance 
Corporation  Ltd.,  235. 

Rosher,  In  re  (1884),  26  Ch. 
D.  801,  followed.-  Re  Walker, 
517. 

Rudd  Paper  Box  Co.  v.  Rice 
(1912),  3 O.W.N.  354,  3 D.L.R. 
253,  distinguished.  Dimitroff 
V.  GrONDER,  119. 

Ruthenian  Farmers  Elevator 
Co.  Lid.  V.  Hrycak,  [1924]  3 D. 
L.R.  402,  followed.  Eby-Blain 
Ltd.  V.  Matthews,  383. 

Sandon  Water  Works  and  Light 
Co.  V.  Byron  N.  White  Co.  (1904), 
35  Can.  S.C.R.  309,  referred  to. 
Turtle  y.  City  of  Toronto,  252. 

Savage,  In  re,  [1918]  2 Ch. 
146,  followed.  Re  Lasham,  137. 

Secretary  of  State  for  War  y. 
Wynne,  [1905]  2 K.B.  845,  ap- 
plied. Attorney-General  for 
Canada  y.  Gordon,  48. 

Seddon,  The  James  (1866),  L. 
R.  1 Ad.  & Ecc.  62,  explained  and 
distinguished.  Proctor  y.  Sea- 
gram, 632. 

Shaw  V.  Ford  (1877),  7 Ch.  D. 
669,  followed.  Re  Walker,  517. 

Shearer  v.  Forman  (1911),  Q. 
R.  40  S.C.  139,  explained  and  dis- 
tinguished. Re  Walker,  517. 

Shearer  y.  Hogg  (1912),  46 
Can.  S.C.R.  492,  explained  and 
distinguished.  Re  Walker,  517. 

Shuttleivorth  y.  Le  Fleming 
( 1865),  19  C.B.N.S.  687,  follow- 
ed. Rice  Lake  Fur  Co.  Ltd.  y. 
McAllister,  440. 

Sirmett  v.  Herbert  (1872),  L. 
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R.  7 Ch.  232,  specially  referred  to. 
Re  McNab,  676. 

Small  V.  Hyttenraiich  (1903), 
6 O.L.R.  388,  considered.  Rob- 
inson V.  Adams,  217. 

Smith  V.  Reid  (1908),  17  O.L.R. 
265,  referred  to.  Fairbaikn  v. 
Sage,  462. 

So7)iers  V.  Kingsbury  (1923), 
54  O.L.R.  166,  referred  to.  Fair- 
bairn  V.  Sage,  462. 

Sottomayor  {other wise  De  Bar- 
ros)  V.  De  Ba/rros  (1877),  3 P.D. 
1,  followed.  Stewart  v.  Stew- 
art, 57. 

Soiverby’s  Trust,  In  re  (1856), 
2 K.  & J.  630,  followed.  Re  Lash- 
AM,  137. 

Stapleton,  Ex  p.  (18-79),  10  Ch. 
D.  586,  referred  to.  Re  Thomp-. 
SON  Knitting  Co.  Ltd.,  625. 

Stephenson  v.  Parlcdale  Motors 
Ltd.  (1924),  55  O.L.R.  680, 
affirmed.  S.C.,  180. 

Stevens  v.  King,  [1904]  2 Ch. 
30^  followed.  Re  Lasham,  137. 

Stuart  V.  Bell,  [1891]  2 Q.B. 
341,  specially  referred  to.  Rob- 
ertson V.  Boddington  and  Rob- 
inson, 409. 

Sugden  v.  Lord  St.  Leonards 
(1876),  1 P.D.  154,  considered  and 
distinguished.  Re  Perry,  278. 

Swallow  V.  Adams  (1925),  27 
O.W.N.  441,  overruled.  Farrow 
V.  Lafortune,  622. 

Sykes,  In  re  (1907),  23  Times 
L.R.  747,  considered.  Howrm 
V.  McFarlane,  375. 

Terry  v.  Hutchinson  (1868),  L. 
R.  3 Q.B.  599,  603,  dictum  dis- 
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approved.  Chadwick  v.  McCrie. 
143. 

Toronto,  City  of,  v.  Lorsch 
(1893),  24  O.R.  227,  referred  to. 
Re  Goldenberg  and  Glass,  414. 

Toronto,  City  of,  and  Toronto 
Railway  Co.,  Re,  No.  2 (1923), 
54  O'.L.R.  561,  followed.  Re  Lb- 
Tos  AND  City  of  Toronto,  175. 

Toronto  Corporation  v.  Cana- 
dian Pacific  Railway  Co.,  [1908] 
54,  referred  to.  Boland  v.  Cana- 
dian National  Railway  Co., 
653. 

Toronto  Railway  Co.  v.  Toronto 
Corporation^  [1920]  A.C.  426,  re- 
ferred to.  Boland  v.  Canadian 
National  Railway  Co.,  653. 

Toronto  Roman  Catholic  Separ- 
ate Schools,  Board  of  Trustees  of, 
V.  City  of  Toronto,  [1924]  S.C.R. 
368,  applied  and  followed.  Re 
Hartley  and  City  of  Toronto, 
433. 

Trufort,  In  re  (1889),  36  Ch.D. 
600,  followed.  Jones  v.  Smith, 
550. 

Tullis  V.  Jacson,  [1892]  3 Ch. 
441,  distinguished.  Beach  v. 
Hydro-Electric  Power  Com- 
mission OF  Ontario,  35. 

Union  Colliery  Co.  of  British 
Coumbia  v.  Bryden,  [1899]  A.C. 
580,  followed.  Re  Yee  Foo,  669. 

United  Stales  of  America  v. 
Mammoth  Oil  Co.,  Re  (1924),  56 
O.L.R.  307,  affirmed.  S.C.,  635. 

Van  Vechten  v.  American  Eagle 
Fire  Insurance  Co.  (1923),  206 
N.Y.  App.  Div.  39  approved. 
Boyi.e  V.  Yorkshire  Insurance 
Co.  Ltd.,  564. 
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Vyse  y.  Wakefield  (1840),  6 
M.  & W.  442,  referred  to.  Grant 
V.  Dominion  Loose  Leaf  Co., 
508. 

Wallace  v.  Pettit  (1923),  55 
O.L.E.  82,  distinguished.  Brig- 
null  V.  Village  of  Grimsby, 
525. 

Weir,  Re  (1923),  25  O.W.N. 
149,  followed.  Ee  Lasham,  137. 

Whitney  v.  American  Insurance 
Co.  (1899),  56  Pac.  Eepr.  50,  re- 
ferred to.  London  Loan  and 
Savings  Co.  of  Canada  v.  Un- 
ion Insurance  Co.  of  Canton 
Ltd.,  590. 

Wilkinson  v.  Coyerdale  (1793), 
1 Esp.  75,  distinguished.  Dimit- 
ROFF  v.  Gonder,  119. 

Williams,  In  re,  [1897]  2 Ch. 
12,  followed.  McKenzie  v.  Mc- 
Kenzie, 247. 

Williams  Brothers  v.  Agiiis 
Ltd.,  [1914]  A.C.  510,  referred 
to.  Canadian  Flexible  SkxIte 
Co.  Ltd,  v.  Monarch  Brass 
jManufacturing  Co.  Ltd.,  362. 

Wixon  V.  Thomas,  [1911]  1 K. 
B.  43,  [1912]  1 K.B  690,  consid- 
ered. Ee  Town  of  Cochrane 
^ND  King,  477. 

Wonders  v.  Parkdale  Motors 
Lid.  (1924),  55  O.L.E.  680, 
affirmed.  Wonders  v.  Parkdale 
Motors  Ltd.,  180. 

Wood  V.  Copper  AJiners’  Co. 
(1849),  7 C.B.  906,  followed. 
Grant  v.  Dominion  Loose  Leaf 
Co.,  43. 

Wood  V.  Leadhiiter  (1845),  13 
M.  & W.  838,  not  followed.  TTel- 
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LER  v.  Niagara  Eacing  Associa- 
tion, 355. 

Woodward  y.  Goulstone  (1886), 
11  App.  Cas.  469,  referred  to.  Ee 
Perry,  278. 

Wright  v.  Atkyns  (1823),  T.  & 
E.  143,  applied.  McKenzie  v. 
McKenzie,  247. 

Yorkshire  Miners'  Association 
y.  Ilowden,  [1905]  A.C.  256,  fol- 
lowed. Amalgamated  Society 
OF  Carpenters  and  Joiners  v. 
Sinclair,  559. 

Young,  Re  (1896),  27  O.E. 
398,  approved.  Hoavith  v.  Mc- 
Farlane,  375. 


CAVEAT  EMPTOR. 

Aee  Sale  of  Goods,  2. 


CERTIFICATE. 

'^ee  Criminal  Laav,  5 — Indem- 
nity. 


CHARGE. 

See  Revenue. 


CHARITABLE  INSTITU- 
TIONS. 

See  Assessment  and  Taxes,  1 
— Municipal  Corporations,  1, 
7,  8,  9. 


CHARITY. 

See  Will,  1. 

CHINESE  IMMIGRATION 
ACT. 

See  Aliens. 


CHOSE  IN  ACTION. 

See  Husband  and  Wife,  2. 
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CLASS-ACTION. 

See  Nuisance. 


CLASS-GIFT. 

See  Will,  7. 


CODICIL. 

See  Will,  2. 


COLLATERAL  SECURITY. 

See  Guaeanty,  2 — Peomis- 
soEY  Notes,  2. 


COLLISION. 

See  IxsuEANCE,  1 — Negli- 
gence. 


COMMON  BETTING 
HOUSE. 

See  Criminal  Law,  4. 


COMPANY. 

1.  Action  against  Company  for 
Wages — D efen  ces — Re  I ease — A w- 
iliority  of  Person  Executing  — 
Estoppel — Limitations  A ct — A cTc- 
noivledgment . 

Shatfoed  V.  Foley  Gold 
Mines  Co.  Ltd.,  230. 

2.  Jncorporatio'n  under  Ontario 
Companies  Act,  sec.  Jf — Povjers 
Given  ly  Charter — Investments — 
Limitation  — Agency-company 
Talcing  Mortgage  in  its  own 
Name — Loan  and  Trust  Corpora- 
tions A ct,  secs.  • 2(2)  ,{7)  XpI)  , 
17 — Violation  of  sec.  128 — Com- 
mon  Law  Powers  of  Company — 
Land  Titles  Act — Refusal  of  M((s- 
ler  to  Regider  Documenl — diisli- 


COMP  AN  Y—  ( Continued.) 

fication  — Potver  and  Duty  of 
Master. 

Re  Mutual  Investments 
Ltd.,  29. 

3.  Purchase  of  Land  — Pay- 
ment for,  hy  Transfer  of  Shares 
in  another  Company — Agreement 
to  Re-purchase  within  Limited 
Time — Absence  of  Specific  Agree- 
ment to  Re-sell — Implied  Agree- 
ment— Option — Election — Prop- 
erty of  Fluctuating  Value — Mer- 
cantile Contract  — Time  of  Es- 
sence— Time  for  Notifying  Com- 
pany that  Shares  Available  for 
R e- pur  chase — R easo  noble  Tim  e — 
Dealing  in  Shares  of  another 
C 0 mpany — D o m inion  C o m ponies 
Act,  R.S.C.  1906,  ch.  79,  sec.  U— 
E X press  Pro  hib  it  ion — C o nL-ac  t . 

Geant  V.  Dominion  Loose 
Leaf  Co.,  43,  508. 

4.  Unsatisfied  Judgments 
against  Company  — Whether  for 
''  Wages  Due  for  Services  Per- 
formed” — Ontario  Companies 
Act^  R.S.O.  1911,  ch.  178,  sec. 
98(1)  — Actions  against  Direc- 
tors— Services  to  be  Performed 
when  Instructions  Given  and  no 
Actual  Service  Performed  — 
Pleading. 

^^ULLEN  V.  MlLLAlf.  345. 

5.  Winding-Up  — Coni ributory 
— Subscription  for  Shares  — 
Whether  Condil ional  — Evidence 
of  Cancellation  — I nconcUisive- 
n ess — L i mil  a t i o n s Act — ^ p e ci a 1 1 y 
Debt — Absen.re  of  Seal  after  Sig- 
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nature—'  Witness  our  Hands  and 
Seals '' — Presumption. 

Re  Buff  Pbessed  Beick  Co. 
Ltd.,  33. 

See  CiiiMiNAiv  Law,  4- — Muni- 
cipal COEPORATIONS,  10 SOLI- 

CITOR, 2 — Trade  Union. 


COMPENSATION. 

See  Municipal  Corporations, 
2-6 — Trusts  and  Trustees. 


CONDITIONAL  SALE. 

See  Fixtures. 


CONSENT. 

See  Constitutional  Law,  2. 


CONSPIRACY. 

See  Criminal  Law,  2. 


CONSTITUTIONAL  LAW. 

1.  Judicature  Act,  192 IJf 
Geo.  V.  ch.  SO — Supreme  Court 
of  Ontario — Powers  of  Provincial 
Legislature — British  North  Am- 
e7\ica  Act,  secs.  92(11/-)^  96,  97, 
99, 100 — Assignment  of  Judges  to 
Particular  Divisions  of  Supreme 
Court — Designation  of  Judges  as 
Chief  Justices  and  Presidents  of 
Divisions  — Constitutional  Ques- 
tions Act,  R.S.O.  191  If,  ch.  85 — 
Effect  of  Opinion  of  Court  upon 
Abstract  Question  — Jurisdiction 
of  Court  to  Adjudicate  upon 
Questions  in  which  Judges  Con- 
cerned— Necessary  Exception  to 
General  Rule. 

Re  Judicature  Act,  1924,  1. 

2.  Marriage  Act,  R.S.O.  191  Ji, 


[voL. 

CONSTITUTIONAL  LAW— 

{Continued.) 

ch.  llfS,  secs.  15  and  S6,  as  Aw- 
ended  by  9 Geo.  Y.  ch.  35,  secs. 
2 and  J Solemnization  of 
Marriage  '' — British  North  Am- 
erica Act,  sec.  92(12) — Licence — 
Consent  of  Parent  or  Guardian — 
Marriage  of  Girl  under  18  without 
Consent  — Jurisdiction  of  Court 
to  Declare  Marriage  Void — Evi- 
dence— Declaratory  Judgment. 

Stewart  v.  Stewart,  57. 

3.  Natural  Gas  Conservation 
Acts,  1921  and  1922 — Powers  of 
Provincial  Legislature — Power  to 
Destroy  Contractual  Rights  of 
Persons  and  Corporations — Dele- 
gation to  Irresponsible  Bodies  of 
Power  of  Selection  of  Members  of 
Board  of  Reference  — Fixing 
Rates  for  Supply  of  Natural  Gas 
■ — Refusal  to  Pay  Increased  Rates 
— Cutting  off  Supply  — Injunc- 
tion. 

Township  of  Sandwich  East 
V.  Union  Natural  Gas  Co.,  399. 

See  Aliens  — Crown — ^Rail- 
way, 1. 


CONTRACT. 

1.  Goods  Supplied  by  Wholesaler 
to  Retailer — Promise  to  " See  me 
Paid  ” — Promise  Substantially 
Dependent  upon  Default  of  An- 
other— Guaranty  — Statute  of 
Frauds,  sec.  J — Promise  Confined 
to  Future  Indebtedness— Uncon- 
ditional Promise  — Interest  of 
Guarantor  in  Obligation  of 
Debtor. 

UoYLE  V.  McKinnon,  298. 


LVI.] 
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CONTRACT—  ( Continued.) 

2.  Purchase  of  Tichet  for  Ad- 
mission to  Race-course  — Expul- 
sion of  Purchaser  — Rule” 
PHuted  on  Ticket — Right  to  Re- 
move any  Person  — Evidence — 
Actual  or  Implied  Knowledge  of 

Rule  ” — Licence  not  to  he  Arhi- 
trarily  Revoked. 

Heller  v.  Niagara  Racing 
Association,  355. 

3.  Undertaking  hy  Broker  to 
Insure  Plaintiff  in  Good  Com- 
panies” — Insurance  in  Com- 
panies not  Licensed  in  Canada — 
Inability  to  Recover — Whether 
Broker  Liable — Agency  not  Es- 
tab lished — Gratuitous  Undertak- 
ing— Failure  to  Shew  Negligence 
or  Invalidity  of  Policies  Procured. 

DiMITROEF  V.  GrONDER,  119. 

See  Assessment  and  Ta3;es,  3 
— Bankruptcy,  1 — Company,  3 
— Damages  — Fixtures— Guar- 
anty— Indemnity  — Insurance 
— Landlord  and  Tenant  — 
Master  and  Servant — Promis- 
sory Notes — Vendor  and  Pur- 
chaser. 


CONTRACTUAL  RIGHTS. 

See  Constitutional  Law,  3. 


CONTRIBUTORY. 

See  Company,  5. 


CONTRIBUTORY  NEGLI- 
GENCE. 

See  Negligence,  1,  2,  3. 

CONVEYANCE  TO  USES. 

See  Dower. 


CONVICTION. 

See  Criminal  Law — Ontario 
Temperance  Act. 


CORPORATION. 

See  Company  — Municipal 
Corporations. 


CORROBORATION. 

See  Illegitimacy,  2 — Pro- 
missory Notes,  1 — Will,  9. 


COSTS. 

See  Arbitration  and  Award, 
3 — Bankruptcy,  2 — Indemnity 
— Master  and  Servant — Muni- 
cipal Corporations,  3^  6 — Nuis- 
ance— Solicitor,  1 — Will,  1. 


COUNTERCLAIM. 

See  Stolen  Property,  2. 


COUNTY  COURT  JUDGE. 

See  Criminal  Law,  2,  3. 


COUNTY  COURTS. 

See  Trespass. 


COURTS. 

See  Constitutional  Law,  1. 


COVENANT. 

See  Landlord  and  Tenant,  2 
— Vendor  and  Purchaser,  2. 


CREDITORS. 

See  Bankruptcy — Guaranty, 
2 — Husband  and  Wife,  2. 


CRIMINAL  LAW. 

1.  Bail — Application  foy\  after 
Conviction,  pending  Appeal — Re- 
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CRIMINAL  LAW— (Con.) 

sponsibility  of  Court — Attitude  of 
Crown. 

Rex  V.  Clarence  F.  Smith^ 
Rex  V.  C.  A.  Barnard,  244. 

2.  Conspiracy  to  Defraud  — 
Convictions  by  County  Court 
Judge — Appeal  — Evidence — In- 
ferences from  Facts  — Benefit  of 
Doubt — Convictions  Quashed. 

Rex  V.  Epstein,  Rex  v. 
Walker,  Rex  v.  Speron,  587. 

3.  Estreat  of  Bail-bond — Mo- 
tion to  Discharge — Dismissal  by 
County  Court  Judge — Appeal — 
Regularity  of  Estreat — Criminal 
Code,  sec.  1110. 

Rex  V.  Schneider,  215. 

4.  Keeping  Common  Betting 
House  and  Recording  Bets — Con- 
victions for — Criminal  Code,  secs. 
228,  235 — Racing  Association — 
Original  Incorporation  as  Ath- 
letic Association  before  1912  — 
Supplementary  Letters  Patent 
Giving  Power  to  Operate  Race- 
course — Effect  of  — Dominion 
Companies  Act,  R.8.C.  1906,  ch. 
79,  sec.  37(2) — Construction  of 
subsec.  2 of  sec.  235-  of  Code — 
''Association'’  — Limitation  to 
Racing  Association  — Ontario 
Companies  Act,  sec.  210  (6  Geo. 
V.  ch.  35,  sec.  6). 

Rex  V.  Long  Branch  Racing 
Association,  303. 

5.  Procedure — Appeal — Certifi- 
cate of  " Trial  Court  ” — Necessity 
for  Stating  Grounds  of  Appeal — 
Criminal  Code,  sec.  1013(1)  (b) 
(13  & IJf  Geo.  V.  ch.  11,  sec.  9). 

Rex  V.  Scott  and  William- 
son, 325. 


[voL. 

CRIMINAL  LAW— (Con.) 

6.  Procedure — Motion  for  Par- 
ticulars under  Criminal  Code,  sec. 
859 — Forum. 

Rex  V.  Haney  et  al.,  293. 

See  Aliens  — Ontario  Tem- 
perance Act. 


CROWN. 

Refusal  of  Lieutenant-Gover- 
nor, on  Advice  of  Attprney-Gen- 
eraf  to  Grant  Fiat  for  Petition  of 
Right — Provincial  Legislation  in 
Respect  of  Taxation  on  Betting  at 
Race-courses — Question  as  to  Val- 
idity of.  Raised  by  Petition — Ac- 
tion against  Attorney -General  for 
Declaration  that  Advice  Given 
Illegal  and  Unconstitutional  — 
No  Reasonable  Cause  of  Action 
Disclosed  — Judicature"  Act,  sec. 
16(f) — Rule  121/- — Writ  of  Sum- 
mon f and  Statement  of  Claim  Set 
aside — Constitutional  Duty  of  At- 
torney-General— Powers  of  Court 
— Constitutional  ” — Unco7i- 
stitutional  ’’—Description  of  De- 
fendant by  Name  of  Office — Al- 
leged Wrong  Committed  by  In- 
dividual Fining  Provincial  Exe- 
cutive Office — Appeal  — Amend- 
ments. 

Orpen  V.  Attorney- General 
FOR  Ontario,  327,  530. 

See  Criminal  Law — Illegiti- 
macy, 1 — Reybnue. 


CY  PRES  DOCTRINE. 

See  Will,  1. 


DAMAGES. 

Breach  of  Contract  for  Manu- 
facture and  Delivery  of  Goods — 


LVI.] 
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DAMAGES — (Continued,) 

Delivery  of  Portion  only — Addi- 
tional Cost  of  Pfocuring  Goods 
elseivliere — Loss  Caused  by  Delay 
— Loss  of  Profit  — Evidence  of 
Ability  to  Resell  at  Profit — Duty 
to  Minimise  Damages — Offers  to 
Purchase  — Inquiry  as  to  Goods 
actually  Contracted  for. 

Canadian  Flexible  Skate 
Co.  Ltd.  v.  Monaech  Brass 
Manufacturing  Co.  Ltd.,  362. 

8ee  Bankruptcy^  1 — Indem- 
nity— Insurance,  3 — Landlord 
AND  Tenant,  2 — Nuisance — 
Bail  WAY,  2 — Trespass — Vendor 
and  Purchaser,  2. 


DEATH. 

Declaration  of  Death  of  Absen- 
tee— When  Order  tvill  be  Made — 
Judicature  Act,  sec.  16(b). 

Ee  Sell,  32. 

8ee  Distribution  of  Estates 
— Illegitimacy — W ill. 

DECLARATION. 

8ee  Crown — Death — Distri- 
bution OF  Estates. 


DEED. 

8e'e  Dower. 


DEFALCATIONS. 

8ee  Guaranty,  1. 


DEFAMATION. 

8ee  Injunction  — Libel  — 
Slander. 

DEMONSTRATIVE 

LEGACY. 

8ee  Will,  3. 


DEPORTATION. 

8ee  Aliens. 


DEPOSIT. 

8ee  Dower. 


DESISTMENT. 

8ee  Municipal  Corporations, 

4. 


DEVISE. 

8ee  Will. 


DIRECTORS. 

8ee  Company,  4. 


DISCHARGE  OF  MORT- 
GAGE. 

8ee  Mortgage. 


DISTRESS. 

8ee  Revenue,  1. 


DISTRIBUTION  OF 
ESTATES. 

Estate  of  Testator  Distributed 
in  California  under  Decree  of  8u- 
perior  Court  — Legatee  under 
Will,  not  Heard  of  for  Long 
Period,  Presumed  to  be  Dead — 
Return  of  Absentee — Action  by 
him  in  Ontario  Court  to  Recover 
Distributive  Portion  of  Legacy 
Paid  to  Defendant  — Laiv  of 
Country  of  Domicile  of  Testator 
— Binding  Declaration  — Judg- 
ment in  Rem- — Bar  to  Recovery. 

Jones  v.  Smith,  550. 

8ee  Will. 


DIVISIONS  OF  COURT. 

8ee  Constitutional  Law,  1. 
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DOMICILE. 

See  Aliens — Disteibution  of 
Estates. 


DOWER. 

Conveyance  to  Uses  ivith  Power 
of  Appointment  — Deed  of  Ap- 
pointment— Whether  Effectual  to 
Exclude  Wife  of  Appointor  from 
Right  to  Dower — Ol)jectio7i  to 
Title — Vendors  and  Purchasers 
Act — Refusal  of  Vendor  to  Give 
Notice  to  Wife  under  Rule  602 — 
Refusal  of  Court  to  Force  Title 
on  Purchaser— Subsequent  Appli- 
cation hy  Vendor  upon  Notice  to 
Wife  — Change  of  Position  by 
Purchaser — Acquiescence  of  Ven- 
dor— Deturn  of  Purchaser  s De- 
posit. 

Re  Moreis  and  Cheetkoff, 
665. 


EASEMENT. 

See  Railway,  1. 

ELECTION. 

See  Company,  3. 


ENCROACHMENT. 

See  Vendor  and  Purchaser, 


ENCUMBRANCES. 

See  Vendor  and  Purchaser, 


EQUITABLE  OBLIGATION. 

See  Vendor  and  Purchaser, 

2. 


ESCHEAT. 

See  Illegitimacy,  1. 


[vOL. 

ESTATE. 

See  Distribution  of  Estates 
— Will. 


ESTOPPEL. 

See  Company,  1. 


ESTREAT. 

See  Criminal  Law,  3. 


EVICTION. 

See  Landlord  and  Tenant,  2. 


EVIDENCE. 

See  Highway^  2 — Husband 
AND  Wife,  2 — Illegitimacy,  2 — 
Negligence,  4 — Promissory 
Notes,  1 — Solicitor,  2 — Tres- 
pass— Will,  8,  9. 


EXCHANGE  OF  LANDS. 

See  Vendor  and  Purchaser, 

2. 


EXCISE  TAX. 

See  Revenue,  1. 


EXECUTION. 

See  Bankruptcy,  4. 


EXECUTORS. 

See  Will. 


EXEMPTIONS. 

See  Assessment  and  Taxes. 

EXPORTATION. 

See  Ontario  Temperance 
Act. 


EXPROPRIATION. 

See  Municipal  Corporations 
2-6 — Railway,  1. 


LYI.] 
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FAMILY  ARRANGEMENT. 

See  Will,  G. 


FARMER. 

See  Sale  oe  Goods,  1. 


FIAT. 

See  Arbitration  and  Award, 
2 — Crown. 


FIDELITY  BOND. 

See  Guaranty,  1. 


FIRE. 

See  Railway,  2. 


FIRE  INSURANCE. 

See  Contract,  .3. 


FIXTURES. 

Machinery  — Annexation  to 
Freehold  in  Ontario  — Con- 
tract of  Sale  — Property  Re- 
maining in  Vendor  until  Pay- 
ment of  Purchase-price  — Con- 
tract Made  in  Quebec  — Inter- 
pretation — Place  of  Payment 
' — Quebec  Law — Effect  of  Annexa- 
tion as  betiveen  Vendor  and  Mort- 
gagee of  Freehold — Conditional 
Sales  Act,  R.S.O.  1911,  ch.  136, 
secs.  3{1),  9 — Real  Property  Law 
of  Ontario — Right  of  Mortgagee 
to  Return  Goods  on  Payment  of 
Amount  Owing  on  them. 

Dominion  Bridge  Co.  v.  Brit- 
ish-American  Nickel  Corpora- 
tion Ltd.^  288.  . 

FOREIGN  CONTRACT. 

See  Fixtures. 

46 — 56  o.  L.  R. 


FOREIGN  COURT. 

See  Distribution  of  Estates 
-Solicitor^  2. 

FOREIGN  LAW. 

See  Distribution  of  Estates 
-Stolen  Property. 


FOREIGN  MARRIAGE. 

See  Illegitimacy,  1. 

FORUM. 

See  Criminal  Law,  6. 


FRAUD  AND  MISREPRE- 
SENTATION. 

See  Criminal  Law,  2 — Nuis- 
ance, 2 — Trade  Name  — Ven- 
dor AND  Purchaser,  2. 


FRAUDULENT  CONVEY- 
ANCES ACT. 

See  Husband  and  Wife,  2. 


GIFT. 

See  Husband  and  Wife,  2,  3 — 
Will. 

GOVERNMENT  RAILWAY. 

See  Assessment  and  Ta:^es,  2. 


GROSS  NEGLIGENCE. 

See  Highway,  2. 


GUARANTY. 

1.  Action  on  Fidelity  Bond — 
Failure  of  Employee  to  Pay  over 
Moneys  Collected — Knowledge  of 
Employer  of  Previous  Defalca- 
tions not  Disclosed  to  Guarantor 
• — Representation  by  Silence  — 
Untruth  of — Intent  not  Material. 

Eby-Blain  Ltd.  v.  j\rATTiiEws, 
383. 
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GUARANTY— (Continued.) 

2.  Bond  of  Guaranty  Company 
Given  as  Collateral  Security  for 
Payment  of  Promissory  Notes — 
Renewal  Receipt — Effect  of — Con- 
tinuance of  Guaranty  — Agree- 
ment between  Debtor  and  Credi- 
tors— Extension  of  Time  for  Pay- 
ment— Basis  of  Surety’s  Engage- 
ment— Whether  Surety  Released 
by  Alteration  of  Contract  — In- 
crease in  Rate  of  Interest — Surety 
Leaving  Terms  of  Extension  to  be 
Arr^anged  between  Debtor  and 
Creditors  — Whether  Bond  In- 
tended to  Cover  Interest. 

See  V.  London  Guaeantee  and 
Accident  Co.^  78. 

See  CONTEACT,  1. 


HIGHWAY. 

1.  Highway  Traffic  Act,  1923, 
13  <&  Ilf  Geo.  Y.  ch.  IfS,  sec.  5Jf — 
Non  - retroactivity  — Time-limit 
for  Actions- — Injury — Negligence. 

Stephenson  v.  Paekdale  Mo- 
tors Ltd.^  Wonders  v.  Paekdale 
Motors  Ltd.,  180. 

2.  Nonrepair — Snow  and  Ice 
on  Sidewalk — Dangerous  Condi- 
tion— Injury  to  Pedestrian — Lia- 
bility of  City  Corporation — By- 
law—Removal  of  Snoiv  and  Ice 
by  Householders— Duty  to  Spread 
Ashes  or  Sand — Evidence — Onus 
— Expense  to  Municipality  — 

Gross  Negligence  ” — Consoli- 
dated Municipal  Act,  1922,  secs. 
Jf60  (3), 399  (61),  (62), 500. 

Cokers  v.  City  of  Belleville, 
451. 

See  Negligence,  1,  2,  3 — Ven- 
dor AND  Purchaser,  1. 


[voL. 

HIGHWAY  TRAFFIC  ACT. 

See  Highway,  1. 


HOSPITALS. 

See  Municipal  Corporations, 
7,  8,  9. 


HUSBAND  AND  WIFE. 

1.  Interim  Alimony  and  Dis- 
bursements— Wife  Possessed  of 
Means  of  her  oivn. 

Gibbs  v.  Gibbs,  614. 

2.  Judgment  for  Alimony  — 
Receipt  by  Husband  of  Share  of 
Deceased  Father’s  Estate — Agree- 
ment between  Husband  and  other 
Beneficiaries  under  Will — Release 
— Action  by  Wife  to  Set  aside 
Transaction  — Fraudulent  Con- 
veyances Act,  R.S.O.  191Jf,  ch. 
105,  sec.  3 — Status  of  Wife  — 

Creditors  or  others  ” — Action 
on  Behalf  of  all  Creditors — Am- 
endment — Intention  to  Defeat 
Claim  of  Wife — Evidence — Sus- 
picion— Onus — Chose  in  Action — 
Pi'operty  ” — Transaction  not  to 
be  Regarded  as  a Gift  or  Convey- 
ance. 

Shephard  y.  Shephard,  555. 

3.  Land  Conveyed  to  Wife  by 
Direction  of  Husband — Whether 
Gift  — Presumption  — Resulting 
Trwst — Rebuttal — Evidence — In- 
tention of  Husband  — Protection 
of  Property  from  A^iticipated 
Claims. 

Harrington  y.  Harrington, 
568. 

See  Municipal  Corporations, 
7 — Promissory  Notes,  1 — Ven- 
dor AND  Purchaser,  2. 
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HYDRO-ELECTRIC  POWER 
COMMISSION. 

See  Aebitration"  and  Awakd, 

2. 


ILLEGITIMACY. 

1.  Death  Intestate  and  Unmar- 
ried of  Person  Born  out  of  Wed- 
lock — Legitimation  hy  Suhse- 
C[uent  Marriage  of  Parents — Le- 
gitimation Act,  1921,  secs.  2,  3 — 
Application  to  Foreign  Marriage 
— Croton  not  Bound  hy  Act,  not 
being  Mentioned  therein  — Es- 
cheat of  Estate  to  Crown — Inter- 
pretation Act^  sec.  11 — Bounty  of 
Crown — Escheats  Act,  secs.  3,  6. 

Re  W.,  611. 

2.  Alaintenance  of  Illegitimate 
Child  — Action  hy  Parents  of 
Mother  against  Putative  Father — 
Affidavit  of  Affiliation  Filed  under 
Illegitimate  Children's  Act,  R.S. 
0.  1911,  ch.  151,  before  Repeal  hy 
Children  of  Unmarried  Parents 
Act,  1921,  11  Geo.  Y.  ch.  51,  sec. 
2 — Sec.  Ifl  of  Netu  Act — Interpre- 
tation Act,  R.S.O.  1911/,  ch.  1,  sec. 
IJf — Preservation  of  Right  and 
Liability  notioitlistaa.dmg  Repv(% 
— Effect  of  Judgment  in  Action 
for  Seduction — Whether  Mainten- 
ance of  Child  Included — Proof  of 
Parentage — Testimony  of  Mother 
of  Child — Corroboration. 

Chadwick  v.  McCrie,  143. 

See  Insurance,  5. 


INDEMNITY. 

Judgment  Recovered  against 
Plaintiff  hy  Person  Injured  hy 
Motor  Vehicle  Owned  hy  Plaintiff 
—Recovery  hy  Virtue  only  of  Mo- 


mBEUrnTY— (Continued.) 

tor  Vehicles  Act — Action  to  Re- 
cover Indemnity  from  Persons 
Responsible  for  Injury  as  Hirer 
and  Driver  of  Plaintiff's  Vehicle 
— Implied  Contract — Negligence 
— Plaintiff  not  Joint  Wrongdoer 
luith  Defendants — Motor  Vehicles 
Act,  secs.  18a  (9  Geo.  V.  ch.  57, 
sec.  I) and  19 — Unlicensed  Driver 
—Evidence  — Permit  or  Certifi- 
cate — Extent  of  Indemnity  — 
Damages — Costs. 

McFee  V.  Joss,  578. 

See  Master  and  Servant — 
Promissory  Notes,  1. 


INDIGENT  PATIENT. 

See  Municipal  Corporations, 
7,  8,  9. 


INFANT. 

See  Constitutional  Law^  2 — 
Negligence,  4. 


INJUNCTION. 

Interim  Order  — Picketing — 
Trade  Union — Defamatory  State- 
ments— Protection  of  Property — 
Unincorporated  Association  Im- 
properly Sued  — Appearance  — 
Nullity — Addition  of  Members  of 
Association  a^  Defendants — Order 
for  Representation  hy  them  of 
all  Members — Rule  75 — Action  of 
Tort — Absence  of  Trust-fund. 

Robinson  v.  Adams,  217. 

See  Constitutional  Law,  3 — 
Nuisance. 


INSOLVENCY. 

See  Bankruptcy, 
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INSPECTION. 

See  SaIvE  of  Goods^  2. 


INSURANCE. 

1.  Accident  Insurance  — Fro- 
visions  of  Policy  — Injury  Sus- 
tained ''in  the  Course  of  Insured's 
Employmsnt  or  Arising  out  of  his 
Employment  " — Hazards  of  In- 
sured's Occupation  " — Truclc- 
driver  Injured  when  Driving 
Truch  homeward  after  Day's 
Worh  Completed — Collision  with 
Street  Car — Remote  Connection 
with  Occupation  — Wording  of 
Exempting  Proviso  — Ambiguity 
Resolution  in  Favour  of  Insured. 

Graham  v.  Lohdoh  Guaran- 
tee AND  Accident  Co.^  494. 

2.  Automobile  Insurance — Ap- 
plication Signed  by  Agent  of  In- 
surance Company  — Absence  of 
Authority  — Ontario  Insurance 
Act,  sec.  198d  (12  & 13  Geo.  V. 
ch.  61,  sec.  Ip) — N on-compliance 
ivith  — Ignorance  "of  Assured  of 
Conditions  on  Face  of  Policy — 
Misrepresentations  — Failure  to 
Prove — Materiality  of  those  Al- 
leged— Insurance  Act,  sec.  156, 
subsecs.  1 and  5 (Amended  by  5 
Geo.  V.  ch.  20,  sec.  19)— Absence 
of  Fraud — Statutory  Condition 
No.  1. 

Holdaway  V.  British  Crown 
Assurance  Corporation  Ltd., 
235. 

3.  Automobile  Insurance — In- 
surance against  Theft  — Motor 
Car  Taken  from  Public  .Garage 
without  Knowledge  or  Permission 
of  Owners  and  Damaged  while 


[vOL. 

INSURANCE—  (Continued.) 

being  Driven  by  Taker — "Theft" 

■ — Fraudulent  " Taking  " without 
Colour  of  Right — Construction  of 
Policy  Prepared  by  Insurer  — 
Criminal  Code,  secs.  285B,  3p1 , 
311 A — Loss  Caused  by  Theft — 
Measure  of  Damages  — Direct 
Consequence  of  Stealing — Proofs 
of  Loss — Sufficiency. 

Boyle  v.  Yorkshire  Insur- 
ance Co.  Ltd.,  564. 

4.  Fire  Insurance — Loss  Pay- 
able to  Mortgagees — Policy  Made 
Subject  to  Provisions  of  Mort- 
gage-clause — Failure  of  Mort- 
gagees to  Notify  Insurers  of 
Change  of  Ownership  of  Equity 
of  Redemption  in  Insured  Prem- 
ises— Penalty  for  Breach  if  Addi- 
tional Hazard  Occasioned  by 
Change  — Payment  of  Increased 
Premium  — Effect  of  Mortgage- 
clause — Absence  of  Provision  for 
Avoidance  of  Policy  upon  Failure 
to  Notify. 

London  Loan  and  Savings 
Co.  OF  Canada  v.  Union  Insur- 
ance Co.  OF  Canton  Ltd.,  590. 

b.  Life  Insurance — Policy  Is- 
sued to  Employer  upon  Lives  of 
Employees — Designation  of  Wife 
of  Employee  as  Beneficiary — Pre- 
ferred Beneficiary  — Ontario  In- 
surance Act,  sec.  118 — Subsequent 
Designation  by  Will  of  Mother  of 
Employee's  Illegitimate  Child  as 
Beneficiary  — Direction  as  to 
Benefit  to  that  Child — Effect  of — 
Whether  Illegitimate  Child  In- 
cluded under  " Children  " in  Sta^ 
tute — Effect  of  Provisions  of  Pol- 
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INSURANCE—  {Continued,) 

icy — Notice  by  Employer  to  In- 
surer that  Employee  had  Left 
Service  — Contract  of  Employer 
with  Employee  to  Keep  Policy  in 
Force — Failure  to  Prove. 

Wojcik;  V.  Anthes  Foundey 
Co.  Ltd.,  600. 

See  CoNTEACT,  3. 


INTEREST. 

See  Guaeanty,  2 — Municipal 

COEPOEATIONS,  5 PeOMISSOEY 

Notes,  2. 


INTOXICATING  LIQUORS. 

See  Ontaeio  Tempeeance  Act. 


INVESTMENTS. 

See  Company,  2. 


JOINDER  OF  CAUSES  OF 
ACTION. 

See  Teespass. 


JOINT  WRONGDOERS. 

See  Indemnity. 


JUDGES. 

See  Constitutional  Law,  1. 


JUDGMENT. 

See  Husband  and  Wife,  2 — 
Indemnity  — Nuisance — Soli- 
CITOE,  1. 


JUDGMENT  IN  REM. 

See  Disteibution  op  Estates. 


JUDICATURE  ACT. 

See  Constitutional  Law,  1. 


JURISDICTION. 

See  Aliens — Aebiteation  and 
Awaed,  2,  3 — Constitutional 
Law — Teespass. 


JURY. 

See  Negligence,  1,  2,  3,  5 — 
Slandee. 


KEEPING  COMMON  BET- 
TING HOUSE. 

See  Ceiminal  Law,  4. 


LAND  TITLES  ACT. 

See  Company,  2. 


LANDLORD  AND  TENANT. 

1.  Lease — Assignment  of,  and 
of  Right  of  Renewal,  for  Value — 
No  Provision  for  Renewal  Con- 
tained in  Lease — New  Lease  Pro- 
cured by  Assignor  Enuring  to 
Benefit  of  Assignees — Application 
of  Equitable  Principle — Implied 
Trust. 

Quong  V.  Pong,  616. 

2.  Lease  under  Short  Forms 
Act  of  Part  of  Building  with  Use 
of  Lift  for  Goods — Destruction  of 
Lift  by  Fire — Injury  to  Business 
of  Tenants — Neiu  Lift  Installed 
luith  Reasonable  Promptitude  — 
Tenants  Moving  out  of  Premises 
— Whether  Liable  for  Rent — Im- 
plied Agreement  to  Maintain  Ser- 
vice — Interruption  not  Occa- 
sioned by  Fault  of  Landlord — 
Whether  Lift  Part  of  Demised 
Premises  — Remedy  for  Delay — 
Damages — Abatement  of  Rent — 
Evidence  — Eviction — Surrender 
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LANDLORD  AND  TENANT 

— {Continued.) 

— Tenants"  Covenant  to  Repair — 
Damages  for  Breach. 

Noble  Scott  Ltd.  v.  Mukeay, 
595. 

See  Akbiteation  and  Awaed^ 
3 — Bankeuptcy,  3 — Municipal 
OOEPOEATIONS,  4 REVENUE,  1. 


LANE. 

See  Vendoe  and  Puechasee, 

1. 


LEASE. 

See  Landloed  and  Tenant. 


LEASEHOLD  INTEREST. 

See  Municipal  Coepoeations, 

5. 


LEASEHOLD  MORTGAGE. 

See  Moetgage. 


LEGACY. 

See  Disteibution  of  Estates 
—Will. 


LEGISLATURE. 

See  Constitutional  Law. 


LEGITIMATION. 

See  Illegitimacy. 


LIBEL. 

Pleading  — Statement  of  De- 
fence — Qualified  Privilege — Be- 
lief of  Defendant  in  what  was 
Told  him  and  Communicated  by 
him  to  Employer  of  Plaintiff — 
Common  Interest — Facts  Induc- 
ing Defendant  to  Believe  Story 


[vOL. 

LIBEL — ( Continued.) 

Told  to  him — Whether  Pleadable 
and  Provable — Embarrassment. 

Robeetson  V.  Boddington  and 
Robinson,  409. 

See  Slandee.  ^ 


LICENSE. 

See  Constitutional  Law,  2 — 
CoNTEACT,  2 — Municipal  Coe- 
POEATIONS,  6,  10- — TeESPASS. 


LIEN. 

See  Revenue,  2. 


LIEUTENANT-GOVERNOR. 

See  Ceown. 


LIFE  INSURANCE. 

See  Insueancb,  5. 


LIMITATION  OF  ACTIONS. 

See  Company,  1,  5 — High- 
way, 1 — Teespass — Will,  3. 


LIMITATION  OF  DAM- 
AGES. 

See  Railway,  2. 


LOAN  AND  TRUST  COR- 
PORATIONS ACT. 

See  Company,  2. 


LOSS  OF  PROFIT. 

See  Damages  — Municipal 
COEPOEATIONS,  3,  5. 


LOST  WILL. 

See  Will,  8,  9. 


MACHINERY. 

See  Fixtuees. 


LVI.] 

MAINTENANCE  OF  ILLE- 
GITIMATE CHILD. 

See  Illegitimacy^  2. 


MANDAMUS. 

See  Municipal  Coepokations, 

1. 


MANSLAUGHTER. 

See  Master  and  Servant. 


MARRIAGE. 

See  Constitutional  Laiv,  2 
— Illegitimacy. 


MARRIED  WOMAN. 

See  Promissory  Notes,  1 — 
Vendor  and  Purchaser,  2. 


MASTER  AND  SERVANT. 

Up  setting  of  Master’s  Motor 
Car  Driven  hy  Servant — Killing 
of  Person  Carried  in  Car  hy 
Order  of  Master — Prosecution  of 
Servant  for  Manslaughter — Ac- 
quittal— Costs  of  Defence — Claim 
hy  Servant  against  Master  for  In- 
demnity in  Respect  of — Evidence 
— Contract  — Scope  of  Employ- 
ment— Ratification. 

Proctor  v.  Seagram,  632. 

See  Company,  4 — Guaranty, 

1. 


MASTER  OF  TITLES. 

See  Company,  2. 


MEMORIALS. 

See  Trespass. 


MISREPRESENTATIONS. 

See  Fraud  and  Misrepresen- 
tation. 
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MISTAKE. 

See  Arbitration  and  Award, 

2. 


MONOPOLY. 

See  Municipal  Corporations, 

10. 


MORTGAGE. 

Discharge  of  Leasehold  Mort- 
gage— S tatutory  Form — R egistry 
Act,  R.S.O.  19 IJ/-,  ch.  12Jf,  secs.  2 
(e),  67  — Interest  ” in  Land — 
Estate  ” — Reconveyance  to 
Mortgagor — Quieting  Titles  Act 
R.S.O.  191Jf,  ch.  123 — Rule  60S 
— Ex  Parte  Order. 

Ee  Eisk,  134. 

See  Company,  2 — Insurance, 

4. 


MOTOR  VEHICLES. 

See  Insurance,  2,  3 — Master 
AND  Servant  — Negligence,  1, 

2. 


MOTOR  VEHICLES  ACT. 

See  Indemnital 


MUNICIPAL  CORPORA- 
TIONS. 

1.  By-laiv  — District  Building 
R estrictio  n s — C o n so  li dal  e d-  Mu  n- 
icipal  Act,  1922,  sec.  399 a.  (2)  (a) 
— Exception — Building  Used  ” 

for  other  Purpose  at  Time  of 
Passing  of  By-law — Continuance 
of  Use — Purchase  of  Property  for 
Charilahle  Jnstilution  — Struc- 
tural Altcralions  — Permit  — 
M andam us — Tern porary  Orcupa- 


INDEX. 
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MUNICIPAL  CORPORA- 
TIONS— (Continued.) 
tion  of  Part  of  Building  by  Ven- 
dor-— Bona  Fides. 

Re  Haktley  and  City  of  To- 
KONTO^  433. 

2.  Expropriation  of  Land — 
C ompensation  — Award — Appeal 
— Whether  Premature  — Practice 
— Filing  and  Notice  thereof  — 
Rule  502 — Consolidated  Munic- 
ipal Act,  1922,  12  IS  Geo.  V. 
ch.  72,  secs.  3S3,  315(1),  317— 
Arbitration  Act,  R.  S.  0.  1911, 
ch.  65,  sec.  1(1), (3) — View  of 
Land  Tahen  by  Arbitrators  — 
Written  Statement  as  to — Failure 
to  Mahe  — Matter  Remitted  to 
Arbitrators  — Omission  from 
Award— Reasons  for  Award. 

Re  Yahey  and  County  of 
Cakleton,  129. 

3.  Expropriation  of  Land — ■ 
Cutting  off  Part  of  Building — 
Compensation — Award — Value  of 
Lands  Talcen  — Injurious  Affec- 
tion of  Lands  not  Taken — Depre- 
ciation — Severance — Municipal 
Act,  R.S.O.  1911,  ch.  192,  sec. 
325  — Allowance  for  ‘'"Business 
Loss ''  not  Contemplated  by  — 
Reconstruction  of  Building — Dis- 
continuance of  Business — Appeal 
—Costs. 

Re  Powell  and  City  of  To- 
ronto, 541. 

4.  Expropriation  of  Land — Ex- 
tension of  City  Street — Compen- 
sation— Award — Market  Value — 
Finding  of  Arbitrator  upon  Con- 
flicting Evidence  — Appeal — By- 
law Expropriating  Portion  of 


MUNICIPAL  CORPORA- 
TION S — ( C ontinued. ) 

Claimants'  Land  — Subsequent 
By-law  Expropriating  Remainder 
— Right  of  Desistment — Munic- 
ipal Act,  sec.  317,  Amended  by  7 
Geo.  V.  ch.  12,  sec.  6 — Corner- 
lot  " — Loss  of  Revenue  from 
Building  — Loss  of  Benefit  from 
Potential  Appreciation  in  Value 
— Powers  of  Arbitrator — Second 
Award — Landlord  and  Tenant — 

Owner  " — Municipal  Act,  sec. 
321(c). 

Re  Dixon  and  City  of  To- 
ronto, 167. 

f 

5.  Expropriation  of  Leasehold 
Interest  in  Land — Compensation 
— Award — Rental  Value  of  Land 
as  Improved  by  Lessee — Quan- 
tum of  Allowance  — Appeal  — 
Loss  of  Business  Profits — Munic- 
ipal Act,  sec.  325 — Special  Value 
Exceeding  Market  Price  — Im- 
possibility of  Securing  Suitable 
Premises  in  Neighbourhood  for 
Continuing  Business  — Forced 
Sale  of  Chattels  — Whether  Ele- 
ment of  Compensation — Interest 
— Powers  of  Arbitrator  — Right 
of  Action. 

Re  Letros  and  City  of  To- 
ronto, 175. 

< 

6.  Expropriation  of  Water-lot 
on  Lake-front  — Compensation — 
Aivard — Land  Made  by  Accretion 
— Potential  Value  — Riparian 
Rights — Navigable  Waters — Ex- 
pectation of  License  to  Obstruct 
Navigation — Depreciation  by  Loss 
of  Water-front — Proceedings  be- 
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MUNICIPAL  CORPORA- 
TIONS— {Continued.) 

fore  Arbitrator — Undue  Prolong- 
ation — Costs. 

Ee  Snow  and  City  of  To- 
KONTO^  100. 

7.  Liahility  for  Treatment  of 
Indigent  Person  as  Patient  in 
Hospital — Hospitals  and  Charit- 
able Institutions  Act,  sec.  23{1) 
— Meaning  of  Indigent  ” — ■ 
Married  Woman  — Liability  of 
Husband  for  Maintenance — Med- 
ical Services — Indigence  of  Hus- 
band. 

National  Sanitaiuum  Asso- 
ciation V.  Town  of  Mattawa^ 
474. 

8.  Liability  for  Treatment  and 
Maintenance  of  Patient  in  Hos- 
pital— Hospitals  and  Charitable 
Institutions  Act,  R.S.O.  1911,  ch. 
300,  sec.  23 {!)  — Resident — 
'‘Indigent  Person'" — Special  Act 
Incorporating  Toronto  Hospital 
for  Consumptives,  6 Edw.  VII. 
ch.  Ill  (Ont.) — Sanatoria  for 
Consumptives  Act,  R.S.O.  1911, 
ch.  298,  secs.  11,  23 — Regulation 
Approved  by  Lieutenafit-Gover- 
nor  in  Council  — Limitation  of 
Meaning  of  " Resident  " — Ultra 
Vires  — Hospital  Receiving  Aid 
under  Sanatoria  for  Consumptives 
Act — Right  under  sec.  23  of  Hos- 
pitals and  Charitable  Institutions 
Act. 

Toronto  Hospital  for  Con- 
sumptives v.  Town  of  Sudbury, 
513. 

9.  Liability  for  Treatment  and 
Maintenance  in  Hospital  of  Indi- 


MUNICIPAL  CORPORA- 
TIONS— {Continued.) 

gent  Patient  — Hospitals  cmd 
Charitable  Institutions  Act,  secs. 
2{a),  (S),  {5),2J^~ 

Notice  to  Municipality — Suffic- 
iency — • Whether  Condition  Pre- 
cedent to  Right  of  Recovery. 

Bowmanvillb  Hospital  v. 
Township  of  Clarke,  619. 

10.  Licensing  Powers  of  Town 
Council — Public  Vehicles  Operat- 
ed for  Hire  through  Several  Mun- 
icipalities — By-law  — Consoli- 
dated Municipal  Act,  secs.  21^.9 
(1),  251,  283{1),  507(2), {3)-- 
Application  to  Quash — Status  of 
Applicant-company  Convicted  for 
Operating  without  License — Pow- 
ers of  Company — "Person  Inter- 
ested" — Public  Vehicle  Act, 
1923,  13  & 15  Geo.  V.  ch.  59,  sec. 
5 — Provisions  of  By-law  as  to 
Granting  of  Licenses — Monopoly. 

Ee  Ottawa  Electric  Eail- 
WAY  ’Co.  Ltd.  and  Town  of 
Eastview,  52. 

See  Assessment  and  Taxes — 
Bankruptcy,  3 — Highway,  2 — 
Negligence,  4 — Nuisance  — 
Vendor  and  Purchaser,  1. 


NAME. 

See  Trade  Name. 


NATURAL  GAS  CONSER- 
VATION ACTS. 

See  Constitutional  Law. 


NAVIGABLE  WATERS. 

t See  Trespass. 
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NAVIGATION. 

See  Municipal  CoPtPOKATiONS, 

6. 


NEGLIGENCE. 

1.  Injury  to  Person  hy  Motor 
Vehicle  in  Highway — Evidence — 
Findings  of  Jury — Contributory 
Negligence — Ultimate  Negligence 
— Contributory  Negligence  Act, 
1921,  1-4  Ceo.  Y.  ch.  32,  secs.  3,  J/. 
— Interpretation  and  Application 
of. 

Walker  v.  Forbes,  532. 

2.  Injury  to  Person  by  Motor 
Vehicle  m Highway — Negligence 
of  Defendant — Contributory  Neg- 
ligence of  Plaintiff  — Ultimate 
Negligence  of  Defendant  — Acts 
Found  by  Jury  to  Constitute, 
being  before  or  at  the  same  Time 
as  the  Contributory  Negligence — 
Contributory  Negligence  Act, 
192J,  IJf  Geo.  V.  ch.  32,  secs.  3,  f 
— Interpretation  and  Application 
of. 

Mondor  V.  Luciiini,  576. 

3.  Injury  to  Person  by  Street 
Car  in  Highway  — Contributory 
Negligence — Finding  of  Jury — 
Negligence  of  Plaintiff  not  Causa 
Causans  of  Injury — Contributory 
Negligence  Act,  1924 — Interpre- 
tation and  Application  of. 

Farber  V.  Toronto  Transpor- 
tation Commission,  537. 

4.  Municipal  Corporation  — 
Machine  in  State  of  Disrepair 
Left  Standing  in  Public  Highway 
— Injury  to  Young  Child — Al- 
lurement— Absence  of  Trespass — 
Finding  of  Jury  — Evidence  — 


[vOL. 

NEGLIGENCE—  (CoTi.) 

Statement  Alade  by  Injured 
Child's  Brother  to  Mother  after 
A cciden  t — I nadmissibility . 

Brignull  V.  Village  of 
Grimsby,  525. 

. 5.  Railway  — Refusal  of  Pas- 
senger to  Pay  Fare  — Expulsion 
from  Car — Duty  of  Railway  Com- 
pany-Physical Condition  of  Pas- 
senger — Exposure  to  Danger  — 
Rules  of  Railway  Compamy  ■ — ■ 
Findings  of  J^ury — Interpretation 
— Failure  to  Guide  Passenger  to 
Safe  Place. 

Howe  v.  Niagara  St.  Cath- 
arines AND  Toronto  Railway 
Co.,  202. 

See  Contract,  3 — Highway 
— Indemnity  — Particulars  — 
Railwatt,  2. 


NEGOTIABLE  INSTRU- 
MENTS. 

See  Promissory  Notes  — 
Stolen  Property, 


NONREPAIR. 

See  Highway,  2. 


NONRETROACTIVITY  OF 
STATUTES. 

See  Highway,  1. 


NOTICE. 

See  Bankruptcy,  1 — Dower. 


NOTICE  OF  DISHONOUR. 

See  Promissory  Notes,  2. 


LVI.] 


INDEX. 


719 


NUISANCE. 

Laying  Street  Railway  Tracks 
and  Establishing  Car-barn  and 
Yard  upon  Street  in  N eighbour- 
hood  of  Private  Property — Action 
against  City  Corporation  and 
Transportation  Conmiission  — 
Plaintiff  Suing  on  Behalf  of  all 
Residents  upon  Street  — Class- 
action  not  Maintainable — Pecu- 
liar Injury  to  Plaintiff — Coaling 
of  Cars — Grinding  of  Wheels — 
Whether  Tracks  Rightfully  on 
S tre et  — Act  resp ecting  C ity  of 
Toronto  {1920),  10  & 11  Geo.  V. 
ch.  llf-Ji-,  sec.  9 — OntaHo  Railway 
Act,  secs.  229,  265 — Order  of  On- 
tario Raihvay  and  Municipal 
Board  — Commission  Exceeding 
Statutory  Authority — Undertak- 
ing— Declaration — Injunction  — 
Damages — Form  of  Judgment- 
Costs. 

Turtle  v.  City  of  Toronto, 

OKO  

NULLITY. 

See  Injunction. 


ONTARIO  RAILWAY  AND 
MUNICIPAL  BOARD. 

See  Assessment  and  Taxes — 
Nuisance. 


ONTARIO  TEMPERANCE 
ACT. 

Sale  of  Intoxicating  Liquor  by 
Distiller  in  Ontario  to  Resident 
of  Ontario  Doing  Business  in 
Foreign  Country  — Subsales  to 
Persons  in  Foreign  Country — 
Sale  for  Exportation — Bond  Fide 
Transaction  in  Liquor — Sec.  159 
of  the  Act. 

Eex  V.  Gooderiiam  & Worts 
Ltd..  182. 


OPTION. 

See  Bankruptcy,  1 — Com- 
pany, 3. 


ORIGINATING  NOTICE. 

See  Arbitration  and  Award, 
3 — Dower  — Vendor  and  Pur- 
chaser, 1. 


PARLIAMENT. 

See  Aliens — Constitutional 
Law — Eailway,  1. 


PARTICULARS. 

Statement  of  Claim — Negli- 
gence— Application  by  Defend- 
ants before  Delivery  of  Statement 
of  Defence — Rule  138  — Refusal 
of  Application  without  Prejudice 
to  Application  after  Pleading  for 
Particulars  for  Purpose  of  Trial 
— Defective  Allegation  — Facts 
not  Pleaded — Conclusion  of  Law 
— Interpretation  of  Rules  of 
Practice  — Rule  I4I — Effect  of 
Non- CO mplian ce  w it h — W aiv er — 
Rides  181f,  185 — Discretion  as  to 
Ordering  or  Refusing  Particuhrs 
— Order  of  Judge  in  Chambers — 
Appeal. 

Fairbairn  V.  Sage,  462. 

See  Criminal  Law,  6. 


PARTIES. 

See  Crown  — Injunction  — 
Trespass  — A^endok’  and  Pur- 
chaser, 1 — WiLl.,  1. 

PASSENGER. 

See  Negugexce.  5. 


PASSING-OFF. 

See  Trade  Name. 
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PERMIT. 

See  Municipal  Corpokations, 

1.  _ 

PETITION  OF  RIGHT. 

See  CfeowN. 


PHYSICIAN. 

See  Slander. 


PICKETING. 

See  Injunction. 


PLEADING. 

See  Company^  4 — Libel  — 
Particulars. 

POWER  COMMISSION  ACT. 

See  Arbitration  and  Award, 

2. 

POWER  OF  APPOINT- 
MENT. 

See  Dower — Will,  6. 


PRACTICE. 

Writ  of  Summons. — Service  out 
of  Ontario — Order  Permitting — 
Provision  for  Service  of  State- 
ment of  Claim  with  Writ,  whether 
Necessary  — Pules  28,  772  — 
Forms  2,  69. 

Farrow  v.  Lafortune,  622. 

See  Criminal  Law,  5,  6 — 
Crown — Death — Husband  and 
Wife,  1 — Injunction — Munic- 
ipal Corporations,  2 — Partic- 
ulars— Solicitor. 


PRESCRIPTION. 

See  Trespass. 


PRESENTMENT. 

See  Promissory  Notes,  2. 


[vOL. 

PRESUMPTION. 

See  Company,  5 — Distribu- 
tion OF  Estates — Husband  and 
Wife,  2,  3 — Trespass — Will,  8. 


PRINCIPAL  AND  AGENT. 

See  Contract,'  3 — ^Solicitor, 

2. 


PRINCIPAL  AND  SURETY. 

See  Guaranty  — Promissory 
Notes,  1. 


PRIORITIES. 

See  Bankruptcy,  3 — Reve- 
nue, 1. 


PRIVILEGE. 

See  Libel — Slander — Solic- 
itor, 2. 


PROMISE. 

See  Contract,  1. 


PROMISSORY  NOTES. 

1.  Action  on  Note  — - Claim 
against  Estate  of  Deceased  Maher 
— CoiT  oh  oration  — Ontario  Evi- 
dence Act,  sec.  12  — Married 
Woman — Separate  Estate — Un- 
fettered Power  to  Contract  — 
Enforcement  of  Judgment  against 
Property  Subject  to  Restraint 
upon  Anticipation  — Married 
Women’s  Property  Act,  R.8.0. 
191  Jf.,  ch.  11^9,  secs.  J/.{2),5(2) — 
Valid  Unconditional  Promise  to 
Pay — Bills  of  Exchange  Act,  sec. 
176 — Third  Party  Claim — Sure- 
ties— Indemnity. 

Anderson  v.  McLaren,  26. 

2.  Endorsement  of  Note  hy 
Payees  to  Creditor — Whether  in 
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PROMISSORY  NOTES— 

{Continued  ) 

Payment  of  Debt  or  as  Collateral 
Security  — Failure  of  Creditor 
{Holder)  to  Malce  Presentment 
and  Give  Notice  of  Dishonour  to 
Endorsers  — Agreement  of  En- 
dorsers with  Maher  to  Renew 
Note — Acceptance  of  Interest  be- 
fore Maturity — Bills  of  Exchange 
Act,  secs.  92,  106 — Waiver. 

Newman  v.  Browne^  148. 

See  Guaranty,  2. 


PROVINCIAL  LEGISLA- 
TURE. 

See  Constitutional  Law. 


PUBLIC  HEALTH  ACT. 

See  Slander. 


PUBLIC  POLICY. 

See  Arbitration  and  Award, 

2.  

PUBLIC  VEHICLES. 

See  Municipal  Corporations, 

10. 


QUALIFIED  PRIVILEGE. 

See  Libel— Slander. 


QUEBEC  LAW. 

See  Fixtures — Stolen  Prop- 
erty, 2. 


QUIETING  TITLES  ACT. 

See  Mortgage. 


RACE-COURSE. 

See  Contract,  2 — Crown. 

RACING  ASSOCIATION. 

See  Criminal  Law,  4. 


RAILWAY. 

1.  Canadian  National  Railway 
Company — Potuers  of  Expropria- 
tion— Order  of  Board  of  Railway 
Commissioners  — ■ Approval  of 
Plan  by  Board’s  Engineer — Low- 
ering of  Highway — Taking  Land 
of  Third  Person  to  Provide 
Means  of  Access  to  Land  Injuri- 
ously Affected  by  Lowering — 
Special  Act  Incorporating  Cana- 
dian National  Railway  Company, 
9 & 10  Geo.  V.  ch.  31,  secs.  13, 
15  — Expropriation  Act,  R.S.G. 
1906,  ch.  lJf3,  secs.  2{d),  3(a), 
(b),  11 — Power  of  Court  to  In- 
quire whether  Lands  Required  for 
Purposes  of  Company’s  Under- 
taking— Powers  of  Parliament — 
Interference  with  Provincial  and 
Municipal  Rights — Conferring  of 
Specially  Wide  Powers  of  Expro- 
priation upon  Government  Rail- 
ivay  Company  — Intra  Vires — • 
Expropriation  of  Easement  ” — 
Alteration  of  Land  and  Building 
— Retaining  Wall. 

Boland  v.  Canadian  Na- 
tional Railway  Co.,  653. 

2.  Limitation  of  Liability  of 
Railway  Companies  for  Damage 
from  Fire  Caused  by  Engines — 
Dominion  Railway  Act,  1919,  9 
S 10  Geo.  V.  ch.  68,  sec.  387— 
Construction  and  Effect  of  sub- 
secs.  1,  5,  6,  7 — ''Failure  to  Use 
Modern  and  Efficient  Appli- 
ances ” — Negligence  — Upon 
the  same  Occasion”  — Actions 
Brought  by  Claimants  — Direc- 
tion for  Trial  of  Issue  at  same 
Sittings  a-.^  Actions — Determina- 
tion of  Rights  under  Statute  in 
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RAILWAY — {Continued.) 

A bsence  of  N egligence — Right  of 
Appeal  from  Order  of  Judge  in 
Chambers — Eu  le  10  {2). 

Fawcett  v.  Canadian  Na- 
tional E AIL  WAY  Co.  AND  CANA- 
DIAN Noetheen  Ontaeio  Eail- 
WAY  Co.,  114,  338. 

See  Assessment  and  Taxes, 
1,  2 — Negligence,  5. 

RECEIVING  ORDER. 

See  Bankeuptcy,  2,  4. 

RECLAMATION. 

See  Stolen  Peopeety,  2. 


RECTIFICATION. 

See  Vendoe  and  Puechasee, 

2. 


REFERENCE. 

See  Will,  1. 


REFORMATION. 

See  Vendoe  and  Puechasee, 

2. 


REGISTRY  LAWS. 

See  Moetgage — Teespass. 


RELEASE. 

See  Company,  1 — Guaeanty, 
2 — Husband  and  Wife^  2. 


RENEWAL  RECEIPT. 

See  Guaeanty,  2. 


RENEWAL  OF  LEASE. 

See  Landloed  and  Tenant,  1. 


RENEWAL  OF  NOTE. 

See  Peomissoey  Notes,  2. 


[vOL. 

REPLEVIN. 

See  Stolen  Peopeety,  2. 


REPRESENTATION  BY 
SILENCE. 

See  Guaeanty,  1. 


REPRESENTATION  OF 
PARTIES. 

See  Injunction. 


REPUGNANCY. 

See  Will,  5. 


RESTRAINT  UPON  ANTIC- 
IPATION. 

See  Peomissoey  Notes,  1. 


RESULTING  TRUST. 

See  Husband  and  Wife,  2,  3. 

RETAINER. 


See  Will,  3. 


RETAINING  WALL. 

See  Railway,  1. 


REVENUE. 

1.  Excise  Tax  — Special  War 
Revenue  Act,  1915  — Amending 
Act,  1922, 12  & 13  .Geo,  V.  ch.  57. 
sec.  17 — Ejfect  of — ''Charge’' — 

Assets  ” — Priorities  — Lien  of 
Bank  under  sec.  88  of  Bank  Act — ■ 
Claim  of  Landlord — Distress  for 
Rent  — Liability  of  Landlord  to 
Account  to  Crown. 

Attoeney-Geneeal  foe  Can- 
ada V.  Goedon,  48. 

2.  Sales  Tax — Special  War  Re- 
venue Act^  1915 — Amending  Act, 
12  & 13  Geo.  V.  ch.  57.  sec.  17— 
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REVENUE — {Continued,) 

Effect  of — Charge  upon  Property 
of  Debtor — Customer  of  Bank — 
Bankruptcy  — Moneys  Collected 
by  Bank  upo7i  Bills  of  Exchange 
Drawn  by  Customer — Whether 
Assets  of  Debtor — Bills  of  Ex- 
change Act,  sec.  127. 

Goodman  and  Attokney- Gen- 
eral FOR  Canada  v.  Bank  of 
Toronto,  318. 


REVOCATION. 

See  Will,  2. 


REVOCATION  OF 
LICENSE. 

See  Contract, -2. 


RIPARIAN  RIGHTS, 

See  Municipal  Corporations, 

6. 


RULES. 

(Consolidated  Eules  of  the  Su- 
preme Court  of  Ontario,  1913). 

Rule  10(2)  : Fawcett  v.  Can- 
adian National  Railway  Co. 
AND  Canadian  Northern  On- 
tario Railway  Co.,  338. 

Rule  28 : Farrow  v.  Lafor- 
TUNE,  622. 

Rule  75 : Robinson  v.  Adams, 
217. 

Rule  124 : Orpen  v.  Attorney- 
General  FOR  Ontario,  327. 

Rule  138 : Fairbairn  v.  Sage, 
462. 

Rule  141 : Fairbairn  v.  Sage, 
462. 

Rules  184^  185:  Fairbairn  v. 
Sage,  462. 

Rule  502 : Re  Vahey  and 
County  of  Carleton,  129. 


RULES — {Continued. ) 

Rule  602  : Re  Goldenberg  and 
Glass,  414 ; Re  Morris  and 
Chertkoff,  665. 

Rule  603:  Re  Risk,  134;  Re 
Goldenberg  and  Glass,  414. 

Rule  605 : Incorporated  Sy- 
nod OF  Diocese  of  Huron  v. 
Ferguson,  161. 

Rule  739 : Orpen  v.  Attorney- 
General  FOR  Ontario,  327. 

Rule  772 : Farrow  v.  Lafor- 
tune,  622. 

(Bankruptcy  Rules,  1920). 

Rule  146  : Re  Little,  196. 


SALE-DEPOSIT. 

See  Dom^er. 


SALE  OF  GOODS. 

1.  Bulk  Sales  Act,  secs.  2{c) 
(ii),  7 — Application  to  Sale  by 
Farmer  of  Chattels  on  Farm. 

Worthington  V.  Robbins  and 
Cadigan,  285. 

2.  Whether  by  Sample  as  well 
as  by  Description — Latent  Defects 
— Caveat  Emptor — Vendors  not 
Manufacturers  or  Dealers — War- 
ranty  of  Merchant  ableness  not  to 
be  Implied — Absence  of  Element 
of  Reliance  on  Skill  and  Judg- 
ment of  Vendors — Sale  of  Specific 
Goods  after  Inspection — Evidence 
— Finding  of  Trial  Judge — Ap- 
peal. 

John  Macdonald  tk  Co.  Ltd. 
V.  Princess  ^Manufacturing  Co. 
Ltd.,  418. 

See  Bankruptcy.  1— Damages 
— Fixtures — Stolen  1 ’roperty, 
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SALE  OF  LAND. 

See  Company,  3 — Yendok  and 

PURCHASEK. 


SALE  OF  INTOXICATING 
LIQUORS. 

See  Ontario  Temperance  Act. 


SANATORIA. 

See  Municipal  Corporations, 

8. 


SEAL. 

See  Company,  5. 


SEDUCTION. 

See  Illegitimacy,  2. 


SEPARATE  ESTATE. 

See  Promissory  Notes,  1. 


SERVANT. 

See  Master  and  Servant. 


SERVICE  OF  PAPERS. 

See  Practice. 


SERVICES. 

See  Company,  4. 

SET-OFF. 

See  Will,  3. 


SHARES  AND  SHARE- 
HOLDERS. 

See  Company,  3,  5. 


SILENCE. 

See  Guaranty,  1. 


SLANDER. 

Failure  to  Prove  Words  Alleged 
— Action  Tried  by  Consent  with- 
out Jury — Amendment  — Pules 


[voL. 

SLANDER — {Continued.) 

130,  183 — Communications  Made 
by  Physician  to  Father  and  to 
Employer  of  Girl — Imputation  of 
Venereal  Disease — Understanding 
of  Hearer — Notice  to  Medical 
Officer  of  Health — Public  Health 
Act,  sec.  55 {1)  — Evidence  — ■ 
Qualified  Privilege — Moral  Duty 
— Failure  to  Shew  Malice — Ven- 
ereal Diseases  Prevention  Act  and 
Amendments  — Regulations  of 
Provincial  Board  of  Health. 

C.  V.  D.,  209,  506. 


SNOW  AND  ICE. 

See  Highway,  2. 


SOCIETY. 

See  Company — Trade  Union. 


SOLDIERS’  AID  COMMIS- 
SION. 

See  Will,  1. 


SOLEMNIZATION  OF 
MARRIAGE. 

See  Constitutional  Law,  2. 


SOLICITOR. 

1.  Action  upon  Bill  of  Costs — 
Judgment  by  Default — Motion  to 
Set  aside  and  for  Taxation  of  Bill 
— Solicitors  Act^  sec.  36 — Motion 
Made  after  Lapse  of  12  Months 
from  Delivery  of  Bill — Judgment 
Set  aside  as  Indulgence  — Bill, 
whether  Excessive  — Excuse  for 
not  Moving  Earlier — Ignorance  of 
Rights — Terms — Practice. 

Smiley  v.  Nault  and  Law- 
son,  240. 

2.  Witness — Claim  of  Privilege 
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SOLICITOR—  ( Continued.) 

— Confidential  Coniniunications 
by  Client — Disclosure  of  Name  of 
Client — Whether  Compellable  — 
Incorporation  of  Company  to 
Carry  oat  Instructions  of  Client 
— Use  and  Control  of  Company 
by  Solicitor — Whether  Privilege 
Extends  to  Transactions  of  Com- 
pany— Agency — Status  of  Ontario 
Solicitor  Retained  in  Foreign 
Country  — Examination  in  On- 
tario of  Witnesses  in  Action  in 
Foreign  Court — Rulings  of  For- 
eign Court — Aid  Given  by  On- 
tario Court  in  Requiring  Wit- 
nesses to  Answer  Questions. 

Ee  United  States  of  Am- 
EEiCA  V.  Mammoth  Oil  Co.,  307, 
635. 

See  Bankeuptcy,  2. 


SPECIAL  WAR  REVENUE 
ACT. 

See  Revenue. 


STATUTE  OF  FRAUDS. 

See  CONTEACT,  1. 


STATUTE  OF  LEVIITA- 
TIONS. 

See  Company,  1,  5 — Teespass 
— Will,  3. 


STATUTES. 

30  & 31  Viet.  eh.  3,  see.  01(25) 
(Imp.)  (British  North  America  Act)  : 
Re  Yee  Foo,  060. 

30  & 31  Viet.  eh.  3,  sec.  02(12) 
(Imp.)  : Stewart  v.  Stewart,  57. 

30  & 31  Viet.  oh.  3,  secs.  02(14). 
06,  07,  00,  TOO  (Imp.)  : Re  .Iudtca- 
TURE  Act,  1024.  1,. 

R.S.C.  1006.  eh.  37,  see.  155  (Rail- 
way Act)  : Re  Powell  and  Pity  oe 
Toronto,  541. 

47 — 56  o.L.R. — -'l- 


STATUTES—  (Contmwed.) 

R.S.C.  1006,  ch.  70,  sec.  37(2) 
('Oompanieis  Act)  : Rex  v.  Long 

Branch  Racing  Association,  303. 

R.S.C.  1006,  ch.  70’,  sec.  44  : Grant 
V.  Dominion  Loose  Leaf  Co.,  43,  508. 

R.S.C.  1006,  ch.  110.  secs.  02,  106 
(BdUs  of  Exchange  Act)  : Newman 
V.  Browne.  148. 

R.S.C.  1006,  ch.  110,  sec.  127: 
Goodman  and  Attorney-General  for 
Canada  v.  Bank  of  Toronto,  31'8. 

R.S.C.  1006,  ch.  110,  sec.  176 : An- 
derson V.  McLaren,  26. 

R.S.C.  1006,  ch.  125,  sec.  4 (Trade 
Unions  Act)  : Amalgamated  Society 
of  Carpenters  and  Joiners  v.  Sin- 
clair, 550. 

R.S.C.  1006,  ch.  143,  secs.  2{d), 
3 ( a ) , ( 6 ) , 11  ( Expropriation  Act ) : 

Boland  v.  Canadian  National 
Railway  Co.,  653. 

R.'S.C.  1006,  ch.  146,  secs.  228.  2-35 
(Criminal  Code)  : Rex  v.  1x)NG 

Branch  Racing  Association,  303. 

R.S.C.  1006,  ch.  146,  secs.  285B, 
347,  377A:  Boyle  v.  Yorkshire  In- 
surance Co.  Ltd.,  564. 

R.S.C.  1006,  ch.  146,  sec.  850 ; Rex 
V.  Haney  et  ah,  203. 

R.S.C.  1006,  ch.  146,  sec.  1013(1) 
(6)  : Rex  v.  Scott  and  Williamson, 
325. 

R.S.C.  1006,  ch  146.  sec.  1010(1)  : 
Rex  V.  Clarence  F.  Smith,  Rex  v. 
C.  A.  Barnard,  244. 

R.S.C.  1006,  eh.  146.  sec.  1110: 
Rex  V.  Schneider.  215. 

6 Edw.  VII.  ch.  144(0.)  (Toronto 

Hospital  for  Consumptives)  : To- 

ronto Hospital  for  Consumptives 
V.  Town  of  Sudbury,  513. 

7 EdW.  VII.  ch.  70(0.)  (City  of 
Ottawa)  : Re  Canadian  National 
Railway  Co.  and  City  of  Ottawa, 
153. 

8 & 0 Edw.  VII.  eh.  33 (D.)  (Secret 
Commissions  Act) : Robertson  v.  Bod- 
DINGTON  AND  ROBINSON.  400. 

0 & 10  Edw.  VII.  eh.  IKD.l 
(Amending  Criminal  Code)  : Boyle 

V.  Yorkshire  Insurance  Co.  Ltd., 
564. 

R.S.O.  1014.  rh.  1.  see.  11  (Inter- 
jvretation  Act)  : Re  W..  611. 

R.S.O.  1014,  elt.  1.  see.  14:  Chad- 
wick V.  Mc’Crie.  143. 

R.S.O.  1014.  eh.  30,  se<‘.  16  ( Power 
Commission  : Beaihi  v.  Hydro- 
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{Continued.) 

Electric  Power  Commission  of  On- 
tario, 35. 

R.S.O.  1914  oh.  56,  sec.  16(&)  (Ju- 
dicature Act)  : Re  Sell,  32. 

R.S.O.  1914,  ch.  56,  sec.  16(/)  : Or- 
pen  V.  Attorney-General  for  On- 
tario, 327,  530. 

R.S.O.  1914,  ch.  65,  sec.  17(1), (3) 
(Arbitration  Act)  : Re  Vahey  and 
County  of  Carleton,  129. 

R.S.O,.  1914,  ch.  65,  sec.  17(3)  : Re 
Baldwin  v.  Willinsky,  296. 

R.S.O.  1914,  ch.  75  (Limitations 
Act)  : Re  Buff  Pressed  Brick  Co. 

Ltd.,  83  ; Shatford  v.  Foley  Gold 
Mines  Co.  Ltd.,  230. 

R.S.O.  1914,  ch.  76,  sec.  12  (Evi- 
dence Act)  : Anderson  v.  McLaren, 
26. 

R.S.O.  1014,  ch.  76,  sec.  54:  Rice 
Lake  Fur  Co.  Ltd.  v.  McAllister, 
440.' 

R.S.O.  1914,  ch.  85  (Constitutional 
Questions  Act)  ; Re  Judicature  Act, 
1924,  1. 

R.S.O.  1914,  ch.  102,  sec.  4 (Stat- 
ute of  Frauds)  : Doyle  v.  McKinnon, 
298. 

R.S.O.  1914,  ch.  104,  secs.  3,  6 (Es- 
cheats Act)  : Re  W.,  611. 

R.S’.O.  1914,  ch.  105,  sec.  3 (Fraud- 
ulent Conveyances  Act)  : Shephard 
v.  Shephard,  555. 

R.iS.0.  1914,  ch.  116  (Short  Forms 
of  Leases  Act)  : Noble  Scott  Ltd. 

V.  Murray,  505. 

R.S.O.  1914,  ch.  120,  sec.  37  (Wills 
Act)  : Re  Guthrie,  189. 

R.S.O.  1914,  ch.  120:  Howith  v. 
McFarlane,  375. 

R.S.O.  1914,  eh.  122  (Vendors  and 
Purchasers  Act)  : Re  Goldenberg 

AND  Glass,  '414  ; Re  Morris  and 
Chertkoff,  665. 

R.S.O.  1914,  ch.  12'2,  secs.  2(c),  3: 
Rice  Lake  Fur  Co.  Ltd.  v.  McAllis- 
ter, 440. 

R.S.O.  1914,  ch.  128  (Quieting 
Titles  Act)  : Re  Risk,  134, 

R.S.O.  1914,  ch.  124,  secs.  2(c),  67 
(Registry  Act)  : Re  Risk,  134. 

R.S.O.  1014,  ch.  126  (Land  Titles 
Act)  : Re  Mutual  Investments 

Ltd.,  29. 

R.S'.O.  1914,  ch.  136,  secs.  3(1),  9 
(Conditional  Sales  Act)  : Dominion 
Bridge  Co.  v.  British-Aimerican 
Nickel  Corporation  Ltd.,  288. 


[vOL. 

STATUTES — ( C ontinued. ) 

R.S.O.  191.4,  ch.  148,  secs.  15,  30 
(Marriage  Act)  : Stewart  v.  Stew- 
art, 57. 

R.S.O.  1914,  ch.  149,  secs,  4(2), 
5(2)  (Married  Women’s  Property 
Act)  : Anderson  v.  MjcLaren,  26. 

R.S.O.  1914,  ch.  154  (Illegitimate 
Children’s  Act)  Chadwick  v.  Mo- 
Crie,  143. 

R.S.O.  1914,  ch.  155,  sec.  38  (Land- 
lord and  Tenant  Act)  : Re  Decker’s 
Delicatessen,  140. 

R.S.O.  1914,  ch.  159,  sec.  36  (Solici- 
tors Act)  : Smiley  v.  Nault  and 

Lawson,  240. 

R.S.O.  1914,  ch.  178,  sec,  4 (Com- 
panies Act)  : Re  Mutual  Invest- 

ments Ltd.,  29. 

R.S.O.  1914,  ch.  178,  sec.  98(1)  : 
Mullen  v.  Millar,  345. 

R.S.O.  1914,  ch.  178,  sec.  210:  Rex 
V.  Long  Branch  Racing  Associa- 
tion, 303. 

R.S.O.  1914,  eh.  183,  secs.  156(1), 
(5),  198d  (Insurance  Act)  : Holda- 
w’AY  V.  British  Crown  Assurance 
Corporation  Ltd.,  235. 

R.iS.0.  1914,  ch.  183,  sec.  178: 
WoJciK  V.  Anthes  Foundry  Co. 
Ltd.,  600. 

R.S.O.  1914,  ch.  184,  secs.  2(2), 
(7),  (16),  17,  128  (Loan  and  Trust 
Corporatiohns  Act)  : Re  Mutual  In- 
vestments Ltd.,  29. 

R.S.O.  1914,  ch.  185,  sec.  229  (Rail- 
way Act)  : Turtle  v.  City  of  To- 
ronto, 252. 

R.S.O.  1014,  ch.  192,  secs.  321  (o), 
347  (Municipal  Act)  : Re  Dixon  and 
City  of  Toronto,  167. 

R.S.O.  1914,  ch.  192,  sec.  325:  Re 
Letros  and  City  of  Toronto,  175 ; 
Re  Powell  and  City  of  Toronto, 
541. 

R.S'.0.  1914,  ch.  195,  sec.  5(9)  (As- 
sessment Act) : Re  Town  of  CIapreol 
AND  Canadian  National  Railway 
Co.,  62. 

R.S.O.  1914,  oh.  195,  sec.  39:  Re 
Town  of  Cochrane  and  King,  '477. 

R.S.O.  1914,  ch.  195,  sec.  78:  Rice 
Lake  Fur  Co.  Ltd.  v.  McAllister, 
440. 

R.S.O.  1914,  ch.  195,  sec.  109i(ll)  : 
Re  Decker’s  Delicatessen,  140. 

R.S.O.  1914,  ch.  199  (Municipal  Ar- 
bitrations Act)  : Re  Dixon  and  City 
OF  Toronto,  167. 
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STATUTES—  ( Continued. ) 

R.S.O.  1914,  ch.  207,  secs.  18a,  19 
(Motor  Vehicles  Act)  : McFee  v. 

Joss.  578. 

R.S.O.  1914,  ch.  218,  sec.  55(1) 
(Public  Health  Act)  : C.  v.  D.,  209, 

506. 

R.S.O.  1914,  ch.  298,  secs.  14,  23 
(Sanatoria  for  Consumptives  Act)  : 
Tokonto  Hospital  for  Consump- 
tives V.  Town  of  Sudbury,  513. 

R.S.O.  1914,  ch.  300,  secs.  2(a), 
23 (2), (3), (4), (5),  24  (Hospitals  and 
Charitable  Institutions  Act)  : Bow- 
MANviLLE  Hospital  v.  Township  of 
Clarke,  619. 

R.S.O.  1914,  ch.  300,  sec.  23(1) : Na- 
tional Sanitarium  Association  v. 
Town  of  Mattawa,  474 ; Toronto 
Hospital  for  Consumptives  v.  Town 
OF  Sudbury,  513. 

6  Geo.  V.  ch.  8(D.)  (Special  War 
Revenue  Act,  1915)  : Attorney- 

General  FOR  Canada  v.  Gordon,  48 ; 
Goodman  and  Attorney-General 
FOR  Canada  v.  Bank  of  Toronto, 
318. 

5 Geo.  V.  ch.  20,  sec.  19(0.) 
(Amending  Insurance  Act)  : Holda- 
WAY  V.  British  Crown  Assurance 
Corporation  Ltd.,  235. 

6 Geo.  V.  ch.  35,  sec.  6(0.)  (Amend- 
ing Companies  Act)  ; Rex  v.  Long 
Branch  Racing  Association,  303, 

6 Geo.  V.  ch.  50,  sec.  139  (Ontario 
Temperance  Act)  : Rex  v.  Gooderham 
& Worts  Ltd.,  182 

7 Geo.  V.  ch.  33,  secs.  2 (c)  (ii),  7 
(O.)  (Bulk  Sales  Act)  : Worthing- 
ton V.  Robbins  and  Cadigan,  285. 

7 Geo.  V.  eh.  42,  sec.  6(0.) 

(Amending  Municipal  Act)  : Re  Dix- 
on AND  City  of  Toronto,  167. 

7 Geo.  V.  ch.  45,  sec.  7(0.) 

(Amending  Assessment  Act)  : Re 

Town  of  Cochrane  and  King,  477. 

8 Geo.  V.  ch,  42(0.)  (Venereal  Dis- 
eases Prevention  Act)  : C.  v.  D.,  209, 
506. 

8 & 9 Gem  V.  ch.  16,  sec.  3(D.) 
(Amending  Criminal  Code) : Boyle 
V.  Yorkshire  Insurance  Co.  Ltd., 
564. 

9 Geo.  V.  ch.  ' 25,  sec.  15(0.) 
(Amendiiig  Wills  Act)  : Re  Guthrie, 
189. 

9  Geo.  V.  ch.  35,  secs,.  2,  4 (Mar- 
riage Law  Amendment  Act.  1919)  : 
Stewart  v.  Stewart,  57. 


STATUTES—  ( Continued. ) 

9 Geo.  V.  ch.  57,  sec.  4(0.)  (Amend- 
ing Motor  Vehicles  Act)  : M'oFee  v. 
Joss.  578. 

9 & 10  Geo.  V.  ch.  31,  secs.  13,  15 
(D.)  (Incorporating  Canadian  Na- 
tional Railway  Company)  : Boland 
V.  Canadian  National  Railway  Co., 
653. 

9 & 10  Geo.  V.  ch.  36,  secs.  3(e). 
4(3)  {h) , 12,  84(D.)  Bankruptcy  Act)  : 
Re  Little,  196. 

9 & 10  Geo.  V.  ch.  36,  secs.  4(10), 
44(2)  (D.)  : Re  Tunnell  Ltd.,  110. 

9 & 10  Geo,.  V.  ch.  36,  secs.  51(6), 
52  (D.)  : Re  Decker’s  Delicatessen, 
140. 

9 & 10  Geo.  V.  ch.  68,  sec.  387(1), 
(5),  (6),  (7)  (D.)  (Railway  Act): 
Fawcett  v.  Canadian  National 
Railway  Co.  and  Canadian  North- 
ern Ontario  Railway  Co.,  114,  338. 

10  & 11  Geo.  V.  ch.  82(0.)  (Amend- 
ing Venereal  Diseases  Prevention 
Act)  : C.  V.  D.„  209,  506. 

10  & 11  Geo.  V.  ch.  144,  .sec.  9(0.) 
(City  of  Toronto)  : Turtle  v.  City 
OF  Toronto,  252. 

11  Geo.  V.  ch.  17(0.)  (Natural  Gas 

Conservation  Act)  : Township  of 

Sandwich  East  v.  Union  Natural 
Gas  Co.,  399. 

11  Geo.  V.  ch.  53(0.)  (Legitima- 
tion Act)  : Re  W.,  611. 

11  Geo.  V.  ch,.  54,  secs.  2.  41(0.) 
(Children  of  Unmarried  Parents  Act)  : 
Chadwick  v.  McCrie,  143. 

11  & 12  Geo.  V.  ch.  25,  sec.  5(D.) 
(Amending  Criminal  Code:)  Boyle 
V.  Yorkshire  Insurance  Co.  Ltd., 
564. 

12  & 1)3  Geo.  V.  ch.  16,  sec.  4(D.) 
(Amending  Criminal  Code)  : Boyle 
V.  Yorkshire  Insurance  Co.  I>td., 
564. 

12  & 13  Geo.  V.  cli.  23(0.)  (Na- 
tural Gas  Conservation  Act)  : Town- 
ship OF  Sandwich  East  v.  Union 
Natural  Gas  Co..  399. 

12  & 13  Geo.  V.  ch.  47.  sec.  17 (D.) 
(Amending  Special  War  Revenue 
Act.  19151  : Attorney'-General  for 
Canada  v.  Gordon.  48:  Goodman 
AND  Attorney-General  for  Canada 
V.  Bank  of  Toronto,  318. 

12  & 13  Geo.  V.  ch.  61,  sec.  14(0.) 
(Amending  Insurance  Act)  : Holda- 
M'AY  V.  British  Crown  Assurance 
Corporation  Ltd..  235. 
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STATUTES — {Continued. ) 

12  & 13  Geo.  V.  ch.  72,  secs.  249  (1) , 
254,  283'(1),  407(2),  3 (O.)  Oonsoli- 
dated  Municipal  Act)  : Re  Ottawa 
Electrio  Railway  Co.  Ltd.  and 
Town  op  Eastview,  52. 

12  & 13.  Geo.  V.  ch.  72,  secs.  333, 
345(1),  347(0.)  : Rb  Vahey  and 
County  of  Carleton,  129. 

12  & 13  Geo.  V.  ch.  72,  sea  399a 
(2)  (a)  (O.)  : Re  Hartley  and  City 
OF  Toronto,  433. 

12  & 13  Geo.  V.  ch.  72,  secs.  460(3) , 
399i(61),  (62;),  500  (O.)  : Cokers  v. 
City  of  Belleville,  451. 

12  & 13  Geo.  V.  ch.  78,  sec.  24(0.) 
(Amending  Assessment  Act)  : Re 

Decker’s  Delicatessen,  140. 

12  & 13  Geo.  V.  ch.  89(0.)  (Amend- 
ing Venereal  Diseases  Prevention 
Act)  : C.  V.  D.,  209,  506. 

13  & 14  Geo.  V.  ch.  31  (D.)  (Amend- 
ing Bankruptcy  Act)  : Re  Decker’s 
Delicatessen,  140. 

13  & 14  Geo.  V.  ch.  .32,  sec.  S8(D.)  : 
(Bank  Act)  : Attorney-General 

FOR  Canada  v.  Gordon.  48. 

13  & 14  Geo.  V.  ch.  38,  secs.  10, 
26,  32,  38  (D.)  (Chinese  Immigration 
Act,  1923)  : Ito  Yee  Foo,  669. 

13  & 14  Geo.  V.  cli.  41,  sec.  9(D.) 
(Amending  Criminal  Code)  : Rex  v. 
Clarence  F.  Smith,  Rex  v.  C.  A. 
Barnard,  244;  Rex  v.  Scott  and 
Williamson,  325. 

13  & 14  Geo.  V.  ch.  48,  sec.  54  (0.) 
(Highway  Traffic  Act,  1923)  : 
Stephenson  v.  Parkdale  Motors 
Ltd.,  Wonders  v.  Parkdale  Motors 
Ltd.,  180. 

13  & 14  Geo.  V.  ch.  49,.  sec.  5(0.) 
(Public  Vehicle  Act)  : Re  Ottawa 
Electric  Railway  Co.  Ltd.  and 
Town  of  Eastview.  52. 

14  Geo.  V.  ch.  30(0.)  (Judicature 

Act,  1924)  : Re  Judicature  Act, 

1924,  1. 

14  Geo.  V.  ch.  32,  secs.  3,  4,(0.) 

' (Contributory  Negligence  Act;  ; 
Walker  v.  Forbes,  532;  Farber  v. 
Toronto  Transportation  Commis- 
sion, 537 ; Mondor  v.  Luchini,  576. 


STOLEN  PROPERTY. 

1.  Title  to  — Innocent  Pur- 
chaber  for  Value  of  Bonds  of  On- 
tario Company  Payable  to  Bearer 


[vOL. 

STOLEN  PROPERTY— 

(Continued.) 

— Negotiable  Instruments — Pur- 
chase Made  in  Foreign  State — 
Law  of  Ontario  and  Foreign  Law. 

Garey  V.  Dominion  Manufac- 
turers Ltd.,  159. 

2.  Title  to  — Motor  Vehicle — 
Purchase  for  Value  in  Province  of 
Quebec  from  Dealer  in  Motor 
Vehicles — Bona  Fides — Replevin 
in  Ontario  — Law  of  Quebec  — 
Civil  Code,  art.  1189 — Evidence 
— Counterclaim  — Lien — Recla- 
mation — Place  of  Contract  — 
Sale.” 

McKenna  v.  Prieur  and  Hope, 
389. 


STREET  RAILWAY. 

See  Negligence,  3 — Nuis- 
ance. 

SUBMISSION. 


See  Arbitration  and  Award, 

2.  

SUPREME  COURT  OF 
ONTARIO. 

See  Constitutional  Law,  1. 


SURETY. 

See  Guaranty  — Promissory 
Notes,  1. 


SURRENDER. 

See  Landlord  and  Tenant,  2. 


TAXATION. 

See  Crown. 


TAXES. 

See  Assessment  and. Taxes — 
Revenue. 
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TEMPERANCE. 

See  Ontaeio  Tempeeaxce  Act. 


TENANT. 

See  Landloed  an^d  Tenant. 


THEFT. 

See  Insueance^  3. 


THIRD  PARTIES. 

See  Peomissoey  Notes,  1. 


TIME. 

See  Aebiteation  and  Aw-aed, 
3 — Assessment  and  Taxes,  3 — 
Company,  3 — Highway,  1 — 
Yendoe  and  Pueciiasee,  1. 


TITLE  TO  GOODS. 

See  Stolen  Peopeety. 


TITLE  TO  LAND. 

See  Teespass  — Yendoe  and 

PUECHASEE. 

TRADE  NAME. 

Use  of  Name  and  Device  l)y 
Plaintijf — Adoption  hy  Person  of 
same  Name — Intent  to  Deceive — 
Fraudulent  Misleading  of  Public 
and  Injury  to  Plaintiff — Passing 
off  Goods  as  those  of  Plaintiff — 
Title  to  Name. 

Hunt's  Ltd.  v.  Hunt,  349. 

TRADE  UNION. 

Moneys  Collected  from,  Mem- 
bers of  Branch  ” and  Improp- 
erly Used — Action  by  Union  to 
Recover  — Right  to  Sue — Trade 
Unions  Act,  R.S.C.  1906,  ch.  125, 
sec.  I — Rules  of  Society — Objects 
of  Union,  tvhellier  Illegal — Lla- 
47 — 56  o.L.R. — a 


TRADE  UNION— (Con.) 

bility  of  Alemhers  of  Branch  to 
Account. 

Amalgamated  Societw  of 
Caepentees  and  Joinees  V.  SlN- 
CLAIE,  559. 

See  Injunction. 


TRAPPER’S  LICENSE. 

See  Teespass. 


TRESPASS. 

Title  to  Land — Proof  of — Reg- 
istered Title — Evidence — Memo- 
rials — Recitals  — Vendors  and 
Purchasers  Act^  secs.  2(c),  3 — 
Evidence  Act,  sec.  51 — ''Action  " 
— Possession  " — Sheriff's  Sale 
under  Execution  — Tax  Sale — 
Presumption  of  Regularity  — 
Assessment  Act,  sec.  18 — Right 
of  Public  to  Trap  Mushrats — Pre- 
scriptive Right — Limitations  Act 
— T rapper’s  License  from  Pro- 
vincial Government  — Private 
Property  Covered  by  Navigable 
W ate  rs — I nj  unctio  n — D eclarat  ion 
— Jurisdiction  of  County  Courts 
— Parties — Damages  for  Trespass 
— Assignment  of  Claim  for  Dam- 
ages— Separate  Claim  by  Separ- 
ate Plaintiffs — Joinder  in  one  Ac- 
tion— Variation  of  Judgment. 

Pice  Lake  Fue  Co.  Ltd.  v. 
McAllistee,  440. 

See  Negligence,  4. 


TRIAL. 

See  Pakticui.aks — Railway. 
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TRUSTS  AND  TRUSTEES. 

Compensation  — Quantum  of 
Allowance — Increase  on  Appeal. 
Re  Andeeson,  228. 

See  Landloed  and  Tenant,  1 
— Will. 


ULTIMATE  NEGLIGENCE. 

See  Negligence,  1,  2,  3. 


UNINCORPORATED  ASSO- 
CIATION. 

See  Injunction. 


USES. 

See  Do  WEE. 


VALUATION. 

See  Arbiteation  and  Award, 

1. 


VENDOR  AND  PUR- 
CHASER. 

1.  Agreement  for  Sale  of  Land 
— Objection  to  Title  — Encroach- 
ment  of  Building  o/i  Lane  and  on 
other  Land  — Whether  Lane  a 
Public  Highway — Title  by  Pos- 
session — Application  by  Origin- 
ating Notice  under  Vendors  and 
Purchasers  Act — Evidence — Affi- 
davit Made  in  Foreign  Country 
— Failure  to  Bring  in  Municipal 
Corporatioti  as  Party — Rules  602, 
603 — U nwil lin g Purchaser — U n- 
ansivered  Objection — Time. 

Re  Ooldenbeeg  and  Glass, 
414. 

2.  Exchange  of  Lands — Mutual 
Conv eyan ces — E ncum bered  Land 
— Equitable  Obligation  of  Gran- 


[vol. 

VENDOR  AND  PUR- 
CHASER—(Coti.) 

tee  to  Pay  off  or  Relieve  Grantor 
from  Encumbrances  — Whether 
Applicable  in  Circumstances  — 
Covenants  in  Deed  — Claim  for 
Reformation — Misrepresentations 
— Fraud  not  Charged  — Married 
W Oman — Damages. 

Disney  v.  Howich,  606. 

See  Dower. 


VENEREAL  DISEASES 
PREVENTION  ACT. 

See  Slander. 


VIEW. 

See  Arbitration  and  Award, 
1 — Municipal  Corporations,  2. 

WAGES. 

See  Company,  1,  4. 


WAIVER. 

See  Particulars  — Promiss- 
ory Notes,  2. 


WAR  REVENUE  ACT. 

See  Revenue. 


WARRANTY. 

See  Sale  of  Goods,  2. 


WATER. 

See  Municipal  Corporations, 
6 — Trespass. 


WAY. 

See  Vendor  AND  Purchaser, 
1 — Highway. 
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WILL. 

1.  Bequest  to  Ho7ne  m Speci- 
fied Municipality  in  Trust  for 
Benefit  of  Children  of  Canadian 
Soldiers  — Failure  of  Particular 
Object  of  Bounty  of  TestaUnx — 
No  Existing  Home  Answering 
Description — Unceidainty  as  to 
Future  Establishment — Claim  of 
Soldiers’  Aid  Commission — Gen- 
eral Charitable  Intentio7i  — Ad- 
ministration of  Fund  Cy-pres — 
B-eference  to  AI aster  to  Settle 
S ch  em  e — Parties — Attorney-Gen- 
eral— Costs. 

Re  McNab,  676. 

2.  Construction  — Effect  of  — 
Will  and  two  Codicils  Admit- 
ted to  Probate  — Validity  not 
Questionable  — ''Remainder  of 
7uy  Personal  Estate  ” not  Con- 
verted into  Cash  — Whether 
Referable  to  Specific  Securities — 
Whether  First  Codicil  in  Effect 
Revoked  by  Second — Interition  of 
Testator  — Scheme  of  Distribu- 
tion among  Children  of  Person- 
alty and  Realty  or  Proceeds  of 
Realty. 

Re  Me  Alpine,  485. 

3.  Consb'uction  — Elliptical 
Clause  — Legacies  to  Persons 
Named  in  Will  of  Testator’s  Wife 
— Condition  of  Bequest  to  Test- 
ator of  Wife’s  Estate — Acceptance 
— Purchaser  — Portion  of  Testa- 
tor’s Estate  Earmarked  — Lega- 
cies Payable  out  of  — Death  of 
Legatee  before  Execution  of  Will 
— Whether  Lapse — Debt  of  Lega- 
tee to  Testator  Barred  by  Limita- 
tions Act — Duty  of  Executors — 


WILL — {Continued.) 

Set-off—"  Right  of  Retainer  ” — 
Demonstrative  Legacy. 

Re  Lash  am,  137. 

4.  Construction — Gift  of  Rent- 
als of  Land — Whether  Effective  to 
Pass  Land  itself — Circumstances 
— Contrary  Intention — Devise  to 
Father  for  "Benefit  of  Son’’- — 
Father  to  Have  "Full  Control 
and  Disposal  ” — Trust  for  Son — 
Death  of  Father  — Trusteeship 
Passing  to  his  Executors  but  as 
Bare  Trustees — Ownership  of  Son 
after  Death  of  Father — Intention 
of  Testator. 

McKenzie  v.  McKenzie,  247. 

5.  Construction — Gift  to  Test- 
ato7'’s  Widotv  of  tvhole  Estate  with 
Specified  Exceptions  — Direction 
as  to  Property  " Undisposed  of  ” 
at  Death  of  Widow — Provision  for 
Distribution  among  Named  Per- 
sons — Repugnancy  — Rules  of 
Construction  in  Different  Classes 
of  Cases — Aid  Derivable  from  Re- 
poided  Decisio7is. 

Re  Walkeb,  517. 

6.  Coustraction — Power  of  Ap- 
pointme7it  ■ — Exercise  of,  in  Fa- 
vour of  Appoi7itor — Family  Ar- 
range m en  t — I ^alid  i ty  — Poss  ible 
Right  of  Widow  {A ppointor)  to 
Enjoyment  of  Estate  in  Specie. 

Re  Matthews.  106. 

7.  Co7ist  met  ion  — Residuary 
Gift  to  Danghle/'s  as  a Cla<s — 
Death  of  one  in  Lifetime  of  'lest- 
ator — Whettier  Children  Entitled 
to  Mothc7'’s  Share — Wills  Act,  sec. 

JH  (9  Geo.  E.  ch.  N,  sec.  U>)  — 
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WILL — (Continued.) 
Application  of — Devise  of  Land 
to  Daughter — Sale  and  Convey- 
ance after  Execution  of  Will — 
Whether  Daughter  Entitled  to 
Proceeds — Wills  Act,  sec.  26. 

Ee  Guthrie^  189. 

8.  Lost  Will  — Attempt  to 
Prove  Substance  of  Lost  Will — 
Presumption  of  Destruction  Ani- 
mo  Revocandi — Evidence — Lesti- 
mony  of  Draftsman  — Imperfect 
M'em  ory — Uncertainty — Declara- 
tion of  Intestacy. 

Ee  Perry,  278. 

9.  Lost  Will  Establishment 
of  — Evidence  of  Draftsman  — 
Proof  of  Contents — Execution  in 
Accordance  ivith  Requirements  of 
Wills  A ct — C orro  b oration — S tat e- 
ments  of  Testatrix — Admissibil- 
ity— Evidence  to  Shew_  Non-revo- 
cation— Findings  of  Trial  Judge 
— Appeal. 

Howith  V.  McFarlan^e,  375. 

See  Distribution  oe  Estates 
— Husband  and  Wife,  2. 


WINDING-UP. 

See  Company,  5. 


WITNESSES. 

See  Solicitor,  2. 


WORDS. 

''  Action U Eice  Lake  Fur  Co. 
Ltd.  V.  McAllister,  440. 

''Assessments  Ee  Canadian 
National  Eailway  Co.  and 
City  of  Ottawa,  153. 


[voL. 

i 

W ORDS — ( C ontinued. ) 

" Assets  S Attorney-General 
FOR  Canada  v.  Gordon,  48 ; 
Goodman  and  Attorney-Gen- 
eral FOR  Canada  v.  Bank  of 
Toronto^  318. 

"Association?'  Ebx  v.  Long 
Branch  "Eacing  Association, 
303. 

"Benefit?'  McKenzie  v.  Mc- 
Kenzie, 247. 

Bond  Fide  Transaction  in 
Liquor?'  Eex  v.  Gooderham  & 
Worts  Ltd.,  182. 

"Business  Loss?'  Ee  Powell 
AND  City  of  Toronto,  541. 

"Charge?'  Attorney- General 
FOR  Canada  v.  Gordon,  48. 

"Charitable  Institution?'  Ee 
Town  of  Capreol  and  Can- 
adian National  Eailway  Co., 
62. 

Children?'  Wojcik  v.  An- 
THES  Foundry  Co.  Ltd.,  600. 

"Constitutional?'  Orpen  v. 
Attorney  - General  for  On- 
tario, 327. 

"Control?'  McKenzie  v.  Mc- 
Kenzie, 247. 

Creditors  or  Others?'  Shep- 
hard V.  Shephard,  555. 

"Disposal?'  McKenzie  v.  Mc- 
Kenzie, 247. 

"Easement?'  Boland  v.  Can- 
adian National  Eailway  Co., 
653. 

"Estate?'  Ee  Eisk,  134. 

"Failure  to  Use  Modern  and 
Efficient  Appliances?'  Fawcett 
V.  Canadian  National  Eailway 
Co.  AND  Canadian  Northern 
Ontario  Eailway  Co.,  114,  338. 

"Good  Companies?'  Dimitroff 
V.  Gonder,  119. 
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W ORDS — ( C ontinued. ) 

''  Gross  Negligence:’'  Cokees 
V.  City  of  Bellevilee^  451. 

Hazards  of  Insured’s  Occupa- 
tion:” Gkaham  V.  London  Cuae- 
ANTEE  AND  ACCIDENT  Co.,  494. 

""Indigent:”  National  Sani- 
TAEiUM  Association  v.  Town  of 
Mattawa^  474;  Toeonto  Hospi- 
tal FOE  CONSUAIPTIVES  V.  ToWN 
OF  SuDBUEY^  513;  Bowmanville 
Hospital  v.  Township  of 
Claeke,  619. 

""In  the  Course  of  Insured’s 
Employment  or  Arising  out  of  his 
Employment :”  Geaham  v.  Lon- 
don Guaeantee  and  Accident 
Co.,  494. 

""Interest  in  Land:”  Re  Risk, 
134. 

Loss  in  Connection  with  Mov- 
ables:” Re  Leteos  and  City  of 
Toeonto,  175. 

Other  Charitable  Institu- 
tions :”  Re  Town  of  Capeeol 
AND  Canadian  National  Rail- 
way Co.,  62. 

Owner:”  Re  Dixon  and  City 
oi<-  Toeonto,  167. 

"" Pe7'son  Interested:”  Re  Ot- 
tawa Electeic  Railway  Co. 
Ltd.  and  Town  of  Eastview,  52. 

""Philanthropic:”  Re  Town  op 
Capeeol  and  Canadian  Na- 
tional Railway  Co.,  62. 

""Possession:”  Rice  Lake  Fue 
Co.  Ltd.  v.  McAllister,  440. 

""Reasonable  and  Just  Price:” 
Beach  v.  Hydeo  - Electeic 
PowEE  Commission  of  Ontaeio, 
35. 


WORDS — {Continued.) 

""  Remainder  of  my  Personal 
Estate:”  Re  McAlpine,  485. 

""Renewal:”  Quong  v.  Pong, 
616. 

""Resident:”  Toeonto  Hospi- 
tal FOE  Consumptives  v.  Town 
OF  Sudbury,  513. 

""Right  of  Retainer:”  Re  Lash- 
am,  137. 

""Sale:”  McKenna  v.  Prieue 
AND  Hope,  389. 

See  me  Paid:”  Doyle  v.  Mc- 
Kinnon, 298. 

""Solemnization  of  Maridage:” 

Stewaet  V.  Stewart,  57. 

""Taking:”  Boyle  v.  York- 
shire Insurance  Co.  Ltd.,  564. 

Theft:”  Boyle  y.  Yorkshire 
Insurance  Co.  Ltd.,^  564. 

Unconstitutional :”  Oepen  v. 
Attorney  - General  foe  On- 
tario, 327. 

Undisposed  of:”  Re  Walker, 

517. 

""Upon  the  same  Occasion:” 
Fa^vcett  V.  Canadian  National 
Railway  Co.  and  Canadian 
Northern  Ontario  Railway 
Co.,  114,  338. 

Used:”  Re  Hartley  and 
City  of  Toronto,  433. 

Wages  Due  for  Services  Per- 
formed:” Mullen  v.  Millar, 
345. 

Witness  our  Hands  and 
Seals:”  Re  Buff  Pressed  Brick 
Co.  Ltd.,  33. 


WRIT  OF  SUMMONS. 

See  Practice. 
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